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PREFACE. 


This  volume  contains  the  opinions  of  the  Supreme  Court 
of  the  State  of  Nevada  as  published  in  volumes  1  and  2  Ne- 
vada Eeports;  it  having  been  deemed  advisable,  owing  to 
the  scarcity  of  said  volumes,  to  republish  said  decisions. 

In  condensing  these  volumes  into  one,  the  briefs  of  coun- 
sel are  necessarily  omitted.  The  statements  of  facts,  when 
not  embodied  in  the  opinions  of  tbe  court,  are  briefly  set 
forth.  The  head-notes  have  been  revised  and  rearranged, 
and  references  are  added  showing  in  what  other  cases  in 
this  State  the  principle  decided  has  been  commented  upon, 
aflirmed,  or  overruled.  The  paging  of  the  original  Beports 
vill  be  found  at  the  head  of  each  6ase  and  on  the  margin  of 
each  page. 

I  have  endeavored  to  present  this  work  in  such  shape  as 
to  merit  the  approval  of  the  Bench  and  Bar. 

Thomas  P.  Hawley. 

Cajesow  Citt,  Netada, 
January  1,  1877. 
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DECISIONS 


OF 


The  Supreme  Court 


OF  THX 


STATE  OF  NEVADA. 


JAISiUAKT   TEEM,   1865. 


E.  S.  DAVIS,  Appellant,  v.  JAMES  L.  THOMPSON, 

Bespondent. 

[1  Nevada,  17.] 

Fmh-CoLLEcnoN  of,  in  Advamcs.— If  a  county  recorder  makes  a  request 
for  advance  payment  of  his  fees  for  receiving,  filing  and  recording  instm- 
ments,  and  the  reqnst  is  voluntarily  complied  with,  it  does  not  make  an 
illegal  transaction,  but  it  is  the  legitimate  collection  of  money  for 
serrices  to  be  rendered. 

^^ovxTT  Reoobdxb — When  Bound  to  Begobd  iKSTBUXEirrB.— The  recorder 
harlDg  received  fees  in  advance  for  recording,  indexing,  etc.,  of  instru- 
ments, was  bound  to  record  them  himself  or  procure  their  recordation 
by  his  successor. 

lone— Rights  of  Sucoessob  in  Office. — ^If  a  newly  elected  recorder  is  not 
strictly  bound  to  record  instruments,  for  the  recordation  of  which  his 
predecessor  was  paid,  it  is  proper  that  he  should  do  so  in  order  to  con- 
duct the  business  of  his  office  in  an  orderly  and  proper  manner. 

^ttcxpsrr — When  Ixplzkd. — A  necessity  being  thus  imposed  on  the  incom- 
ing recorder  to  record  the  deeds  left  unrecorded  by  his  predecessor,  and 
tli&t  recordation  inuring  to  the  benefit  of  the  prior  possessor  of  the 
office,  the  law  raises  an  implied  request  on  the  part  of  the  outgoing 
recorder  to  pextorm  the  labor,  and  an  implied  pxomiBe  on  his  part  to 
piy  lor  the  same. 
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Opiniou  of  the  Court — Beatty,  J. 

Appeal  from  tlie  Third  Judicial  District  of  the  Territory 
of  Nevada,  County  of  Lauder,  Hon.  P.  B.  Locke,  presiding. 

[*18]      *The  facts  of  the  case  are  stated  in  the  opinion. 

H.  G.  JVorthvigion  and  Peiiey  &  De  Long^  for  Appellant. 
Williams  &  JBixler,  for  Bespondent. 

By  the  Court,  Beatty,  J. : 

The  facts  of  this  case  are  as  follows :  Anterior  and  up  to 
the  14th  day  of  September,  1863,  James  L.  Thompson,  the 
defendant,  was  recorder  of  Lander  county.  Whilst  so 
recorder,  he  received  for  record  and  filed  four  hundred  and 
ninety-six  deeds,  collected  from  the  parties  filing  the  same 
the  sum  of  two  dollars  and  fifty  cents  on  each  deed,  that 
being  the  full  amount  chargeable  by  law  for  receiving,  filing, 
recording,  etc.,  of  said  deeds;  and  also  received  for  recorda- 
tion and  filed  twenty-five  miscellaneous  papers,  entitled  to 
recordation,  and  received  four  dollars  per  paper  from  those 
filing  the  same,  that  being  the  amount  of  legal  fee  payable 
for  the  receiving,  filing,  recording,  etc.,  of  each  of  t^ose 
papers. 

Thompson  went  out  of  ofBce  on  the  14th  of  September, 
1863,  having  done  nothing  more  with  these  papers  than 
merely  to  file  them.  On  that  day  his  successor  in  office, 
the  plaintiff,  took  possession  of  the  office  and  proceeded  to 
record  the  deeds  and  papers  which  he  found  in  his  office 
thus  filed  but  not  recorded. 

When  the  recording  was  done  he  demanded  payment  of 
his  predecessor  therefor,  who  refused  to  pay,  and  this  suit 
was  brought.  The  defendant  answered,  denying  the  allega- 
tions of  the  complaint.  The  cause  was  submitted  to  the 
judge  without  the  intervention  of  a  jury.  The  facts  as  herein 
stated  were  proved  by  the  plaintiff,  when  he  rested. 

The  defendant  moved  for  a  nonsuit,  which  was  granted. 

The  plaintiff  appeals  from  the  judgment  of  nonsuit.     The 

respondent  claims  that  there  is  no  privity  of  contract  be- 

iween  plaintiff  and  defendant,  and  therefore  that  no  action 
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conld  be  maintained  by  plaintiff.  To  determine  the  validity 
of  this  defense,  it  is  necessary  to  ascertain  what  were  the 
rights  and  daties  of  the  respective  parties  by  reason  of  their 
official  positions. 

*Fir8t.  As  to  the  defendant.     Being  recorder,  had  [*19] 
he  a  right  to  demand  in  advance,  of  those  who  de- 
posited deeds  with  him  for  record,  the  entire  fee  to  which 
he  would  be  entitled  for  filing,  indexing,  recording  and  cer- 
tifying recordation  of  those  instruments? 

Upon  this  point  our  statutes  are  silent.  It  need  not,  per- 
haps, be  determined  in  this  case  whether  he  had  such  an  ab- 
solute right.  But  this  proposition  cannot  be  denied:  If  he 
requested  the  payment  in  advance  for  services  to  be  per- 
formed, and  the  parties  requiring  the  same  chose  to  pay  in 
advance  (without  any  improper  or  coercive  conduct  on  his 
pftrt),  it  was  not  an  illegal  transaction,  but  a  legitimate  col- 
lection of  money  for  services  to  be  performed.  Having 
then  received  his  fees  in  a  proper  and  legal  manner,  it  be- 
came his  duty  either  to  record,  index  and  certify  the  record- 
ation of  these  instruments,  or  else,  if  he  went  out  of  office 
before  he  could  do  so,  then  to  procure  the  same  to  be  done 
by  his  successor.  For  failing  to  do  so,  he  would  undoubt- 
edly be  liable  to  an  ection  on  the  part  of  each  person  by 
whom  a  deed  was  filed.  And  this,  it  is  contended  by  re- 
spondent, would  be  the  only  action  to  which  he  would  be 
liable. 

When  the  plaintiff  came  into  office  what  were  his  duties 
and  liabilities? 

The  appellant  lays  down  this  proposition:  "His  duty  as 
snch  recorder  was  fixed  by  law,  which  was  to  record  all  in- 
Btrnments  left  in  his  office  for  ^Recordation,  entitled  by  law 
to  be  recorded  in  the  order  of  their  filing." 

If  this  proposition  was  correct,  we  should  have  no  diffi- 
^Itj  in  deciding  this  case.  But  we  can  find  nothing  in  the 
statute  law  requiriDg  such  a  practice.  In  the  absence  of 
^Dthority  on  the  point  we  are  not  prepared  to  say  that 
nich  would  be  the  absolute  requirements  of  the  common 
'^^*  That  snoli  a  ooQTse  woidd  be  convenient  and  proper, 
^^  can  be  no  doubt.    Bat  possibly  he  might  not  have 
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been  boand  to  record  those  deeds  without  being  paid  for  so 
doing,  or  at  least  requested  so  to  do  hj  those  haring  an  in- 
terest in  their  recordation.  The  doubt  on  this  point  throws 
some  embarrassment  around  this  case. 

Wliilst  we  will  not  saj  that  Davis  was  bound  to  re- 
[*20]  cord  the  *deeds,  for  recording  which  his  predecessor 
had  been  paid  (meaning  here  to  express  no  opinion 
on  that  point),  it  must  be  admitted  that  for  the  proper  and 
orderly  arrangement  of  business  in  his  office,  the  recorda- 
tion of  those  deeds  in  the  order  in  which  they  were  filed 
was  necessary. 

The  recordation  of  those  deeds  being  then  a  necessity 
imposed  on  the  new  recorder  by  the  outgoing  officer,  and 
Thompson  reaping  the  benefit  of  that  act,  the  law  implies  a 
request  on  his  part  and  a  promise  to  pay  for  that,  the  benefit 
of  which  he  has  received.  In  this  case  defendant  received 
the  entire  fees  for  filing,  indexing,  recording  and  entering 
on  such  instrument  the  certificate  of  recordation.  Having 
received  all  the  fees  and  performed  only  a  pari  of  the  ser- 
vices, he  must  pay  to  his  successor  in  office  that  part  of  the 
fee  in  each  case  which  is  payable  for  the  services  performed 
by  plaintiff. 

The  judgment  of  the  court  below  will  be  reversed  and  a 
new  trial  ordered. 

BESPONSE  TO  PETITION  FOB  BEHEABIKG. 

Imfuxd  Aflsmfpsrr. — When  A.  is  morally  and  legally  bound  to  perform  cer- 
tain labor,  but  failing  to  perform  it  himself  places  B.  under  the  necessity 
of  performing  it  to  avoid  loss  or  inconvenience,  and  A.  receives  the 
benefit  of  that  performance,  the  law  wiU  imply  both  a  requesl  to  B.  to 
perform  the  labor,  and  a  promtM  to  pay  for  it  when  performed. 

[*21]      ♦By  the  Court,  Beatty,  J. : 

Counsel  for  respondent  asked  for  a  rehearing  in  this  case, 
and  say  the  opinion  of  the  court,  or  the  result  of  that 
opinion,  "might  be  syllogistically  stated  thus:  When  one 
performs  a  service  enjoined  by  law  upon  another,  for  which 
the  latter  has  received  compensation,  the  law  implies  a 
promise  to  pay  for  the  service  so  much  as  it  is  reasonably 
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We  think  this  hardly  states  the  proposition  correctly.  At 
least  this  statement  omits  part  of  the  proposition.  To  en- 
title the  party  performing  the  service  to  compensation,  he 
must  have  done  it  not  as  a  mere  volunteer,  but  because  he 
vas  placed  under  some  necessity  or  obligation  to  do  so  by 
the  conduct  of  the  party  who  received  the  compensation. 

With  this  qualification,  we  still  think  the  proposition  a 
correct  one.  In  regard  to  the  count  for  money  had  and 
received,  we  do  not  controvert  the  views  of  counsel,  and  did 
not  base  our  opinion  in  the  case  on  the  ground  that  that 
connt  could  be  sustained. 

Counsel  ask,  Can  it  be  claimed  that  the  contract  of  Thomp- 
son was  of  such  a  character  as  to  render  him  liable  to  two 
persons  at  the  same  time,  one  of  whom  was  not  a  party  to 
the  contract?  According  to  the  views  of  the  court  there 
vere  two  separate  and  distinct  contracts  in  regard  to  each 
deed. 

By  the  first  contract,  Thompson  agreed  with  the  deposi- 
tor of  the  deed  to  record  it  in  due  time,  with  the  proper 
index,  certificate,  etc.  If  he  failed  to  do  this,  he  was  liable 
^0  the  party  who  deposited  the  deed,  whether  that  failure 
^&8  a  failure  to  do  it  in  due  season  and  in  a  lawful  manner, 
or  a  total  failure 

By  a  subsequent  contract  he  agreed  with  Davis  to  pay 
™  for  the  recording  of  these  deeds  and  must  pay  for  the 
performance  of  that  contract.  But  counsel  argue  there 
^w  no  request  on  the  part  of  Thompson  to  perform  this 
libor,  and  therefore  no  contract,  express  or  implied.  Coun- 
sel say,  '*The  court  has  the  law  imply  both  the  request  and 
'^«5  promise  to  pay.'^  That  is  exactly  what  the  court  means 
^0  express.  That  under  such  circumstances,  the  law  will 
ifliply  both  a  request  to  perform  the  labor  and  a  promise 
^0  pay  for  it.  It  was  the  duty  of  ^Thompson,  under  [*22] 
the  circumstances,  to  request  Davis  to  record  the 
deeds.  The  law  implies  he  did  request  him,  and  did 
promise  to  pay  for  the  service. 

^Rus  is  not  a  novel  doctrine.  A  husband,  in  affluent  cir- 
^^^stances,  turns  his  wife  out  of  doors  and  advertises  to 
^  world  that  he  will  pay  no  bills  of  her  contracting.    A. 


22  Gelleb  r.  HuTFAEEB.       [Snp.  C 

Points  decided. 

tradesman,  witli  this  uotice  before  his  eves,  famishes  he\ 
with  goods  suitable  to  the  circumstances  of  herself  and 
hafiband.  He  may  bring  his  action  against  the  husband, 
alleging  the  goods  were  furnished  at  his  request;  and  upoi 
the  proof  of  these  circumstances,  the  law  implies  the  re 
quest,  whilst,  in  fact,  the  husband  is  constantly  protesting 

In  such  case  we  think  the  action  is  maintained  agains 
the  husband  on  the  same  principles  as  it  is  maintained  i 
this  case.  The  goods  are  not  in  such  case  furnished  o 
request  of  husband  in  point  of  fact.  But  it  was  his  dai 
to  have  made  sucli  request,  and  the  law  implies  he  dj 
make  it. 

So  here  it  was  the  duty  of  Thompson  to  have  madetl 
request  (and  made  it  of  Davis,  for  no  one  else  could  ha. 
performed  the  service),  and  the  law  implies  that  he  3L 
make  it. 

The  petition  is  denied. 


SOLOMON  GELLER  et  al.,  Appellants,  v.  G.  W- 

HUFFAKER,  Respondent. 

[1  Nktada,  22.] 

WiTMKfNf— Whkn  Incompetkict  OX  THB  Obound  OF  Imtkust. — ^Tho  inte: 
which  will  render  a  persou  iucompetent  as  a  witness  most  be  a  di 
iutcn.'Ht  in  the  jadgment;  he  mast  either  gain  or  lose  by  the  direct  1« 
t}\H'Tni'wn  or  f'£fect  of  the  jadgment,  or  the  record  of  it  must  be  sad 
would  make  it  legal  evidence  for  or  against  him  in  some  other  actios 

£viDJEMf;K— VKItDIcr  AND  JUDGMBNT,  WHEN  TO  BH  QlTKN    IN  EtZDKKCB.— 

entitle  a  verdict  and  jadgment  thereon  to  be  given  in  evidence,  it  n 
bo  between  the  same  parties  or  privies,  and  upon  the  same  point; 
cnpt  where  the  verdict  or  judgment  is  upon  subjects  of  a  public  nat 
such  as  cUHtoum  and  the  like. 

Idkm.— The  only  facts  which  a  verdict  establishes  are  those  which  are  n€ 
Hury  to  Hup])<)rt  it,  and  upon  which  issue  has  been  joined. 

Idkm. — If  a  complaint  contain  several  counts  or  several  distinct  grou' 
u|x>u  cither  of  which  a  recovery  could  be  had,  and  the  general  issu 
pleaded,  a  general  verdict  and  judgment  thereon  in  such  a  case  c< 
not  be  given  in  evidence  to  establish  all  the  grounds  upon  which  ph 
iff  claimed  the  right  to  recover. 

Appeal  from  the  First  Judicial  District  of  the  Territ 
ol  Nerada,  Washoe  County,  Hon.  J.  W.  Nobth  presidin 
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The  facts  of  this  case  are  stated  in  the  opinion. 

Bryan  &  Sedy,  for  Appellants. 
Perley  &  De  Laiig,  for  Bespondent. 

*By  the  Court,  Lewis,  C.  J . :  [*24] 

Tbis  action  is  bronght  to  recover  the  sum  of  five  thousand 
dollars  damages  alleged  by  plaintiffs  to  have  been  sustained 
b       by  them  by  reason  of  the  diversion  of  the  water  of  Thomas's 
i       creek  from  their  land  by  the  defendant.     The  plaintiffs  al- 
lege that  they  are  the  owners  of  certain  arable  land  in  the 
comity  of  Washoe;  that  the  water  of  Thomas's  creek  natu- 
n^y  did  flow,  and  of  right  ought  to  flow,  through  their  land, 
and  also  that  they  were  entitled  to  have  the  water  of  said 
creek  flow  through  their  land,  by  reason  of  their  prior  ap- 
propriation of  iihe  same.     Upon  the  trial  of  the  case  below, 
^^  plaintiffs  introduced  one  Langley  as  a  witness  on  their 
*^half,  for  the  purpose  of  proving  the  allegation  of  the  com- 
P^^int  generally.     Langley  is  the  owner  of  a  tract  of  arable 
f^d  lying  above  plaintiffs'  ranch,  on  the  same  stream.     It 
^^  admitted  that  if  the  water  of  the  creek  was  permitted  to 
^^W  to  the  land  of  plaintiff,  through  what  they  claimed  to 
^  the  natural  channel,  it  would  pass  through  the  land  of 
^Q  witness;  and  the  witness  stated,  upon  his  voir  dire,  that 
**^  was  interested  in  having  the  water  of  the  creek  flow 
^^^ugh  this  natural  channel  to  the  plaintiff'  ranch,  and 
^^t  it  would  also  take  it  through  his  land. 

Upon  the  trial  the  question  arose  as  to  the  location  of  the 
^taral  channel  of  the  stream;  the  plaintiffs  claiming  that 
U  -was  the  channel  which  carried  the  water  through  their 
^^d,  and  the  defendant  claiming  that  there  had  been  no  di- 
version, but  that  the  natural  channel  was  through  his  land, 
^d  that  the  stream  had  naturally  taken  that  course  without 
^y  artificial  means  employed  to  divert  it  from  plaintiffs' 
land. 

The  defendant's  counsel  objected  to  the  testimony  of 
*4Uigleyy  upon  ihe  ground  of  interest,  the  witness  (counsel 
^^^Aimiog)  having  an  interest  in  the  event  of  the  action. 


\ 
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Tbe  statute  of  Nevada,  which  is  but  an  enuDciation  of  the 
common  law  rule,  clearly  specifies  what  shall  constitute 
such  an  interest  as  will  render  a  witness  incompetent  on  the 
ground  of  interest.  Section  341,  p.  373,  provides  that  ^Uhe 
true  test  of  the  interest  of  a  person  which  shall  render  him 
incompetent  as  a  witness,  shall  be  that  he  will  gain  or  lose 
bj  the  direct  legal  operation  and  effect  of  the  judg- 
[*25]  meut;  or  that  the  ♦record  of  the  judgment  will  be 
legal  evidence  for  or  against  him  in  some  other  ac- 
tion.** 

Can  it  be  said  that  the  witness,  Langley,  would  gain  or 
lose  bj  the  durci  legal  operation  and  effect  of  the  judgment 
in  this  case,  which  could  only  be  for  the  recovery  of  a  spe- 
cific sum  of  money?  Certainly  not;  neither  would  he  lose 
if  the  defendant  prevailed.  The  judgment,  if  in  favor  of 
the  plaintiffs,  would  not  return  the  waters  of  Thomas's 
creek  to  the  land  of  plaintifiis,  or  to  that  of  witness.  And 
if  the  plaintiffs  were  intending  to  use  the  judgment  in  their 
action  as  a  basis  for  an  injunction  in  another  action,  the 
interest  would  even  then  be  uncertain  and  contingent,  de- 
pending upon  the  pleasure  of  plaintifiis  to  bring  such  second 
suit. 

The  interest  which  will  render  a  witness  incompetent 
must  bo,  says  Greenleaf,  "a  present,  certain  and  vested  in- 
terest, and  not  an  interest  uncertain,  remote  or  contingent.*' 
(1  GreenL  Ev.,  Sec.  390.)  Surely,  the  mere  fact  that  the 
witness  owned  land  on  the  same  stream  with  the  plaintiffs 
would  not  give  him  a  present,  certain  or  vested  interest  in 
the  result  of  an  action  brought  by  plaintiffs  to  recover  dam- 
ages for  the  diversion  of  the  stream.  If  this  were  an  action 
to  obtain  an  injunction  against  the  defendant  to  restrain 
him  from  diverting  the  waters  of  the  creek  from  the  plaint- 
iffs* land,  a  different  question  would  present  itself. 

But  would  the  record  of  the  judgment  in  this  action  be 
legal  evidence  for  or  against  the  witness  in  some  other 
action? 

We  think  not.  The  general  rule  is,  that  to  entitle  a  ver- 
dict and  judgment  thereon  to  be  given  in  evidence,  it  must 
be  upon  the  same  point  and  between  the  same  paHks.    (2 
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Cow.  &  Hill's  Notes  to  Phil.  Ev. ;  42  Id.  168;  1  Greenl.  Ev., 
Sees.  522,  523.)  Bat  there  are  some  exceptions  to  this  gen- 
eral rule,  as  where  the  verdict  or  judgment  is  upon  subjects 
of  a  public  nature,  such  as  customs  and  the  like.  And 
Greenleaf  (vol.  1,  sec.  405),  says:  '*The  usual  and  clearest 
illustration  of  this  breach  of  the  rule  is  the  case  of  an  action 
brought  by  or  against  one  of  several  persons  who  claim  a 
customary  right  of  common,  or  some  other  species  of  cus- 
tomary right.  In  general,  in  all  cases  depending  on 
tlie  existence  *of  a  particular  custom,  a  judgment  es-  [*26] 
tablishing  the  custom  is  evidence,  though  the  parties 
are  different." 

Upon  tbis  authority  the  defendant's  counsel  insists  that 
ibe  witness  is  incompetent,  because  he  says  the  verdict 
vould  establish  the  natural  channel  of  the  stream,  and, 
tlierefore,  could  be  used  by  the  witness  in  some  other 
action. 

But  the  verdict  in  this  case  would  not  establish  any  such 
l^ct.  The  only  facts  which  the  verdict  could  establish  would 
be  such  as  were  necessary  to  support  the  verdict,  and  upon 
^hich  issue  had  been  joined.  If  a  complaint  contain  several 
counts  or  several  distinct  grounds  upon  either  of  which  a 
recovery  could  be  had,  and  the  general  issue  is  pleaded,  a 
general  verdict  and  judgment  thereon  in  such  a  case  cer- 
tainly could  not  be  given  in  evidence  to  establish  all  the 
grounds  upon  which  plaintiff  claimed  the  right  to  recover. 
(2  Cow.  &  Hill's  Notes  to  Phil.  Ev.,  pp.  36,  37.) 

Hence,  say  Cowen  and  Hill,  p.  37,  "A  verdict  and  judg- 
i&ent  for  the  defendant  on  the  general  issue  pleaded,  in 
^iich  the  plaintiff  claimed  damages  consequent  upon  the 
defendant's  act  in  wrongfully  raising  his  mill-dam,  will  not 
estop  the  plaintiff  from  alleging  the  same  act  as  the  occasion 
of  damages  subsequently  sustained.  For  the  finding  in 
tlie  former  action  may  have  been  on  the  grounds  that  the 
plaintiff  was  not  injured  by  the  raising  of  the  dam,  or  had 
released  his  cause  of  action,  or  had  given  the  defendant  por- 
tion to  do  the  act  complained  of,  etc.,  and  did  not  neces- 
^y  determine  the  defendant's  right  to  raise  his  dam  and 
^tmu6  it  in  that  state."    Citing  S/ia/er  v.  Slonebraker  (,4 
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Gill,  and  John.  345,  355,  356.)  The  reason  given  \?hj  the 
Terdict  should  not  conclude  the  parties  in  the  second  action, 
was  because  the  first  may  not  have  been  upon  the  same 
point  at  issue. 

So  in  the  case  at  bar,  the  verdict  of  the  jury  which,  if  for 
the  plaintiffs,  would  be  for  a  certain  sum  of  money,  might 
have  been  found  upon  the  fact  that  the  plaintifiSs  were  the 
prior  appropriators  of  the  water  of  Thomases  creek,  and  not 
upon  the  ground  that  the  natural  channd  of  the  stream 
passed  through  their  land. 

The  plaintiffs  claiming  the  right  to  recover  upon  two  dis- 
tinct grounds,  priority  of  appropriation,  and  that  the 
[^^27]  water  was  ^diverted  out  of  its  natural  channel,  and 
issue  being  taken  upon  both  points,  therefore  a  gen- 
eral verdict  would  only  establish  the  fact  thai  the  plaintiffs 
were  entitled  to  have  the  waters  of  Thomas's  creek  flow 
through  their  land,  but  whether  upon  the  ground  that  they 
were  the  prior  appropriators,  or  that  the  natural  channel 
passed  through  their  land,  a  general  verdict  would  not  de- 
termine. TTe  conclude,  therefore,  thai  Langley  had  no 
interest  in  the  event  of  the  suit,  and  that  the  verdict  and 
judgment  in  this  case  could  not  be  used  by  or  against  bim 
in  another  suit. 

It  is  also  claimed  that  to  show  error  in  the  court  below  in 
rejecting  the  witness,  the  record  should  show  the  specific 
purpose  for  isvhich  he  was  offered.  This  is  clearly  untenable. 
The  witness  was  introduceil  to  prove  the  entire  case,  and 
plaintiffs  claim  that  he  is  competent. 

The  case  of  Sparks  v.  Kohler  (3  Cal.  299),  is  not  an  anal- 
ogous case.  In  that  case  the  witness  Kohler  was  only  com- 
petent upon  a  single  point,  but  was  offered  generally,  the  wit- 
ness being  incompetent  generally,  and  the  specific  point 
upon  which  he  was  called  not  being  stated,  the  court  was 
correct  in  excluding  him ;  but  in  this  case  the  witness  Lang- 
ley  is  competent  generally.  The  court  below,  therefore, 
erred  in  excluding  him. 

Let  the  case  be  remanded  for  further  proceedings. 
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T.  W.  STEEL,  Kespondent,  v.  JOHN  STEEL,  Appellant. 

[1  NlVADA,   27.] 

^urnunosr — Statutss  uust  be  Stbicxlt  Constbusd. — Our  statutory  pro- 
ceedings in  cases  of  arbitration  are  in  derogation  of  the  common  law, 
and  must  be  strictly  pursued. 
iSiiTCTEs— When  BIandatobt. — Whenerer  a  statute  prescribes  certain 
specific  acts  to  be  done  as  prerequisite  to  the  acquiring  of  jurisdiction, 
or  the  enforcement  of  a  legal  remedy,  such  acts  must  be  substantially 
performed  in  the  manner  prescribed,  in  order  to  give  Yalidity  to  the  pro- 
ceeding. 
^^BiTiunoN  —  Submission  or,  must  bk  Filed  befobe  a  Heabdco.  —  The 
filing  of  the  submission,  and  the  entry  of  the  same  in  the  clerk's  regis- 
^,  in  cases  of  arbitration,  answer  the  purposes  of  the  complaint  and 
Answer  in  ordinary  actions,  and  like  them  must  be  filed  before  a  hearing, 
^I,  or  judgment. 
^'^^ Validity   of,   how  Detkbioned.  —  At  common  law,   scarcely   any 
&UUter  short  of  a  want  of  power  or  jurisdiction  appearing  upon  the  face  of 
An  award,  is  subject  to  a  question  or  inquiry,  and  every  reasonable  in- 
tendment should  be  made  to  uphold  it.   But  in  statutory  awards  no  such 
tibend  interpretation  can  be  invoked  to  its  aid.    Its  validity  must  bo 
determined  by  the  provisions  of  the  statute  providing  it. 

*Appeal  from  the  First  Judicial  District  of  the  [*28] 
■^^nritory  of  Nevada,  Storey  County,  Hon.   J.  W. 
^OiiTH  presiding. 

XLe  facts  appear  in  the  opinion  of  the  court. 

Hcbimon  (k  Foster^  for  Appellant. 
Chrk  Churchill,  for  Respondent. 

*By  the  Court,  Bbosnan,  J. :  [*29] 

This  is  an  appeal  from  a  judgment  of  the  district  court  of 
"le  first  judicial  district,  entered  upon  an  award  in  favor  of 
*^e  respondent. 
The  transcript  discloses  the  following  facts : 
*0n  the  15th  day  of  June,  1804,  a  copy,  as  stated,  [*30] 
01  the  submission  was  filed  in  the  office  of  the  said 
district  court. 

^^i^  document  was  executed  by  Thomas  W.  Steel,  but 
^^^hj  John  Steel;  and  among  other  matters  provides  that 

(IJ  1  Ker,  82. 


the  sz.h'aLis&£^  he  made  and  cxiiocd  js  jisk  ocder  of  tbe  smid 


On  tie  SsL  oat  of  Jdk,  ISCi.  tbe  ui)€Crssccs  £kd  tlmr 
avari  witL  tbe  clerk.  On  tke  Udi  dar  cf  Jeh-,  tfcree  dars 
afr«-T  fling  tLe  avard,  tine  resfwcdail  £Seil  in  die  «>IEee  of 
said  clerk  a  s^bmissiaD  of  the  same  date  and  tenor  as  the 
dfjcument  filed  od  tLe  ISdi  dar  of  Jane,  and  tken  ittsfiraded 
tbe  cleTk  to  make  all  the  entries  required  bj  the  statute^ 
"in  oT'Ier"'  (as  tbe  record  states)  '*thai  said  sahmfc^gsion 
maT  become  an  order  of  ooort.'' 

Aa  apfi<ears  from  tbe  record  before  the  conri^  vhicb,  as 
certified  Ijj  the  cleric  contains  a  full,  true  and  coned  tran- 
script of  all  the  proceedings  bad  in  the  case,  the  onlj  entry 
in  tbe  cterk^s  register  is  tbe  following: 

"Sabmidsion  made  on  tbe  lltb  daj  of  June,  IS&L  Said 
arbitrators  to  make  tbe  award  on  or  before  ten  dajrs  from 
tbe  time  when  tbe  testimony  on  behalf  of  both  parties  is 
closed,  and  tbe  matters  in  difierence  follj  sabmitted  to 
them.'* 

This  entrj  was  made  on  tbe  16tb  daj  of  Jolv,  1S61,  eight 
days  after  the  award  was  filed.  On  the  22d  daj  of  Jolj, 
jodgmeni  was  entered  bj  order  of  tbe  coort  below. 

Tbe  respondents  coonsel  moved  to  dismiss  tbe  case,  on 
tbe  ground  that  no  motion  was  made  before  the  entry  of 
jadgment  to  vacate  or  correct  the  award,  as  provided  by 
law.     (Stat.  1861,  pp.  372,  483,  Sec.  335,  336,  337.) 

If  this  jadgment  bad  been  rendered  in  conformity  to  tbe 
requirements  of  the  statute,  and  is  valid,  the  counsel  is  cor- 
rect, and  the  appeal  is  clearly  unauthorized. 

This  is  not  denied  by  appellant's  counsel;  but  be  con- 
tends that  the  judgment  is  bad  for  several  reasons,  and  par- 
ticularly because  the  entries  required  by  law  were  not  made. 

The  determination  of  this  point  brings  us  directly  to  a  re- 
view of  the  requirements  of  the  statute,  and  of  the  acts  nec- 
essary to  be  performed  under  it. 

It  may  be  proper  to  state  here  that  the  course  of 
[*31]  proceedings  *prescribed  by  the  statute,  is  in  deroga- 
tion of  the  common  law,  and  must  be  strictly  fol- 
Jowed.     WbeDever  a  statute  prescribes  certain  specific  acts 
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to  be  done  as  prerequisites  to  the  acquiring  of  jurisdiction 
or  the  enforcement  of  a  legal  remedy,  sucli  acts  must  be 
substantially  performed  in  the  manner  prescribed,  in  order 
to  giTe  validity  to  the  proceeding.  In  the  case  at  bar,  the 
siatate  required  the  submission  to  be  filed  with  the  clerk, 
etc.  "The  clerk  shall  thereupon  "  (that  is,  upon  the  filing) 
"enter  on  his  register  of  actions,  a  note  of  the  submission, 
^th  the  names  of  the  parties,  the  names  of  the  arbitrators, 
the  date  of  submission,  when  filed,  and  the  time  limited  by 
the  submission,  if  any,  within  which  the  award  shull  be 
laade."  Upon  the  filing  of  the  award  also,  a  note  thereof 
shall  be  made  in  the  register.  So  far  as  we  are  judicially 
informed  by  this  transcript  nearly  all  of  these  acts  were 
omitted.  This  is  a  special,  not  the  ordinary  mode  for  re- 
coTeiy  of  a  judgment ;  the  requirements  of  the  statute  author- 
^git  are  not  idle,  useless  formulae;  they  are  mandates  of 
Iaw  not  to  be  disregarded,  and  must  be  substantially  com- 
plied with.  It  was  not  seriously  claimed,  on  the  argu- 
ment, by  the  learned  counsel  of  the  respondent,  that  the 
psper  filed  on  the  15th  of  June  was  a  good  submission,  owing 
to  the  want  of  execution  by  one  of  the  parties.  And  it 
Appears  from  the  statement  in  the  case,  that  no  reliance  was 
phiced  upon  it,  because  when  the  submission,  executed  by 
both  parties,  was  filed,  on  the  11th  day  of  July,  after  the 
Award  had  been  filed,  the  clerk  was  instructed  to  make  all 
^e  requisite  entries,  "in  order  (as stated)  that  said  submis- 
sion may  become  an  order  of  court;"  thus  virtually  conced- 
^gthe  inyalidity  of  the  submission  filed  June  15, 1864.  How 
else  could  it  be?  Had  the  case  rested  upon  that  first  de- 
fective submission,  and  the  record  showed  a  judgment  against 
the  appellant,  having  only  for  a  predicate  a  submission  not 
^ecuted  by  him,  certainly  no  person  could  reasonably  con- 
tend that  such  a  judgment  would  be  valid.  But  the  respond- 
^t's  counsel  insists  that  the  submission  may  be  filed  at 
^7  time  after  filing  the  award,  though  no  entry  or  note  be 
pievioosly  made  by  the  clerk  in  his  register  of  actions; 
^d)  therefore,  that  the  filing  the  submission  on  the  11th 
^J  of  July  cured  all  antecedent  errors  and  defects. 
*^^  we  tlunk^  is  incorrect     But  even  were  it  ]^%^ 
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conceded,  it  would  not  avail  the  respondent's  case,  for 
the  reason  that  the  necessary  note  of  submission  had  not 
been  then  entered;  and  for  the  farther  reason  that  when 
entered,  namely,  on  the  16th  day  of  Jnly,  eight  days  after 
filing  the  award,  and  five  days  after  filing  the  last  submis- 
sion, it  does  not  comply  with  the  demands  of  the  statnte. 
In  short,  the  filing  of  the  submission  and  the  entry  of  the 
prescribed  note  in  this  class  of  cases  are  the  equivalents, 
and  subserve  the  use  of  the  complaint  and  answer  in  an 
ordinary  action,  and  like  both  must  be  filed  before  a  hear- 
ing, trial,  or  judgment. 

Our  attention  has  been  directed  io  several  adjudicated 
cases  io  show  that  awards  are  usually  liberally  construed. 
Of  this  rule  there  is  no  question;  it  is  well  established  as 
regards  awards  at  common  law. 

The  current  decisions  seem  to  be  that  awards  of  thai 
kind  cannot  be  impeached  at  law,  if  made  in  good  faith, 
whether  the  arbitrators  decide  wrong  either  as  to  the  law  oi 
the  facts  of  the  case. 

Scarcely  any  matter,  short  of  a  want  of  power  or  jurisdic- 
tion appearing  upon  the  face  of  such  award,  is  subject  tc 
question  or  inquiry.  And  were  this  an  award  at  common 
law,  every  reasonable  intendment  should  be  made  to  up- 
hold  it. 

But  the  award  before  the  court  is  statutory,  and  such  8 
liberal  interpretation  cannot  be  invoked  in  its  aid.  Its 
validity  must  be  determined  under  the  provisions  of  the 
statute  authorizing  it.  And  althought  it  may  be  a  good 
award  under  the  rules  of  the  common  law,  of  which  we  ex- 
press no  opinion,  yet  it  must  stand  or  full  as  it  is,  or  is  not, 
supported  by  the  statute. 

Borne  other  points  have  been  raised  and  discussed;  bul 
as  wo  have  determined  that  the  judgment  should  be  re- 
versed on  the  ground  of  a  departure  in  the  proceedings 
from  the  provisions  of  the  statute,  we  have  not  deemed  il 
necessary  to  examine  them. 

The  judgment  is  reversed. 
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THE  PEOPLE,  Kespondent,  v.  JESSE  BONDS, 

Appellant. 

[1  Nevada,  33.] 

iIxBisucnoxB— Cbiminal  Law — When  Beasons  fob  Befubing  Instbuctionb 
EBOuiD  BK  GiTKN. — When  a  defendant  in  an  indictment  for  mnrder  asks 
for  an  instmction  which  is  clearly  law,  the  court  should  give  it,  although 
the  fiaine  legal  proposition  may  be  substantially  set  out  in  another  in- 
Btmction  given  by  the  oonrt.  At  least,  if  such  instruction  is  refused  in 
presence  of  the  jury,  the  court  must  state  it  is  only  refused  because 
already  giveu,  substantially,  in  another  instruction. 

tlDW—CouBT  CANNOT  Instbuct  THE  JuBT  AS  TO  THE  Facts.  —  Where  an 
instniction  asked  by  defendant  assumes  the  existence  of  a  fact  not  ad* 
mitted  by  the  prosecution  the  court  should  refuse  to  give  it  in  that  form. 

Idem— Etidescb — Weight  of,  Detebminkd  by  the  Jubt.  —  It  is  error  in 
the  coort  to  state,  in  the  presence  of  the  jury,  that  the  argument  of 
counsel  in  regard  to  facts  in  the  case  is  not  tenable;  that  there  is  no 
evidence  to  support  the  hypothesis  of  counsel.  The  weight  of  evidence 
uid  its  effect  in  proving  secondary  facts  is  to  be  determined  by  the 

w. 

80lal  Ikbtsuctions  cannot  be  Given  except  by  Consent. — The  court  can- 

iu>t  give  any  instruction  verbally  unless  the  prisoner  assents,  and  that 

URent  most  affirmatively  appear. 
4Si]Ufiss  OF  Cocbt,  when  Equivalent  to  an  Instbuction. — A  remark  made 

^  the  presiding  judge,  in  the  healing  of  the  jury,  has  precisely  the 

nme  eJQftjct  as  if  given  as  a  formal  instruction. 

Appeal  from  the  Third  Judicial  District  of  the  Territory 
of  Nevada,  Lander  County,  Hon.  P.  B.  Locke  presiding, 
^e  facts  of  the  case  are  stated  in  the  opinion. 

^^ims  &  Bixler,  for  Appellant. 

Thomas  E.  Bdyden,  for  Respondent. 

*By  the  Court,  Beatty,  J. :  [*34] 

^is  was  an  indictment  for  murder.  The  defendant  was 
tried  and  found  guilty  of  murder  in  the  second  degree,  and 
judgment  rendered  in  accordance  with  the  verdict. 

After  the  testimony  closed,  the  judge,  on  his  motion, 
g&^e  nine  instructions,  each  and  all  of  which  were  excepted 

a)  Sm  3  Nev.  78;  9  Hev.  107.  Held,  not  to  apply  to  dvU  cases,  7  Nev.  174. 

m  3  Ner.  408;  4  Kev.  966;  0  Hev.  13D;  7  NeT.149. 

(S)9Mcv.iaa. 
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to  by  the  defendant.  On  the  argument  in  this  courl 
error  in  those  instructions  is  pointed  out  or  insisted 
They  all  appear  to  bo  strictly  in  accordance  with  law,  at 
down  in  common-law  books  and  our  statutes. 

The  defendant  asked  the  court  for  eight  instmctioi 
Lis  behalf. 

The  court  gave  the  first  instruction  asked,  and  refuse< 
other  seven.  It  is  insisted  in  this  court  that  the  sixtl 
eighth  instructions  should  have  been  given,  and  tha 
refusal  to  give  them  was  error. 

The  sixth  instruction  is  in  these  words: 

"That  if  the  jui-y  entertain  any  reasonable  doubt 
the  guilt  of  defendant,  they  will  give  to  defendant  the  be 
and  advantago  of  said  doubt.'' 

This  was  a  legal  2)rinciplo  expressed  in  unmistakable 
guage;  ono  which  is  applicable  to  every  case  of  an  in 
ment  for  felony.     Counsel  for  respondent  admits  tha 
instruction  contains  the  law  applicable  to  the 
[*35]  but  contends  that  *it  was  not  error,  for  the  reasoj 
the  judge  Lad,  of  his  own  motion,  already  giv 
same  instruction. 

To  this  there  are  two  answers: 

Pirst.  The  language  used  by  the  judge  in  the  inst 
given,  is  not  the  same.     The  defendant  had  a  righf 
instruction,  in  the  language  chosen  by  himself  and  * 
if  that  language  was  free  from  ambiguity,  and  e* 
only  a  legal  proposition  applicable  to  the  case  on  t 

Second.  The  simple  refusal  of  the  judge  to  gr 
stmction,  without  any  explanation,  if  done  in  the 
of  the  jury  (as  seems  to  have  been  the  case  he 
Lave  a  tendency  to  raise  a  presumption  in  their 
it  did  not  contain  the  law. 

This  would  be  highly  prejudicial  to  the  defenc 

"We  are  of  the  opinion  this  was  error  prejuc* 
defendant. 

It  is  also  insisted  the  eighth  instruction  shou 
given. 

That  instruction  is  given  in  these  words: 
' '  That  ibe  killing  of  deceased  by  defendant 
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of  proof  by  circnmstantial  cvidenco,  if  the  jury  can  explain 
the  same  by  any  reasonable  hypothesis,  inconsistent  with 
defendant's  guilt,  the  jury  are  bound  to  adopt  that  hypoth- 
esis, and  find  iu  favor  of  defendant." 

This  instruction  set  out  by  assuming  that  the  act  of  kill- 
ing was  only  proved  by  circumstantial  evidence.  The  court 
in  giving  instructions  was  not  authorized  to  assume  any 
such  facts  in  the  face  of  the  direct  testimony  of  plaintiff  in 
regard  to  tho  shooting.  The  instruction  was,  therefore, 
properly  refused. 

Another  error  complained  of  by  defendant  is  that  the 
^ourt,  on  refusing  to  give  instructions  Nos.  2,  3,  4,  5,  6,  7 
^d8,  used  this  language  in  relation  to  the  same: 

"This  idea  of  an  accident,  which  has  been  urged  by  the 

"^fense,  amounts  to  nothing,  and  is  not  tenable.     There  is 

^^  oviJenco  to  show  it  was  an  accident;  on  the  contrary,  it 

f  *iows  there  was  a  scuffle,  and  that  the  defendant  persisted 

'^  l(»Iding  on  to  the  pistol." 

Ihia  was  erroneous. 
^     ^First.  Tho  language  itself  was  improper;  it  took  [*36] 
^'C)m  the  juiy  the  determination  of  a  fact  peculiarly  in 
'*-^«ir  province,  that  is,  to  determine  whether  the  discharge 
"^^  the  pistol  was  accidental  or  intentional. 

Second.  If  the  instruction  had  been  a  proper  one,  the 
"^Ourfc  had  no  right  to  give  it  verbally  without  the  consent  of 
^  lio  defendant,  which  must  affirmatively  appear.  (Sec.  355, 
^rim.  Pr.  Act;  8  Cal.  341,  423.) 

There^is  nothing  iu  the  point  made  by  the  respondent's 
^^ounsel  that  this  was  not  a  formal  instruction,  but  merely  a 
^€mark  made  to  counsel.     Such  a  remark  made  by  the  pre- 
siding judge  in  tho  hearing  of  the  jury  would  have  precisely 
tliosame  effect  as  if  given  as  a  formal  instruction. 

I'or  this  reason  the  judgment  must  be  reversed  and  a  new 
trial  ordered. 


^Xf. 
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H.  M.  VESET,  Appellant,  v.  LUCIEN  HERMANN  ^ 

Kespondent. 

[1  Nevada,  36.] 

^  CoMSTiTUTioN — How  CoNSTBUED. — When  longnage  is  used  in  the  Constatii- 
tiou  capable  of  two  interpretations,  and  there  is  nothing  in  the  general 
context  of  the  instmment  to  determine  which  interpretation  best  con- 
forms to  the  intention  of  the  conrention,  then  resort  must  be  had  to  a 
strict  grammatical  construction  of  the  language  to  determine  its  effect. 

Section  32,  Auticle  IV,  or  Constitittion  Gonsthued. 

Appeal  from  tbo  First  Judicial  District  of  the  State>of 
Nevada,  Storey  County,  Hon.  R.  S.  Mesick  x>residing. 

The  facts  of  the  case  are  stated  in  the  opinion. 

Taylor  &  Campbell^  for  Appellant. 

Criitoiden  <&  Sxindeiiand,  for  Bespondent. 

[*37]      *By  the  Court,  Beatty,  J. : 

The  plaintiff  and  appellant  in  this  case  was  elected  county 
recorder  at  the  September  election  in  1864,  and  soon  there- 
after entered  upon  the  performance  of  his  duties  as  recorder 
of  Storey  county.  The  defendant  and  respondent  was,  at 
the  same  election,  elected  county  clerk  of  Storey  county, 
and  thereafter  qualified  and  entered  upon  the  performance 
of  his  duties  as  such  clerk. 

Under  the  laws  of  the  Territory,  as  then  existing,  the 
couuty  clerk  was  ex  officio  county  auditor.  The  plaintiff, 
appellant,  claims  that  by  the  adoption  of  the  Constitution, 
he,  as  county  recorder,  became  ex  officio  county  auditor. 
This  proceeding  was  instituted  to  determine  which  of  the 
parties  is  entitled,  under  the  State  Constitution,  to  exercise 
the  functions  of  auditor  and  receive  the  perquisites  of  that 
office. 

Under  the  second  section  of  the  schedule,  '*all  laws  of  the 
Territory  not  repugnant  to  the  Constitution  are  continued  in 
force  until  they  expire  by  their  own  limitations,  or  be  altered 
or  repealed  by  the  legislature."    The  thirteenth  section  of 
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the  schedule  provides  that  **all  county  officers  under  the 
laws  of  the  Territory  of  Nevada,  at  the  time  when  the  Con- 
stitntion  shall  take  effect,  whose  offices  are  not  inconsistent 
vith  the  provisions  of  this  Constitution,  shall  continue  in 
office  until  the  first  Monday  in  January,  1867,"  etc. 
Sec.  32  of  *Article  IV  of  the  Constitution  reads  as  [*38] 
loUows:  "The  legislature  shall  provide  for  the  elec- 
tion by  the  people  of  a  clerk  of  the  supreme  court,  county 
clerks,  county  recorders,  who  shall  be  ex  officio  county  au- 
ditors, district  attorneys,  sheriffs,  county  surveyors,  public 
A^inistrators  and  other  necessary  officers,  and  fix  by  law 
their  duties  and  compensation.     County  clerks  shall  be  ex 
(^icio  clerks  of  the  courts  of  record  and  of  the  boards  of 
county  commissioners  in  and  for  the  respective  counties." 
The  only  question  to  be  determined  in  this  case  is  whether 
that  clause  of  the  thirty-second  section  of  article  four,  which 
is  in  these  words,  "who  shall  be  ex  officio  county  auditors," 
^as  intended  by  the  framers  of  the  Constitution  to  apply 
to  those  persons  who  might  be  county  recorders  at  the  time 
the  State  government  went  into  operation,  or  only  to  those 
whose  election  was  to  be  provided  for  by  law  to  be  passed 
t>7  the  State  legislature. 

The  appellant  contends  that  it  was  the  intention  of  the 
Cramers  of  the  Constitution  to  take  the  auditorship  from  the 
clerk  because  he  would,  in  the  ordinary  course  of  events, 
have  many  accounts  of  his  own  to  be  audited  against  the 
county,  and  give  it  to  the  recorder,  who,  from  the  nature 
of  his  office,  would  have  few  or  no  accounts  against  the 
^unty.  That  being  governed  by  such  motives,  we  are  to 
presume  it  was  their  intention  that  this  change  in  the  audi- 
torship should  take  effect  simultaneously  with  the  adoption 
of  the  Constitution. 

For  respondent,  it  is  contended,  that  it  was  the  policy 
of  the  convention  to  retain  all  county  officers  in  their  pres- 
ent situations  until  January,  1867,  and  that  the  county 
ftoditorship  is  a  distinct  office,  and  that  appellant  was  county 
^itor  when  the  Constitution  went  into  effect  and  the  State 
government  was  adopted,  and  that  he  must  remain  such  until 
Jamiary,  1867,  under  tba  provisions  of  section  thirteen  ot 
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It  would  be  Larcl  to  tell  what  the  convention  did  intend 
in  regard  to  this  particular  point.  Probably  the  question 
never  presented  itself  to  the  mind  of  any  member  as  to  iclien 
the  duties  of  the  auditorship  should  be  transferred  from  the 
office  of  the  county  clerk  to  that  of  the  county  recorder. 
Had  such  a  question  been  presented  to  the  mind  of  any 
member  he  would  most  probably  have  moved  an 
[*39]  amendment  of  the  language  *of  section  thirteen  of 
schedule  so  as  to  render  that  certain  which,  as  it  now 
reads,  is  somewhat  ambiguous. 

Believing  there  is  nothing  in  the  general  policy  or  con- 
text of  the  Constitution  to  determine  the  proper  construc- 
tion of  section  thirty-two  of  article  four,  we  have  looked  to 
that  section  to  see  if  a  proper  analysis  thereof  would  deter- 
mine this  question.  This  section  declares  that  **  the  legisla- 
ture shall  provide  for  the  election,  etc.,  of  county  recorders, 
who  shall  be  ex  officio  county  auditors."  It  appears  to  us 
that  the  pronoun  "who"  in  this  sentence  has  relation  only 
to  those  recorders  whose  election  is  to  take  place  under  a 
law  to  be  passed  by  the  State  legislature,  and  not  any  re- 
corder who  is  in  office  when  the  Constitution  was  to  take 
effect.  To  make  it  relate  to  present  incumbents  would,  in 
our  opinion,  be  a  forced  and  unnatural  construction  of  the 
sentence;  and  this  view  is  strengthened  by  a  provision  in 
regard  to  county  clerks. 

It  was  necessary  that  the  present  incumbents  of  county 
clerkships  should,  from  the  moment  the  State  government 
went  into  effect,  exercise  the  new  functions  of  clerks  of  the 
district  courts.  In  framing  the  thirty-second  section  of 
article  four,  the  draftsman  instead  of  saying:  ''The  legisla- 
ture shall  provide  for  the  election,  etc.,  of  county  clerks, 
ivho  shall  be  ex  officio  cMcs  of  the  courts  of  record^^  etc.,  which 
would  have  been  phraseology  similar  to  that  used  in  i-egard 
to  the  recorders,  omits  the  language  which  I  have  expressed 
in  italics,  and,  after  providing  in  that  sentence  for  the  elec- 
tion of  other  county  officers,  adds  a  separate  sentence  in 
these  words:  ** County  clerks  shall  be  ex  officio  clerks  of 
iJje  courts  of  record,"  etc. 

Here  seems  a  distinction  to  bo  made  between  county 
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clerks  and  county  recorders.  The  sentence  in  regard  to 
clerks  refers  as  well  to  those  in  office  as  to  those  to  be  elected. 
It  is  general  in  its  terms.  The  sentence  in  regard  to  re- 
corders, on  the  contrary,  seems  to  be  confined  to  those  taJio 
are  to  be  elected  under  a  law  to  be  passed  by  the  State  legis- 
lature. For  these  reasons,  we  are  of  opinion  the  judgment 
of  the  court  below  must  be  affirmed. 


A.  C.  HAMILTON  et  al.,  Respondents,  v.  JOHN 
KNEELAND  et  al.,  Appellants. 

[1  Netida.  40.] 

^TB  upoH  Condition — What  Constttutis. — Where  a  written  agreement 
is  entered  into  by  'which,  upon  certain  terms  and  conditions,  the  parties 
of  the  second  part  are  permitted  to  erect  a  steam  quartz  mill  on  the 
premises  of  the  party  of  the  first  part;  and  it  is  made  the  daty  of  the 
party  of  the  second  part  to  erect  the  mill  within  a  certain  time,  and 
among  other  things  to  pump  the  water  from  the  mine  of  the  parties  of 
tbe  first  part,  it  gives  the  parties  of  the  second  part  an  estate  upon  con- 
dition in  the  premises. 

Idem.— No  precise  words  are  required  to  create  a  condition.  The  intention 
oftbeparties*  which  is  to  be  gathered  from  the  whole  instrument  and 
the  subject-matter  to  which  it  relates,  must  determine  the  question. 

Ii>Qi— Common  Law  Kuiiis  not  Hecoonized. — The  common  law  rule,  that  a 
condition  cannot  be  reserved  to  any  but  the  grantor  and  his  heirs,  has 
not  been  recognized  as  the  law  in  this  country. 

ArpiciL  DOES  NOT  Lis  FBOH  AN  Obdeb  madk  bt  A  Befbrek.  —  Under  the 
organic  act  and  laws  of  the  Territory  of  Nevada  no  appeal  could  be  taken 
from  an  order  made  by  a  referee. 

iCoHxox  Law. — The  common  law  of  England,  as  adopted  in  this  country, 
is  usually  to  be  taken  as  modified  by  Euglish  statutes  passed  prior  to  the 
declaration  of  American  Independence. 

StiTCTK  32  IIknrt  VIII,  CoNSTBUED— The  statute  of  32  Henry  VIII,  pro- 
viding for  entering,  upon  condition  broken,  is  applicable  not  only  to 
breach  of  condition  in  law,  but  also  in  deed. 

^m  UPON  Condi noN— Actual  Entby— Demand  of  Possession.  —  Upon  a 
breach  of  a  condition  upon  which  an  estate  is  held,  an  actual  entry  is 
not  necessary  to  defeat  the  estate;  a  demand  of  possession  is  sufficient. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
Wct  of  Nevada  Territory,  Storey  County,  Hon.  J.  W.  North 
Presiding. 

(1)  9  Net.  11)6;  Svant  t.  Cook,  11  Key. 
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The  facts  of  this  case  safficientlj  appear  in  the  opinion  o  J 
the  court. 

CriUenden  d  Sunderland  and  Tod  Bobinaan,  for  Appellants. 

Kirkpairich  &  Ilhodea  and  G.  A.  Nourse,  for  Bespondents. 

[*49]      *By  the  Court,  Lewis,  C.  J. : 

This  is  an  action  of  ejectment  brought  to  recover  posses- 
sion of  a  mining  claim  located  in  Gold  Hill,  in  the  county 
of  Storey.  The  complaiut  is  in  the  usual  form,  alleging  title 
in  the  plaintiffs,  and  ouster  and  wrongful  holding  by  defend- 
ants. The  defendants,  Kneeland  and  Bequa,  answer  jointly, 
admitting  the  title  of  Burke  and  Hamilton,  but  denying  that 
they  are  entitled  to  the  possession  of  the  premises,  or  that 
they  have  any  interest  in  the  mill,  machinery,  pumps,  fix- 
tures, or  other  improvements  connected  with  the  same; 
also  denying  the  ouster  and  wrongful  withholding  of  the 
premises  by  them;  and  claiming  the  right  of  possession  in 
themselves  under  and  by  virtue  of  a  certain  agreement 
which  is  made  a  part  of  their  answer. 

They  allege  that  they  have  j^erformed  all  the  requirements 
of  the  agreement  on  their  part,  and  aver  their  willingness 
to  crush  the  five  thousand  tons  of  rock  mentioned  therein, 
when  the  same  shall  be  furnished  to  them  by  the  plaintiffs. 

The  case  was  referred  to  a  referee  to  report  facts  and  ol 
judgment,  and  the  following  facts  and  conclusions  of  la\r 
were  reported: 

First.  The  ground  in  controversy  is  the  property  of  the 
plaintiffs. 

Second.  On  the  9th  day  of  November,  1861,  and  at  the 
time  of  making  the  contract  hereinafter  stated,  said  ground 
was  the  property  of  the  plaintiffs  A.  C.  Hamilton  and  E.  E. 
Burke. 

Third.  Plaintiffs  John  Drynen,  Charles  W.  Newman  and 
Samuel  Doake,  purchased  interests  in  said  grounds  subse- 
quently to  the  9th  day  of  November,  1861. 

Fourth.  On  the  9th  day  of  November,  1861,  plaintiffs 
HumiltoB  and  Burke  and  Bobert  A.  McLellan,  made  and 
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entered  into  an  agreement  in  writing,  a  copy  of  which  is 
made  a  part  of  the  answer  of  defendants. 

Fifth.  On  the  25th  day  of  November,  1861,  said  Kobert 
A.  McLeltan  transferred  and  assigned  to  defendant  Isaac  L. 
Beqna,  one-foarth  interest  in  said  agi'eement,  and  conveyed 
a  like  interest  in  the  quartz-mill  and  machinery  in  said 
premises;  and  on  the  6th  day  of  October,  1862,  said 
McLellan  conveyed  an  ^undivided  three-fourths  of  [*50] 
said  mill  and  machinery  to  defendant  John  Kneeland. 

Sixth.  On  the  6th  day  of  February,  1864,  said  John 
Eneeland  leased  three-fourths,  undivided,  of  said  mill  and 
machinery  to  Bobert  Carson ;  and  on  the  1st  day  of  March, 
1864,  said  Carson  transferred  and  assigned  said  letise  to  in- 
tervener, E.  B.  Kenyon. 

Seventh.  Said  E.  B.  Kenyon  holds  a  mortgage  and  debt 
against  defendant  (Kneeland),  as  set  out  in  the  interven- 
tion herein. 

Eighth.  Said  Carson  and  Kenyon  went  into  possession  of 
Kneeland's  interest  after  the  bringing  of  this  suit,  and  with 
fall  knowledge  of  its  pendency. 

Ninth.  The  mill  referred  to  in  said  contract  between  Ham- 
ilton and  Burke  and  McLellan,  was  commenced  in  Decem- 
ber, 1861,  and  completed  in  the  latter  part  of  October, 
1862. 

Tenth.  The  shaft  mentioned  in  said  agreement,  was  sunk 
to  the  depth  of  two  hundred  and  fifty-seven  and  seven- 
twelfths  feet  from  the  surface  of  the  ground  after  the  ground 
^ag  graded^  and  a  drift  run  easterly  from  said  shaft  about 
One  hundred  and  twenty-five  feet,  crossing  a  ledge  of  pay 
i^ock  about  ten  feet  wide,  and  running  about  twenty-five 
feet  beyond  the  ledge.  The  bottom  of  said  drift  was  two 
hundred  and  forty-six  feet  below  said  surface.  This  work 
Was  done  about  a  month  before  the  mill  was  completed. 

Eleventh.  The  pumping  mentioned  in  said  agreement 
started  when  the  shaft  was  at  the  depth  of  one  hundred  and 
^t]r  feet,  and  ceased  directly  after  the  completion  of  the 
dnfi  At  that  time  it  was  agreed  by  Burke  and  McLellan 
tbat  the  pumping  might  oease  until  the  mill  should  be  fin- 
i^.     There  was  no   understanding  that  the  pumping 
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should  stop  altogether.  It  was  impossible  to  work  the 
ledge  without  pumping  to  keep  the  miue  free  from  water, 
and  for  this  purpose  steam  machinery  was  necessary. 
Eueelaud  went  into  possession  of  the  mill  with  Bequa  about 
the  1st  of  December,  1862.  There  was  then  about  twenty- 
five  feet  of  water  in  the  shaft,  and  enough  in  the  drift  to  pre- 
vent work.  In  that  month,  and  in  the  following  January, 
February  and  March,  plaintiffs  demanded  that  defendants 
should  pump  out  the  shaft,  so  that  the  ledge  might  be 
[*51]  ^worked,  but  defendants  positively  refused.  They 
were  afterwards  frequently  requested  to  go  and 
pump,  but  never  did  so. 

Twelfth.  Plaintiffs  offered  to  furnish  ore  if  defendants 
would  2)ump  out  the  mine.  If  the  mine  had  been  2)umped 
out,  there  could  havo  been  more  than  sufficient  ore  taken 
from  it  to  supply  the  mill  constantly  to  the  extent  of  five 
thousand  tons. 

Thirteenth.  Notice  lis  pendens  was  duly  filed  in  the  office 
of  the  county  recorder  of  Storey  county,  on  the  24th  day  of 
December,  1863. 

Fourteenth.  Plaintiffs  demanded  possession  of  the  ground 
in  controversy  on  the  28th  day  of  December,  1863* 

I  find,  as  conclusions  of  law,  from  the  foregoing  facts, 
that  by  reason  of  the  non-performance  of  the  contract  be- 
tween Burko  and  Hamilton  and  McLellan,  on  the  part  of 
McLellau  and  these  defendants,  his  assignees,  said  defend- 
ants had,  before  the  commencement  of  this  action,  lost  the 
right  of  possession  of  the  disputed  premises,  and  that  the 
plaintiffs  are  entitled  to  the  relief  prayed  for  iu  their  com- 
plaint. 

A  motion  for  new  trial  having  been  made  and  denied,  the 
defendants  appeal,  assigning  numerous  errors,  only  four  of 
which  are  relied  upon  in  this  court,  which  are : 

First.  That  the  referee  erred  in  holding  that  a  refusal  on 
the  part  of  the  defendants  to  pump  out  the  mine  at  the  time, 
and  under  the  circumstances,  was  a  violation  of  the  written 
agreement  between  Burke  and  Hamilton  and  McLellan. 

Second.  In  holding  that  such  violation  of  the  contract 
worked  a  lorteitnre. 


Jan.  1865.]  Hamilton  v.  Kneeland.  41 


Opinion  of  the  Court — Lewis,  C.  J. 


Third.  In  holding  that  the  terms  of  the  contract  were 
conditions  and  not  covenants. 

Fourth.  In  holding  that  the  assignees  could  claim  a  for- 
feiture of  defendants'  rights  under  the  contract  upon  breach 
of  condition. 

If  tlio  agreement  between  Burke  and  Hamilton  and  Mc- 
Leilan  is  uncertain  as  to  when  the  pumping  by  McLellan 
should  commence,  the  intention  of  the  parties  to  it,  which 
is  of  controlling  force  when  ascertained,  should  govern.  (2 
Parsons's  Cont.  6;  Id.  11.)  The  conduct  of  the  parties, 
the  object  which  they  had  in  view  in  entering  into  the 
agreement,  and  the  manner  in  which  they  carried  out 
this  provision  *of  it,  establishes  the  fact  beyond  a  [*52] 
perad?enture  that  the  pumping  was  to  be  done  by 
defendants  at  the  time  the  shaft  was  being  sunk,  if  neces- 
sary. And,  indeed,  it  appears  that  no  misunderstanding 
Bpon  this  point  arose  between  the  parties  until  the  shaft 
I^ad  been  sunk  to  its  required  depth,  the  ledge  stmck,  and 
plaintifis  were  ready  to  take  out  the  ore. 

But  should  the  defendants'  interpretation  of  this  agree- 
ment be  adopted,  that  is,  that  it  was  not  their  duty  under  it 
to  pump  the  water  from  a  prospecting  shaft  but  only  from 
the  mine,  it  is  equally  fatal  to  their  case,  because  it  was  the 
^twc  which  they  refused  to  pump,  and  that,  too,  when  the 
plamtiffs  were  fully  prepared  to  take  out  the  ore. 

Whatever  difference  of  opinion  there  may  exist  as  to  the 
duty  of  the  defendants  to  pump  the  water  from  the  shaft, 
none  can  exist  as  to  their  duty  to  keep  the  tnuie  free  from 
^ater.  The  instrument  itself  is  explicit  upon  the  point. 
It  provides:  **That  the  said  party  of  the  second  part  shall 
furnish  the  motive  power  at  the  mill,  and  machinery  to  hoist 
fie  ore  from  the  said  mine  as  aforesaid,  and  shall  also  furnish 
the  pump  and  necessary  machinery,  and  i)ump  from  the 
8aid  mine  the  water,  so  as  to  keep  the  same  constantly 
freed  of  water,  so  that  the  said  mining  ground  and  claims 
^  be  safely  and  conveniently  worked." 

^is  was  not  done;  but  it  seems  the  defendants  persist- 
^%  refused  to  pump  out  the  mine  after  the  ledge  was 
*uck  in  the  lower  drift.    And  the  referee  finds  that  "  it 
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was  impossible  to  work  the  ledge  without  pumping  to  keej 
the  miue  free  from  water."  By  tbis  refasal  on  the  port  o: 
the  defendants  to  perform  their  agreement  in  this  partic 
ular,  the  very  object  for  which  the  agreement  was  enterec 
into  by  plaintiffs,  that  is,  the  development  of  their  mines, 
was  entirely  defeated. 

When  the  pumping  was  stopped  for  the  benefit  of  Mc- 
Lellan,  as  it  appears,  and  the  mine  in  consequence  thereof 
filled  with  water  so  that  it  could  not  be  worked,  for  him 
and  his  assignees  persistently  refused  to  pump  it,  because, 
as  it  is  claimed  by  them,  it  is  not  their  duty  to  pump  the 
mine  until  rock  is  furnished  to  them,  is  an  exhibition  oi 
bad  faith,  to  say  the  least  of  it,  which  should  receive  no 
favor  in  a  court  of  justice.  But  did  the  violation  oi 
[*53]  the  agreement  by  the  defendants  *work  a  forfeiture 
of  their  rights  or  the  estate  which  they  acquired  undei 
it?  If  the  estate  which  the  defendants  acquired  in  the 
premises  was  upon  condition,  the  breach  of  the  conditio!] 
will  work  a  forfeiture  of  the  estate;  but  if  the  stipulations 
of  the  agreement  are  to  be  construed  as  covenants  and  nol 
conditions,  then  the  plaintiffs  have  mistaken  their  remedy, 
and  they  must  fail.  After  the  erection  of  the  mill  upon  the 
premises  by  McLellan,  it  is  clear  that  he  had  an  interest  ii 
the  land,  and  I  think  it  eqiially  clear  that  that  interest  was 
an  estate  upon  conditions. 

Chancellor  Kent  (vol.  4,  p.  125),  says:  ''Estates  upon 
condition  are  such  as  have  a  qualification  annexed  to  them 
by  which  they  may,  upon  the  happening  of  a  particulai 
event,  be  created  or  enlarged,  or  defecUed.'^  After  speaking 
of  conditions  in  law,  he  says  of  conditions  in  deed:  "  These 
conditions  are  expressly  mentioned  in  the  contract  between 
the  parties,  and  the  object  of  them  is  either  to  avoid  or  de- 
feat an  estate,  as  if  a  man,  to  use  the  case  put  by  Littleton, 
enfeoffs  another  in  fee,  reserving  to  himself  and  his  heirs  a 
yearly  rent,  with  an  expressed  condition  annexed,  that  if  the 
rent  is  unpaid  the  feoffer  and  his  heii*s  may  enter  and  hold 
the  land  free  of  the  feoffment.  8o  if  a  grant  be  to  A.  iu  fee, 
with  a  proviso,  that  if  he  did  not  pay  twenty  pounds  bj 
6ucb  a  day,  the  estate  should  be  void,  and  the  {^rautor  oi 
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his  heirs  may  enter  and  take  advantage  of  the  breach  by 
ejectment,  tbongb  there  be  no  clause  of  entry."  (Id.  127.) 

Conditions  which  will  work  a  forfeiture  of  an  estate,  it  is 
irae,  are  not  fayored,  and  will  not  be  readily  implied;  but 
the  estate  created  in  McLellan  is  so  unmistakably  upon 
condition,  that  we  could  not  hold  otherwise  without  disre- 
garding the  plain  letter  of  the  agreement  and  the  evident 
intention  of  the  parties^  This  agreement  provides :  "That 
whereas  the  said  Hamilton  and  Burke  are  the  owners  of 
the  mining  ground  and  claims  of  forty  feet  in  width,  part  of 
the  so-called  '  Sabins  ground,'  in  said  Gold  Hill,  and  being 
bounded  on  the  northerly  side  by  the  mining  ground  of  W. 
H.  Irwin,  and  on  the  southerly  side  by  the  mining  ground 
of  Stewart,  Kirkpatrick,  and  Churchill;  and  whereas,  said 
Parties  have  agreed  that  said  party  of  the  second  part  may 
Ofect  a  steam  quartz-mill  of  sixteen  stamps  on  said 
*imning  ground,  for  the  working  and  reducing  of  five  [*54] 
ihonsand  tons  of  ore,  to  be  taken  from  said  mining 
claims  and  ground,  on  certain  terms  and  conditions.'^ 

The  only  rational  and  grammatical  construction  which 
<^Q  be  put  upon  this  language  is,  that  McLellan  was  to  have 
ti^  privilege  of  erecting  a  steam  quartz-mill  on  the  j^Iaintifif's 
premises,  upon  '*  the  terms  and  conditions"  which  are  spe- 
cifically mentioned  in  the  agreement  itself,  one  of  which  was 
that  he  would  *'pump  from  the  said  mine  the  water,  so  as 
to  keep  the  same  constantly  freed  from  water,  so  that  the  said 
niining  ground  and  claims  can  be  safely  and  conveniently 
worked." 

Again,  no  precise  words  are  required  to  create  a  condi- 
tion.   (2  Parsons's  Con.  39.) 

*' Indeed,"  says  the  same  author,  ''courts  seem  to  agree 
of  Ute  thai  the  decision  must  always  depend  upon  the  inten- 
tion of  the  parties,  to  be  collected  in  each  particular  case 
worn  the  terms  ol  the  agreement  itself,  and  from  the  subject- 
matter  to  which  it  relates.  It  cannot  depend  upon  any 
formal  arrangement  of  the  words,  but  on  the  reason  and 
^^^^  of  the  thing,  as  it  is  to  be  collected  from  the  v/hole 
^Jitract."  But  here  we  have  the  exact  words  to  create  a 
^adition.     (Gray  v.  Blanchard,  8  Pick.  283.) 
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And  tbo  evident  intention  of  the  parties,  as  shadowed 
forth  in  the  entire  instrument,  harmonizes  with  these  words. 
Unless  we  believe  that  Burke  and  Hamilton  intended  to 
permit  tho  erection  of  tbo  mill  in  question  on  their  premises, 
and  to  permit  its  continuance  there,  regardless  of  whether 
McLellan  should  perform  his  part  of  the  agreement  or  not, 
tho  conclusion  is  irresistible  that  they  only  intended  to  per- 
mit it  upon  tho  conditions  mentioned  in  the  iustrumeut 
itself.  That  would  be  the  only  advantiige  which  they  could 
possibly  derive  from  the  location  of  the  mill  upon  their 
premises,  and  it  is  not  reasonable  to  suppose  that  they  in- 
tended to  permit  tho  defendants  to  enjoy  the  premises  except 
upon  the  performance  of  their  ^mrt  of  the  contract. 

It  is  urged,  though,  by  the  defendants,  that  a  breach  of 
conditions  cannot  bo  taken  advantage  of  by  a  stranger.  But 
Burke  and  Hamilton  themselves  are  claiming  this  forfeiture, 
and  tho  fact  of  their  having  conveyed  a  certain  inter- 
[*55]  est  in  the  ^premises  to  strangers  who  are  joined  with 
them  as  plaintiffs,  surely  should  not  deprive  them  of 
the  right  of  taking  advantage  of  the  breach  of  conditions. 

But  this  rule  of  tho  common  law,  that  a  condition  cannot 
be  reserved  to  any  but  the  grantor  and  his  heirs,  I  think 
has  never  been  recognized  as  the  law  in  this  country,  and  it 
was  completely  overturned  in  England  by  the  statute  32, 
Henry  VIII,  C.  34,  which  permitted  grantees  of  reversions 
and  privies  in  estate  to  take  advantage  of  the  breach  of  con- 
dition (4  Kent's  Com.  126;  2  Cruise  Dig.,  p.  4,  Sec.  16); 
and  in  adopting  the  common  law  of  England  in  this  country, 
it  seems  to  be  the  established  doctrine  that  it  is  adopted  as 
amended  or  altered  by  English  statutes  in  force  at  tho  time 
of  the  emigration  of  our  colonial  ancestors.  •  (1  Kent,  473; 
Sackeil  v.  SacJceU,  8  Pick.  309;  Patterson  v.  Winn,  5  Pet.  233.) 
With  this  view  of  what  constitutes  the  common  law  of  this 
country,  I  am  of  opinion  that  the  grantees  of  Burke  and 
Hamilton  could  take  advantage  of  the  breach  of  condition 
by  the  defendants. 

For  theso  reasons  wo  think  the  judgment  below  should  be 
affirmed. 
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Beatty,  J.,  havlDg  been  engaged  as  counsel  below,  did 
not  participate  in  this  decision. 

By  the  Court,  Brosnan,  J.,  on  petition  for  reliearing: 

The  petition  for  reliearing  in  this  case  presents  a  point 
now  raised  for  the  first  time.  It  is  urged  that,  by  the  or- 
ganic act  of  the  Territory  of  Nevada,  all  judicial  power 
vas Tested  in  certain  courts  therein  designated;  that  the 
motion  for  new  trial  was  not  acted  upon  by  any  tribunal 
specified  in  the  act;  that  the  order  of  Mr.  Whitman,  the 
referee,  was  not  a  judicial  act,  and  as  this  court  can  only  ex- 
ercise judicial  power  of  an  appellate  character,  that  action 
i^  this  case  is  beyond  the  scope  of  its  power;  that  it  can- 
not entertain  appeals  from  the  decisions  of  j)rivate  indi- 
tidnals. 

We  recognize  the  principle  that  consent  of  parties  cannot 
confer  jurisdiction,  as  we  do  that  which  holds  that  a  person 
cannot  take  advantage  of  his  own  wrong. 

*rinal  judgment  was  entered  in  the  proper  district  [*56] 
conrt  on  the  report  of  the  referee,  Mr.  Taylor,  on  the 
9th  day  of  May,  1864. 

Bj  stipulation  of  parties  a  motion  for  new  trial  was  made 
l>y appellants  before  Mr.  TV.,  and  an  order  denying  the 
motion  was  entered  on  the  11th  day  of  July,  1864.  On  the 
foDowing  day  the  appellants  gave  notice  of  appeal  to  the 
supreme  court  of  the  territory,  and  filed  the  usual  bond. 
Thus  it  appears  that  at  the  time  of  the  organization  of  our 
State,  the  action  was  pending  in  the  court  of  which  this 
^^0^  is  successor;  and  by  the  provisions  of  the  Constitu- 
tion, that  appeal  was  transferred  to  this  court  upon  the 
tainsition  from  a  Territorial  to  a  State  government.  Vide 
Art.  XVn,  Sec.  4,  of  the  Constitution  of  Nevada.  We 
''link  this  point  has  no  merit. 

In  our  former  opinion  it  is  stated  that  in  adopting  the 
^namon  law  of  England  in  this  country,  it  seems  established 
doctrine,  that  it  wras  adopted  as  amended  or  altered  by 
^[iish  statutes  in  force  at  the  time  of  the  emigration  of 
®^  colonial  ancestors.     Counsel  thinks  this  is  erroneoxift, 
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and  asks  tbat  ifc  be  reconsidered.  We  have  done  so  care- 
fully, and  find  no  reason  for  a  change  of  opinion. 

Chancellor  Kent,  after  saying  that  the  common  law  of 
England,  so  far  as  it  is  applicable  to  our  situation  and  gov- 
ernment, has  been  adopted  as  an  entire  system  in  several 
of  the  old  States,  adds:  ''It  has  been  assumed  by  the  courts 
of  justice  or  declared  by  statute,  with  the  like  modifications, 
as  the  law  of  the  land  in  every  State.  It  is  also  the  estab- 
lished doctrine  that  English  statutes,  passed  before  the 
emigration  of  our  ancestors,  and  applicable  to  our  situation, 
and  in  amendment  of  the  law,  constitute  a  part  of  the  com- 
mon law  of  this  country."    (1  Kent's  Com.  473.) 

Judge  Story,  in  5  Pet.  241,  says:  ''Those  statutes  (Eng- 
lish) passed  before  the  emigration  of  our  ancestors,  being 
applicable  to  our  situation,  and  in  amendment  of  the  law, 
constitute  a  part  of  our  common  law." 

Bishop  says:  "A  large  proportion  of  the  older  English 
statutes  are  common  law  here,  as  by  and  by  will  be  ex- 
plained" (Bishop's  Cr.  Law,  Sec.  10),  and  further 
[*57]  adds  (Sec.  11),  "but  '^general  statutes,  amendatory, 
therefore,  of  the  common  law,  came,  and  they  con- 
stitute a  part  of  the  common  law." 

Sedgwick,  in  his  work  on  Common  Law,  after  a  full  re- 
view of  authorities,  writes:  "The  great  body  of  the  com- 
mon law  of  England,  and  of  the  statutes  of  that  country  as 
they  existed  in  1776,  are  then,  so  far  as  applicable  to  our 
condition,  the  basis  of  our  jurisprudence."  (Sedgw.  Stat. 
Law,  18.)  But  counsel  reply  that  this  doctrine  embraces 
only  the  original  States.  In  the  words  of  the  petition :  "The 
thirteen  original  States  of  the  Union  were  English  colonies, 
peopled  by  Englishmen,  and  consequently  come  within  the 
rule  embraced  by  the  court."  The  authorities  recognize  no 
such  limitation,  and  upon  principle  there  ought  to  be  none. 
When  the  common  law  of  England,  consisting  in  part  of 
statutes,  as  we  have  shown,  has  been  adopted  in  the  United 
States,  why  may  not  Americans,  like  the  adventurous  emi- 
grants of  other  nationalities,  carry  with  them  the  common 
Jaw  of  their  country  into  the  Territories  acquired  since  the 
Mevolation  ? 
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And  T^heoever  that  law,  without  exceptioi^^  is  declared, 
as  it  has  been  here,  to  be  the  rule  of  decision,  why  shall  it 
not  prevail?  In  Norris  v.  Hari'is  (15  Cal.  258),  Chief  Jus- 
tice Field,  after  stating  that  the  common  law  of  England 
TTas  repeatedly  presumed  to  exist  in  the  original  States, 
and  iu  those  carved  out  of  them,  adds:  ''A  similar  pre- 
sumption must  prevail  as  to  the  existence  of  the  common 
law  in  ilioso  States  which  have  been  established  in  Terri- 
tories acquired  since  the  Eevolution,  where  such  Territory 
vasnot,  at  the  time  of  its  acquisition,  occupied  as  an  organ- 
ized and  civilized  community,  when  in  fact  the  population 
of  the  new  State  upon  the  establishment  of  government, 
^ras  formed  of  the  emigration  from  the  original  States.'* 
This  language  possesses  peculiar  force  in  this  State.  Again, 
counsel  say  that  the  statute  (32  Henry  VIII)  is  confined 
to  the  assignability  of  breaches  of  conditions  in  law,  as 
contradistinguished  from  conditions  in  deed.  We  have 
sought  in  vain  for  authorities  to  satisfy  ourselves  of  this 
distinction.  Certainly,  the  language  of  the  statute  does 
not  make  any.  It  is  most  general  and  comprehensive  in 
its  terms,  was  enacted  to  remove  restraint  of  feudal  law, 
&nd  should  not  in  this  age  be  circumscribed  in  its 
*operation.  It  has  been  acknowledged  and  pro-  [*58] 
nounced  to  be  a  wise  and  just  enactment.  It  reads : 
"All  persons  and  bodies  politic,  their  heirs,  successors  and 
^igns,  etc.,  and  also  all  other  persons  being  grantees  or 
^ignees  to  the  king,  or  to  any  other  person  or  persons, 
^dthe  heirs,  executors,  successors  and  assigns  of  every 
one  of  them,  shall  have  the  like  advantage  by  entry,  for 

non-payment  of  rent,  for  doing  waste,  or  any  forfeiture," 
etc. 

liord  Coke,  in  commenting  upon  this  statute,  states  his 
opinion  of  it  as  follows: 

First.  That  the  statute  is  general,  viz. :  That  the  grantee 
of  the  reversion  of  every  common  person,  as  well  as  of  the 
'^,  shall  take  advantage  of  conditions. 

^<HM)nd.  That  this  statute  extends  to  grants  made  by  the 
^^^^^^^^SBots  of  the  king,  although  the  king  only  be  named  in 
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Third.  That  where  the   statate   8i>eaks   of  grantees  a 
assignees  of  the  reversion,  an  assignee  of  a  part  of  the 
tate  of  the  reversion  maj  take  advantage  of  the  conditio 
(Vid.  1  Cruise,  title  13,  c!i.  2,  sees.  5-3,  55.) 

Chancellor  Kent  savs  in  relation  to  it:  "The  statute  1 
been  fonnally  re-enacted  in  some  of  the  United  States;  t 
though  the  statute  was  made  for  the  special  purpose  of 
lieving  the  king  and  his  grantees,  etc.,  jet  the  provisiou 
so  reasonable  and  just  that  it  has  doubtless  been  genera 
assumed  and  adopted  as  part  of  our  American  law." 
Kent,  127.) 

It  is,  however,  claimed,  that  notwithstanding  a  breach 
condition,  the  estate  can  only  bo  defeated  by  entry.     T 
is  stereotyped  through  the  books  but  often  misapplied, 
entry  was  not  necessary  upon  a  breach,  except  where 
condition  was  annexed  to  a  freehold  estate.     In  such  c 
there  must  be  an  entry  or  claim,  for  the  purpose  of  del 
mining  the  estate.     But  upon  a  breach  of  condition  anne: 
to  an  estate  for  years,  the  estate  i}>so  facto  ceased  the 
stant  the  condition  was  broken.     (4  Kent,  133;  1  Cru: 
tit.  13,  ch.   2,  sees.   42-45.)     The  estate  claimed   in   1 
case  was  of  a  lower  grade  than  an  estate  of  freehold.     '! 
reason  why  an  entry  was  requisite  is,  that  as  seizin  pas 
by  livery,  the  estate  could  revert  only  by  an  act 
[*59]  equal  notoriety.     The  reason  of  the  *mle  does 
exist  with  us;  and  the  reason  ceasing,  the  rule  it 
ceases.     Cessaute  ralione^  cessaf,  ipsa  lex. 

But  the  members  of  the  profession  understand  that 
refinements  and  subtleties  that  marred  and  disfigured 
law  relating  to  real  estate  in  England,  have  been  dispel 
by  the  experience  and  enlightenment  of  our  day.  At  m< 
only  a  demand  of  possession  before  suit  is  necessary  v 
us.  That  is  the  equivalent  of  an  entry,  and  it  was  seas 
ably  made  in  this  instance. 

Our  attention  has  been  particularly  directed  to  a  cas< 

12  Barb.  144,  which  is  claimed  to  be  an. authority  v 

much  in  favor  of  the  appellants.     The  facts  in  that  are  v 

dissimilar  to  the  facts  in  this  case.     In  that,  the  plaii 

executed  and  delivered  a  deed  of  a  strip  of  land  in 
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simple  to  a  railroad  company,  conditioned  that  defendants 
should  make  and  maintain  fences,  and  comjilete  the  railroad 
hy  the  first  of  January,  1843,  in  failure  of  which  the  deed 
sbould  be  void.     The  defendants  did  not  finish  the  road 
until  September,  1844.     The  plaintiff  took  no  steps  to  enter 
for  the  breach  of  condition,  nor  did  he  assert  his  right  to 
the  possession  in  any  manner,  nor  give  any  notice  to  the 
defendants  until  September,  1846  (nearly  four  years  after 
the  forfeiture),  at  which  time  he  gave  notice  to  quit.     Suit 
'Was  commenced  in  October,  1846.     After  the  forfeiture, 
and  a  year  before  suit  was  brought,  the  plaintiff  notified 
tte  defendant  to  put  up  the  fences  along  the  roadsides, 
^Mcb  they  did.     He  also  used  the  road  himself  and  rode 
m  the  cars  long  after  the  forfeiture,  and  without  complaint 
or  iutimation  of  the  breach  of  covenant  to  defendants,  ex- 
cept as  above  stated. 

The  road  cost  twenty  thousand  dollars  per  mile  in  its 
construction,  and  would  be  useless  if  the  plaintiff  should 
succeed  in  his  suit,  which  was  ejectment.  It  was  held  that 
l»o  waived  forfeiture,  and  could  not  recover  the  land;  very 
Properly,  we  think.  In  that  case,  so  conclusive  was  the 
<^vidence  of  a  waiver  of  the  forfeiture,  that  any  court  must 
^iflk  very  hard  not  see  it. 

The  court  use  this  language:  "No  stronger  evidence 
^ould  be  exhibited — short  of  the  execution  and  delivery  of 
a  new  deed — of  a  design  to  waive  a  forfeiture,  and  confirm 
the  grant,  than  the  facts  to  which  I  have  adverted." 

*Aside  from  any  other  consideration,  if  we  should  [*60] 
^^Uclude  that  there  had  been  a  waiver  of  the  forfeiture 
^  put  up  the  mill  within  the  prescribed  time,  there  was  still 
^l^e  continuing  condition  in  the  agreement  before  the  court, 
^^  keep  the  mine  free  from  water;  failing  to  do  which,  a 
"^each  of  the  condition  daily  recurred.  To  compare  the 
^^5ie  iu  Barber  with  the  one  before  the  court,  would  be  to 
^tifound  things. 

If  we  entertained  any  doubt,  however,  as  to  the  correct- 
1^^^  of  our  conclusion,  we  would  gladly  grant  a  rehearing 
^'^  llu«  case;  but  we  do  not. 

^eouclnsion:  The  petition  states  that  our  foi*mer  de 
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cision  ratbor  strains  a  point  to  establish  a  forfeiture.  T 
learned  counsel  who  prepared  it,  we  presume,  does  s 
expect  any  response  to  that  most  x^regnant  part  of  his  i 
gument. 

A  rehearing);  is  denied. 


HA.MILTON  ET  AL,,  Appellants,  v.  KNEELAND  etat 

Eespondents. 

[1  Nktada,  CO.] 

Wbit  of  Ebbor,  whkk  Gbamtkd. — Tiie  cases  enumerated  in  the  twenty-ill 
section  of  the  judiciary  act  of  Congress  are  the  only  ones  in  which  a  "W 
of  error  can  issue  to  the  supreme  court  of  the  United  States. 

Idem. — Although  it  is  not  indispensable  that  the  record  should  show  by 
rect  nnd  positive  statement  that  some  of  the  questions  enumerated 
section  twenty-five  of  the  judiciary  act  were  passed  upon  by  the  St 
court  to  authorize  a  writ  of  error  to  the  supreme  court  of  the  Uni* 
States,  yet  it  must  appear  by  just  and  necessary  inference  that  some  c 
of  those  questions  were  made,  and  that  the  court  could  not  have  arri'' 
at  the  judgment  pronounced  by  it  without  passing  upon  one  or  more 
them. 

APPKAIi  TO  SUPBEME   CoUBT  OF  UNITED  StATES — ^AVhKN  CANNOT  DE  TaKIN 

The  right  of  appeal  must  be  governed  by  the  laws  in  force  at  the  ti 
the  appeal  is  taken.  A  case  commenced  in  the  territorial  courts  a 
appealed  to  the  supreme  court  of  the  Territory,  but  decided  by  the 
preme  court  of  the  State  of  Nevada,  cannot  be  taken  to  the  supr« 
court  of  the  United  States,  merely  because  the  organic  act  of  the  Tc 
tory  allowed  it  at  the  time  the  action  was  commenced.  Such  an 
choate  right  of  appeal  is  not  a  vested  right. 
Idem— Between  Citizens  op  Difflbknt  States. — The  fact  that  the  pai 
to  an  action  were  citizens  of  different  States  does  not  authorize  aa 
peal  to  the  supreme  court  of  the  United  States  after  decision  by 
sU2)reme  court  of  the  State. 

Application  for  writ  of  error. 

[*61]      *  By  the  Court,  Lewis,  C.  J. : 

At  the  present  term  of  this  court,  the  judgment  of  tl 
Territorial  district  court  for  the  county  of  Storey  havii 
been  affirmed  in  this  case,  the  defendants  now  make  an  a 
plication  to  me,  under  the  act  of  Congress  entitled  "J 
Act  io  establish  the  judicial  courts  of  the  United  Statef 
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for  a  writ  of  error  to  take  the  case  to  the  supreme  court  of 
the  United  States. 

Though  firmly  believing  at  the  time  the  application  was 
made  that  the  case  did  not  come  within  the  twenty-fifth  sec- 
tion of  that  act  of  Congress,  and  therefore  that  a  writ  of 
error  bhould  not  issue,  yet  the  value  of  the  property  in  dis- 
pntOj  and  a  desire  to  have  the  decision  of  this  court  reviewed, 
ii  it  were  possible,  have  induced  me  to  hear  counsel  on  be- 
half of  the  appellants,  and  to  give  the  question  the  most 
thorough  examination;  but  I  have  been  unable  to  find  any 
authority,  either  on  principle  or  precedent,  for  allowing  the 
^nt  in  this  case.     And  in  arriving  at  this  conclusion,   I 
have  not  ignored  the  general  rule  observed  in  applications 
of  this  kind — that  if  any  doubt  exists  as  to  the  right,  the 
'^nrifc  should  be  allowed. 

I  ihiuk  it  is  not  claimed  by  appellants  that  it  is  a  writ  of 
^ight,  and  should  issue  ex  dehito  JusiUice,  but  rather  that  it 
I'ests  in  the  discretion  of  the  judge  to  whom  the  application 
is  made. 

Though  the  entire  responsibility  of  passing  upon  this 
question,  so  far  as  the  application  in  this  court  is  concerned, 
^ests  solely  upon  me,  I  have  not  failed  to  avail  myself  of  the 
coQDsel  of  my  associate  who  was  engaged  with  me  in  the 
liearing  of  the  cause,  and  I  am  permitted  to  say  that  he 
folly  concurs  with  me  in  the  conclusions  to  which  I  have 
arrived. 

In  the  consideration  of  this  question  it  must  be  borne  in 
^ind  that  a  writ  of  error  could  only  be  allowed  in  this  case, 
^  at  all,  by  the  authority  of  the  twenty- fifth  section  of  the  act 
of  Congress  known  as  the  judiciary  act,  which  declares  **  that 
^  final  judgment  or  decree  in  any  suit  in  the  highest  court 
^f  law  or  equity  of  a  State  in  which  a  decision  in  the  suit 
^onld  be  had,  where  is  drawn  in  question  the  validity  of  a 
^I'eaty  or  statute  of,  or  an  authority  exercised  under 
^^y  State,  on  the  *ground  of  their  being  repugnant  to  [*62] 
^te  Constitution,  treaties  or  laws  of  the  United  States, 
^d  the  decision  is  in  favor  of  such  their  validity,  or  where 
^  drawn  in  question  the  construction  of  any  clause  of  the 
^^urtitution,  or  of  a  treaty,  or  statute  of,  or  commisaioix 
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held  under  the  United  States,  and  the  decision  is  agaios 
the  title,  right,  privilege  or  exemption  specially  set  up  o: 
claimed  by  either  party  under  such  clause  of  the  said  Con 
stitution,  treaty,  statute,  or  commission,  may  be  re-examinw 
and  reversed  or  aflSrmed,  in  the  supreme  court  of  the  Unitd 
States  upon  a  writ  of  error,  the  citation  being  signed  by  th 
chief  justice,  or  judge,  or  chancellor  of  the  court  renderin: 
or  passing  the  judgment  or  decree  complained  of,  or  by 
justice  of  the  supreme  court  of  the  United  States,  in  th 
same  manner  and  under  the  same  regulations,  and  the  \7ri 
shall  have  the  same  eflect  as  if  the  judgment  or  decree  con 
plained  of  had  been  rendered  or  passed  in  a  circuit  cour 
and  the  proceeding  upon  the  reversal  shall  also  be  the  sam< 
except  that  the  supremo  court,  instead  of  remanding  tl 
cause  for  a  final  decree  as  before  provided,  may,  if  tl 
cause  shall  have  been  once  remanded  before,  proceed  to 
final  decision  of  the  same  and  award  execution.  But  no  oth* 
error  shall  be  assigned  or  regarded  as  the  ground  of  revera 
in  any  such  case  as  aforesaid  than  such  as  appears  on  tl 
face  of  the  record,  and  immediately  respects  the  befor 
mentioned  questions  of  validity  or  construction  of  t 
said  constitution,  treaties,  commissions,  or  authorities 
disputo." 

The  cases  enumerated  in  this  section  are  the  only  ones 
which  the  supreme  court  of  the  United  States  has  a 
revisory  power  over  the  decisions  of  the  highest  court  o: 
State.  The  decision  in  this  case  being  the  judgment  oi 
State  court,  it  must  be  shown  that  some  one  of  the  questio: 
enumerated  in  this  section  was  passed  upon  by  it,  to  ai 
thorize  the  issuance  of  the  writ  of  error  applied  for  by  tl 
appellants.  It  has  been  held  that  it  is  not  indispensable  ihi 
that  fact  should  appear  upon  the  record  in  iotidaa  verbis^  c 
by  direct  and  j^ositive  statement,  but  if  it  does  not,  it  mui 
appear  clear  from  the  facts  stated,  by  just  and  necessai 
inference,  that  the  question  was  made,  and  that  the  coui 

below  must,  in  order  to  have  arrived  at  the  judgmei 
[*63]  pronounced  by  it,  have  *come  to  the  very  decisio 

of  that  question  as  indispensable  to  that  judgmen' 
(Croivdl  y.  liandall,  10  Pet.  368;  Armstrong  v.  Treaa.  c 
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Alhens  CourUy,  16  Pet.  281 ;  ScUleiiee  v.  MaUliewaon^  2  Pet. 

380.) 

Does  this  case,  then,  come  within  this  rule  so  frequently 
announced  by  the  supremo  court  of  the  United  States?    I 
tliink  not.     It  nowhere  appears  in  the  record  by  direct  and 
positive  statement,  or  inferentially,  as  indispensable  to  the 
jndgment  pronounced  by  it,  that  any  of  the  questions  enum- 
erated in  section  twenty-five  of  the  judiciary  act  were  passed 
^pon  or  indeed  even  raised  in  the  case.     If,  as  a  matter  of 
^^t,  any  of  these  questions  were  involved  in  the  judgment 
^but  the  record  did  not  show  that  fact  as  required  by  the 
i*ole— it  would  avail  the  appellants  nothing.    There  must 
^ot  only  be  the  decision  of  some  one  of  these  questions,  but 
^t  most  also  appear  by  the  record  to  have  been  raised  and 
passed  upon  by  the  State  court.     Quod  non  apparel  non  est. 
To  sustain  this  application,  it  is  claimed  on  behalf  of  the 
appellants  that  the  decision  of  this  court  involved  a  right 
claimed  by  them  under  the  organic  act  of  the  Territory  of 
•Nevada;  that  that  act  having  vested  all  judicial  power  in  a 
*  *  supreme  court,  district  courts,  probate  courts  and  justices 
^^f  the  peace,"  it  was  their  right  to  have  their  motion  for  a 
"^^ew  trial  heard  and  determined  by  the  court;  and  that  the 
decision  of  the  referee,  overruling  the  motion,  was  nothing 
^ore  than  the  act  of  a  private  individual,  and  of  no  force  or 
effect;  that  in  sustaining  the  appeal  and  affirming  the  judg- 
ment of  the  court  below,  this  court  conferred  judicial  power 
^pou  the  referee,  and  deprived  the  appellants  of  the  right 
^t  having  their  motion  for  new  trial  heard  and  determined 
^y  the  district  court.     And  thus  it  is  claimed  the  record 
^uows  that  the  decision  of  this  court  involved  the  construc- 
tion of  an  act  of  Congress,  and  deprived  appellants  of  a 
^iglit  ckimed  under  it.     The  facts,  as  they  appear  of  record, 
-■^  tliink  warrant  no  such  conclusion. 

It  appears  that  on  the  2d  day  of  April,  a.d.  1864,  this 

^^^nse  was  referred,  by  order  of  the  district  court  of  Storey 

bounty,  to  a  referee  to  report  the  facts  and  a  judgment. 

"^ter  a  full  hearing  before  the  referee,  he,  on  the  9th 

^J  of  *May  following,  reported  his  findings  of  fact  [*6i] 

'^  a  jodgment  in  favor  ol  the  piaintifis,  which  re- 


54  Haxiltox  r.  Eneelikd.  [Sup.  Ct.         ^ 


Opinion  of  the  Conrt — Levis,  C.  J. 


port  was  on  Uie  samo  day  oonfirroed  by  iho  district  conrt, 
and  a  judgment  entered  in  accordance  with  the  report  of  tlio 
referee.  On  the  29th  day  of  June,  a.d.  1864,  by  the  con- 
sent of  counsel,  the  motion  for  a  uew  trial,  which  was  made 

m 

by  defendants,  was  also  referred  to  a  referee,  who,  on  fli€         j 
11th  day  of  July,  overruled  tho  motion,  and  the  foUowiug  j 

day  an  appeal  is  taken  to  tho  supreme  court  of  the  Tenr  i- 
tory  of  Nevada,  the  notice  of  w  hich  states  that  the  app(^  ^ 
is  taken  "from  the  jadgmcut  made  and  entered  by  tL-*® 
above-entitled  district  court  on  the  9th  day  of  May,  1&>  -^» 
in  favor  of  the  plaintiffs  and  against  the  defeudants;  au^^"^ 
also  from  tho  onler  of  said  court  made  in  said  cause  on  t^^^® 
11th  day  of  July,  1864,  denying  the  motion  of  defendan— ^^ 
for  a  now  trial  of  said  cuuse.'^ 

From  this  notice  of  appeal  it  would  appear  that  the  m  -^^ 
tion  for  new  trial  was  actually  made  by  defendants  befo-^^'"® 
the  district  court,  and  it  is  from  the  action  of  that  coii^^" 
overruling  tho  motion,  and  tho  final  judgmeut  rendered  W  vj 
it,  that  they  appeal,  and  not  from  any  proceeding  of  a 
referee. 

How,  then,  does  tho  decision  of  this  conrt  deprive  th^^m 
of  the  right  which  they  claim,  of  having  their  motion  fo  :»'« 
new  trial  determined  by  a  j^roper  tribuual?    If  this  noti^?^ 
of  appeal  is  to  have  any  weight,  the  referee  is  entirely  out;  o^ 
tho  case,  and  I  am  unable  to  see  how  the  affirmance  of  thr  ^ 
judgmeut  of  the  disti'ict  court  involved  the  decision  ihm^^ 
tho  referee  had  tho  power  to  hear  the  motion  for  new  tria^^^* 
or  that  an  appeal  would  lie  from  his  proceedings.     To  d^  -*^ 
so  the  court  would  have  to  decide  a  point  not  presented  b]fS-^' 
the  record,  and  entirely  unnecessary  for  it  to  decide  in  td-^^ 
firming  the  judgment  below.     But  if  it  be  admitted  that  th^  ^^^ 
appeal  in  fact  is  from  the  judgmeut  of  the  court  and  fronc:^^^^ 
an  order  of  the  referee  overruling  the  motion  for  new  trial  ^ 
the  appellants  will  occui)y  no  better  position  upon  this  ap-      _ 
plication,  because  even  then  the  case  would  not  come  within  -^^ 
the  rule  laid  down  in  the  case  of  Croivtil  \.  Randall^  an<^  ^ 
tho  other  authorities  edited  above.     The  record  'would  no(P"    ^' 
oven  by  implication,   show  that  the  point  suggested  b  **  '^^' 
ihum,  or  any  of  tho  questions  enumeictViWl  iu  the  twenty 
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h  section  of  the  judiciary  act,  was  involved  iu  the 
ecision  of  the  court.     Indeed,  the  most  favorable  [*65] 
asfcmction  which  can  be  put  upon  it,  is  that  the 
pellants  waived  their  motion  for  new  trial,  and  appealed 
nply  from  the  judgment  of  this  court.     This  may  be  done, 
dif  an  appeal  be  taken  from  the  final  judgment  before 
3  determination  of  the  motion  for  new  trial,  and  the  ap- 
al  is  pressed  in  the  appellate  tribunal  before  any  move  is 
de  to  have  it  disposed  of,  the  only  legitimate  conclusion 
ich  could  be  drawn  from  such  conduct  would  be  that  the 
^tion  had  been  waived.     The  appellants  had  a  right  to 
peal  from  the  judgment  of  the  court  below,  even  during 
3  pendency  of  the  motion;  and  if  their  position  be  correct, 
3y  did  so,  and  the  case  came  properly  before  this  court, 
that  be  done,  the  respondents  have  no  cause  of  complaint, 
is  the  appellants*  rights  alone  which  are  affected  by  it; 
id  there  being  an  appeal  from  a  final  judgment,  I  see  no 
ason  why  the  appellate  tribunal  should  not  pass  upon  it. 
If  an  appellant  wishes  to  rely  upon  an  appeal  from  a  final 
dgment  of  an  inferior  court,  and  to  waive  the  rights  which 
motion  for  new  trial  would  give  him,  I  know  of  no  reason 
ty  he  should  not  be  permitted  to  do  so.     And  this  is  the 
>aition  which  the  appellants  occupy  before  us,  if  it  be  cor- 
•ct  that  the  motion  for  a  new  trial  has  not  been  deter- 
ined,  or  that  the  order  of  the  referee  was  merely  the  act 
a  private  individual.     No  appeal  could  be  taken  from 
oh  order;  consequently  this  must  be  taken  to  be  an  ap- 
al  simply  from  the  judgment  rendered  by  the  district 
urt.     We  could  not  review  the  order  of  the  referee  in  this 
se,  but  we  could  inquire  as  to  whether  the  judgment  of  the 
strict  court  was  sustained  by  the  findings  of  fact  reported; 
BO,  it  was  the  duty  of  this  court  to  affiim  it.    If  there  was 
3  final  judgment,  and  the  appeal  was  from  an  order  of  a 
iferee  overruling  a  motion  for  a  new  trial,  the  question 
ould  assume  a  very  different  aspect.     In  that  case  the  ap- 
ellate tribunal  in  sustaining  such  order,  would  necessarily 
^ve  to  decide  that  the  referee  had  the  power  to  make  it. 
^no  such  necessity  exists  in  this  case,  as  there  is  no  ap- 
■0%!  from  any  o^deir  ol  a  releree,  or  if  it  be  admitted  l\iat 
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affecting  tbeir  rights,  it  was  of  that  contingent,  uncertain 
and  shadowy  nature,   that  it  could  scarcely  be  called  a 
vested  right.     But  admitting  this   vested  right  to  exist, 
^hat  was  it?     Simply  the  right  to  appeal  from  the  final  de- 
cision of  the  supreme  court  of  the  Tcrrilorf/,  and  not 
from  *the  final  decision  of  the  supreme  court  of  the  [*67] 
State.    The  organic  act  from  which   the  right  is 
claimed,  provides  that  **  writs  of  error  and  appeals  from  the 
final  decision  of  said  (Territorial)  supreme  court  shall  be 
allowed,  and  may  be  taken  to  the  supreme  court  of  the 
United  States,"  but  there  is  no  final  decision  of  the  supreme 
court  of  the  Territory  in  this  case;  ergo,  no  writ  of  error 
should  issue,  and  no  appeal  can  be  taken.     Again,  the  pro- 
^isonof  our  State  Constitution  which  declares,  "that  all 
I'igbts,  actions,   prosecutions,    judgments,    claims,"  etc., 
**  shall  continue  as  if  no  change  had  taken  place,"  cannot 
possibly  help  this  application.     If  the  appellant,  have  the 
I'igbt  to  claim  the  issuance  of  this  writ,  it  must  be  inde- 
I>«n(lent  of  our  State  Constitution.     The  supreme  court  of 
tlie  United  States  would  scarcely  respect  the  jurisdiction 
conferred  upon  it  by  the  fundamental  law  of  the  State  of 
Nevada. 

As  the  \mt  of  error  in  this  case  would  be  issued  from  a 

State  court,  the  supreme  court  of  the  United  States  would 

^ot  look  to  the  Constitution  of  this  State  to  ascertain  if  the 

^ghts  of  the  appellants  were  preserved  by  it,  but  would 

^niy  inquire  if  the  case  came  within  the  twenty-fifth  section 

^^  the  judiciary  act.     That  section  specifies  all  the  cases  in 

^^ch  the  decision  of  the  highest  court  of  a  State  can  be 

?^-examined  by  the  supreme  court  of  the  United  States,  and 

^  this  case  does  not  come  within  it,  vested  rights  and  State 

^t:>nstitution8  would  not  be  looked  to  for  the  power  to  as- 

^^me  jurisdiction  of  it.     The  fact  of  a  case  having  been 

^^nunenced  in  the  Territorial  court,  does  not  bring  it  within 

^liat  section. 

One  further  point  made  on  this  application  remains  to  be 

disposed  of,  which  is,  that  the  parties  to  the  action  are 

citizens  of  different  States.    While  this  fact,  which  here 

i^lidre  appears  upon  the  record,  would  be  sufficient  to 
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give  tho  Federal  courts  jurisdiction  in  the  first  instance^ 
am  unable  to  see  how  it  can  bo  taken  advantage  of  aft 
final  judgment  on  an  application  of  this  kind.  It  is  not  o: 
of  the  cases  specified  in  tho  section  quoted  above,  in  whi< 
a  writ  of  error  may  bo  issued,  and  tho  appellate  power 
the  supremo  court  of  tho  United  States  in  this  respect 
strictly  limited  to  tho  cases  given  in  that  section.  F* 
these  reasons  I  have  deemed  it  my  duty  to  deny  this  a-j 
plication. 


SAMUEL  SANKET,  Eespoxdent,  v.  J.  W.  NOTES  et 

Appellants. 

[1  Nevada,  Cb.] 

Plradinos—Whbn  Hkplication  mat  bk  Disbkoabded. — Where  a  compla^ 
iu  ejectmeut  charges  the  defeudauts  with  being  in  possesBion  of  cert^ 
prcmiacs,  and  tho  answer  admits  the  allegation,  a  replication  repngn^ 
to  that  allegation,  and  denying  that  tho  defendants  are  in  possessitf 
does  not  entitle  defendants  to  jadgment  on  the  pleadings.  The  repll 
tiou  may  bo  disregarded. 

Possession  of  Publio  Land.  —What  acts  are  siifficient  to  constitate  8ac3 
possession  of  publio  land  as  will  maintain  ejectment,  mnst,  in  a  gC 
measnro,  depend  ni>on  the  character  of  the  land,  the  looality,  and  "^ 
object  for  which  it  is  taken  up. 

>  Kind  of  PussKbsioN  Neokssaby  to  Maintain  Ejectxent. — Possessioxz 
prima  facie  evidence  of  title  and  Kufficieut  to  mainiaiu  ejectment,  t 
when  posKCKsion  alone  is  relied  on,  it  mnst  bo  an  actual  bona  fide  occ 
pation.  The  mere  staking  off  of  land  without  occupation  or  other  ac 
of  ownenhip  would  not  constitute  such  a  possession  as  would  maint&: 
ejectment. 

Appeal  from  the  District  Court  of  the  First  Judicial  Die 
trict  of  the  Territory  of  Nevada,  Storey  County,  Hon.  J 
W.  North  presiding. 

The  facts  appear  in  the  opiuion  of  the  court. 

A.  B.  EllioU,  for  AppeHants. 

[*69]      *By  the  Court,  Lewis,  C.  J. : 

Two  questions  are  presented  for  our  consideration  in  th 
case. 
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First.  Are  the  defendants  entitled  to  judgment  upon  the 
pleadings?    and 

Second.  Are  the  findings  of  fact  reported  by  the  referee 
siifficient  to  warrant  a  judgment  in  favor  of  the  plaintiff? 

There  having  been  no  settled  statement  or  motion 
*ior  new  trial,  we  cannot  pass  upon  the  sufficiency  of  [*70] 
tlie  evidence  to  warrant  the  findings;  neither  can  we 
iDqnire  into  any  errors  of  law  which  may  have  been  com- 
initted  at  the  trial. 

The  complaint  contains  the  usual  allegations  in  ejectment 
^f  ownership  and  right  of  possession  in  plaintiff,  and  ouster 
^y  the  defendants.  The  answer  denies  the  ownership  of 
plaintiff  and  the  ouster;  but  alleges  that  the  defendants  are 
Uie  owners  of  the  premises  in  dispute,  and  as  such  are  in 
possession,  and  are  entitled  to  the  possession  thereof. 

Here  a  direct  issue  is  raised  upon  the  right  of  possession 
of  the  premises  in  dispute,  iind  no  such  new  matter  is  set 
^p  in  the  answer  as  would  make  a  replication  necessary, 
^nt  the  plaintiff,  perhaps  thinking  it  necessary  to  controvert 
^ireiy  affirmative  allegation  on  the  part  of  the  defendants, 
files  a  replication,  in  which  he  denies  that  the  defendants 
^re  in  possession  of  the  premises,  thus,  in  fact,  denying 
^^ne  of  the  allegations  of  his  own  complaint.  This  may 
plftce  the  plaintiff  in  a  novel  position  upon  the  record,  but 
I<Io  not  think  it  destroys  the  issue  raised  by  the  complaint 
^d  answer,  so  as  to  entitle  the  defendants  to  judgment 
^pon  the  pleadings.  The  issue  was  completely  made  up  in 
tile  complaint  and  answer,  and  the  replication  was  frivolous, 
^^d  might  have  been  stricken  out  on  motion.  The  defend- 
*tits  admit  that  they  are  in  possession  of,  and  claim  title  to, 
^he  premises;  had  they  not  done  this  the  replication  would 
**aTebeen  fatal  to  the  plaintiff's  recovery;  but  to  hold  so 
**^re  would  be  to  disregard  the  complaint  and  the  sworn 
■^iiswer  of  the  defendants.  As  the  replication  was  uncalled 
*ot  by  the  answer  and  frivolous,  I  think  it  should  be  treated 
^*  ^f  it  were  not  in  the  case. 

"Oiis  brings  us  to  the  second  point,  which  involves  the 
^^ritsof  the  case;  that  is,  are  the  findings  of  fact  by  the 
*'«iferee  hu&eient  to  warrant  the  judgment    in  favor    ol 
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plaintiff?    I  am  of  opinion  that  they  are.   The  facts  report< 
by  Lim  are  as  follows: 

First.  In  tbe  month  of  July,  1861,  these  defendants, 
wit,  John  B.  Hickey,  Eichard  A.  James,  andC.  S.  Babbil 
staked  off  a  piece  of  ground,  which  included  within  i 

limits  about  one-half  of  the  land  now  in  dispute. 
[*71]      *The  boundary  of  the  claim  was  distinctly  mark< 
by  short  posts.     But  within  a  month  or  less  aft 
these  posts  were  set,  those  on  the  southwest  end  and  sid 
were  taken  up  and  carried  away. 

In  June,  18G2,  the  same  parties  made  out  a  written  n 
tice  setting  forth  the  facts  that  they  had  staked  off  this  pie< 
of  ground  the  previous  year,  and  that  they  claimed  the  sam 
and  had  this  notice  recorded. 

Second.  In  June,  1863,  plaintiff  caused  a  survey  to  1 
made  of  the  ground  now  claimed  by  him.  Immediate 
thereafter  he  commenced  clearing  the  same;  cleared  off  o 
or  two  acres  of  the  same  on  the  west  side  of  the  pie 
claimed;  ho  fenced  the  piece  on  the  south  and  east  sicl 
with  a  substantial  fence,  and  had  grubbed  out  the  grou: 
for  the  other  two  strings  of  fence  preparatory  to  fencing  tl 
entire  lot. 

Third.  Whilst  the  plaintiff  was  fencing  the  ground  in  dii 
pute,  with  a  bona  fide  intention  of  occupying  and  using  th 
same,  he  was  driven  from  the  premises  by  the  threats  an 
violence  of  one  Mcintosh,  who  was  at  the  time  in  the  en 
ploy  of  defendants  Hickey,  Roads  and  James,  building 
fence  or  setting  jjosts  for  them;  Roads  was  also  present,  gi^ 
ing  countenance  and  aid  to  those  threatening  demonstrs 
tions  of  Mcintosh. 

The  only  act  which  appears  to  have  been  done  by  the  d 
fendants  to  indicate  their  intention  to  claim  the  premise 
was  to  stiike  off  the  same  in  July,  1861,  and  the  recordir 
of  a  notice  in  1862.  Nothing  else  appears  to  have  bee 
done  by  them  up  to  the  time  the  plaintiff  claimed  and  wei 
into  possession  of  the  premises,  and  the  referee  finds  Wxt 
the  posts  which  the  defendants  placed  around  the  claim  i 
1861,  were  removed  from  two  sides  thereof  in  less  than 
month  afterwards. 
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What  acts  are  sufficient  to  constitute  siich  a  possession  of 
public  land  as  will  maintain  ejectment,  has  long  been  a 
^exed  question  in  the  courts  of  California,  and  our  own 
courts  have  found  it  impossible  to  announce  any  general 
roles  that  would  meet  the  varying  circumstances  of  every 
case.   Bat  it  seems  to  be  generally  agreed  that  these  acts 
ninst  in  a  great  measure  depend  upon  the  character  of  the 
land,  the  locality,  and  the  object  for  which  it  is  taken  up. 
"iile arable  or  meadow  land  should  be  inclosed  with 
*  Substantial  fence,  cultivated  and  ^improved,  land  [*72] 
^iich  is  only  valuable  for  the  timber  upon  it  might 
^^  held  by  a  much  less  substantial  inclosure,  and  cultiva- 
tion or  improvement  would  not  be  necessary.     But  one 
^ting  I  think  should  be  observed  in  every  case;  that  is, 
possession,  when  solely  relied  on,  should  heajiedispossessio, 
*^  actual  occupation,  a  subjection  to  the  will  and  control.  In 
tiiis  conntry,  where  no  higher  title  to  land  exists  than  that 
^liich  the  law  presumes  from  possession,  and  where  all  per- 
sons are  permitted  to  locate  upon  any  public  land  not  pre- 
"^iously  occupied  or  appropriated,  justice  to  the  community 
Requires  that  that  possession  should  be  open,  notorious  and 
<^ontinuous,  and  that  it  should  be  a  pedis  possessio. 

In  the  case  of  Plume  v.  Seward  (4  Cal.  95),  Chief  Justice 

Murray  uses  the  following  language:  '*  At  the  last  term  of 

**ii8  court  we  decided  possession  was  pinma  facie  evidence 

^^  title,  and  sufficient  to  maintain  ejectment.     What  acts  of 

P^ership  were  necessary  to  constitute  possession  was  not 

^^Volved  in  that  decision.     From  a  careful  examination  of 

^*^e  authorities,  I  am  satisfied  there  must  be  an  actual  hma 

J^<ie  occupation;  a  possessio  pedis;  a  subjection  to  the  will  and 

Control  as  contradistinguished  from  the  mere  assertion  of 

^tle  and  the  exercise  of  casual  acts  of  ownership,  such  as 

^^cording  deeds,  paying  taxes,"  etc. 

The  mere  staking  off  of  land,  without  occupation  or  other 
^ctsof  ownership,  would  not  constitute  such  a  possession  as 
'^^cnld  maintain  ejectment,  unless  those  acts  were  closely 
'oBowed  up  by  other  and  continuous  acts  of  ownership.  In 
^i^k  case,  the  defendants  are  attempting  to  hold  upon  the 
>3aere  act  of  placing  posts  around  the  land  in  July,  1861, 
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and  the  recording  of  a  notice  of  their  claim  in  Jane,  1861 
To  hold  that  these  acts  would  be  sufficient  to  enable  thed^ 
fendants  to  hold  the  premises  against  the  plaintiff,  who  sul 
sequently  located,  improved,  and  occupied  them,  would  1 
against  authority  and  the  best  interests  of  the  community. 
The  judgment  below  must  be  affirmed. 

Beattt,  J.,  did  not  participate  in  this  decision. 


CHOATE  &  BROWN,  Appellants,  v.  THE  BULLIC 
MINING  COMPANY,  Respondent. 

[1  Nkvada.  73.] 

>  CoKTiNUANCB  WITHIN  DiscBKTioN  OF  CoiTBT. — A  ZDotion  foi  a  continD  n 
is  always  addressed  to  the  sound  discretion  of  the  court,  and  shoQlcl 
be  interfered  with  except  where  there  has  been  a  manifest  abuse  of  i 
discretion. 

Appeal  from  the  District  Court  of  the  First  Judic 
District  of  the  Territory  of  Nevada,  Hon.  J.  W.  Nob 
presiding. 

The  affidavit  on  motion  for  continuance  in  this  case  sho'^ 
that  affiant  is  the  superintendent  of  the  Bullion  Minii 
Company,  the  defendant;  that  defendant  could  not  safe 
proceed  to  trial  during  that  term  of  the  court  because  of  tl 
absence  of  one  M.  E.  Letts,  a  material  witness  on  the  pa 
of  defendant;  that  Letts  left  the  Territory  of  Nevada  fortl 
State  of  California  in  the  month  of  November,  1862,  and  le 
said  State  in  March,  A.  D.  1863;  that  immediately  after  arri 
ing  in  said  State  he,  the  said  Letts,  in  company  with  other 
started  to  Lower  California  on  a  prospecting  tour,  and  \\i 
been  i:bsent  ever  since;  that  immediately  after  this  suitw 
commenced  the  affiant  wrote  to  different  places  in  order 
ascertain  his  whereabouts  so  that  his  deposition  might  1 
taken,  but  that  all  his  efforts  to  ascertain  his  whereaboa 
had  failed;  that  said  Letts  was  intending  to  return  to  Virgin 
City,  and  affiant  believed  that  he  would  so  return  before  t 
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next  term  of  the  court;  that  aflSant  bad  written  to  eveiy  place 
vWesaid  Letts  might  be  expected  to  get  his  letters,  yet  that 
lie  had  received  no  answer;  that  Letts's  business  is  such  that 
affiant  knew  he  would  return  before  many  months. 

The  affidavit  also  stated  the  facts  which  defendant  ex- 
pected to  prove  by  said  witness;  that  affiant  knew  of  no 
.one  else  by  whom  the  same  facts  could  be  proved,  and  that 
his  testimony  could  be  obtained  by  the  next  term  of  the 
court. 

*Robinson  <&  Foster,  for  Appellant.  [*74] 

J-  ii.  McConneU,  for  Bespondents. 

By  the  Court,  Lewis,  C.  J. : 

At  the  trial  of  this  cause  before  the  referee,  the  defendant 
^oved  for  a  continuance,  on  the  ground  of  the  absence  of 
*  material  witness. 

The  referee  refused  to  grant  the  continuance,  defendant 
^cepted,  and  this  is  one  of  the  grounds  relied  on  for  a 
^^versal  of  the  judgment  which  was  in  favor  of  the  plaintiffs. 

A  motion  for  a  continuance  is  always  addressed  to  the 
^nnd  discretion  of  the  court,  and  should  not  be  interfered 
"^ith  except  where  there  has  been  a  manifest  abuse  of  that 
discretion.  In  this  case  we  think  the  affidavit  upon  which 
the  continuance  was  claimed  meets  all  the  requirements  of 
tbe  statute,  and  the  continuance  should  have  been  granted. 

Other  grounds  for  a  reversal  of  the  judgment  are  relied 
%)n  by  the  appellants,  but  as  this  is  sufficient  to  authorize 
^e  reversal  of  the  judgment,  it  is  unnecessary  to  pass  \ipon 
them. 

Judgment  reversed  and  a  new  trial  ordered. 
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GEORGE  S.  SAWYER,  Appft.t.^nt,  r.  THOMAS  E. 

HATDOX.  Respoxdext. 

[1  Xetada.  7j.] 

1  Electioxs,  when  tlELD. — L'n«lerour  form  of  goremnient  there  is  no  inhcren 
right  in  the  i>eoi>le  to  hoM  an  eWtion  to  fill  any  office.    An  electioK 
can  only  be  held  by  virtue  of  some  constitutional  provision  or  legn 
enactmt-nt,   eitht-r  expressly  or  by  direct  implication  authorizing  tba 
particulur  cUction. 

Idem — VArANCiKs  ix  OmcE. — A  law  jinthorizing  the  electors  of  a  coaD*< 
bienuiiilly  to  elect  a  jierson  to  fill  a  certain  office,  does  not,  even  by  ii- 
plication,  authorize  them  at  an  intermeiliate  election  to  choose  a  pers^ 
to  fill  out  an  unexpired  term  of  the  same  office ;  especially  is  this 
where  there  has  l>ei>n  an  api)cintment  made  to  fill  the  vacancy  by  le^ 
authority,  iind  there  in  no  l.i\r  limiting  this  appointment  to  a  perL « 
short  of  the  expiration  of  the  unexpired  term. 

Appeal  from  the  District  Court  of  the  Second  Judici 
District  of  the  Territory  of  Nevada,  Hou.  Geobge  TuiCi'i 
presiding. 

The  facts  of  the  case  are  stated  in  the  opinion  of  "ti 
court 

Clayton  ami  Atwatei*  &  Flmnfreau,  for  Appellant. 

lliomas  E.  Haydon,  in  person,  for  Respondent. 

[*76]       *By  the  Court,  Be.^tty,  J. : 

This  case  came  before  the  district  court  of  Ormsby  count, 
as  an  agreed  case,  under  the  following  circumstances: 

At  the  September  election,  18G3,  Samuel  D.  King,  Esq. 
was  elected  prosecuting  attorney  for  Oimsby  county,  an< 
held  the  office  until  the  3d  day  of  October,  1863,  when  h 
resigned,  and  T.  D.  Edwards,  Esq.,  was  appointed  by  th 
board  of  county  commissioners  to  fill  the  vacancy.  Edward 
held  the  office  until  the  10th  day  of  February,  1864,  whe 
he  resigned,  and  the  defendant  (respondent)  was  appointe 
to  fill  the  vacancy  occasioned  by  this  resignation,  and  er 
tered  upon  the  duties  of  the  office.  Prior  to  the  Septembe 
general  election,  1864,  proper  notice  was  given  that  a  pros 
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ecuting  attorney  for  Ormsby  county  would  be  elected.  The 
plaintiff  was  a  candidate,  and  received  a  majority  of  the 
votes  cast  for  that  oflSce,  received  his  certificate  of 
election,  took  the  necessary  *oath  and  demanded  of  [*77] 
respondent  in  bo  let  into  office.  The  defendant  refus- 
ing to  let  him  into  office  or  to  allow  him  to  control  the  books 
or  papers  belonging  thereto,  an  agreed  case  was  submitted 
to  the  district  court,  and  a  decision  was  had  therein  in  favor 
of  the  defendant.     The  plaintiff  appeals  to  this  court. 

The  only  question  to  be  determined  is,  was  the  election 
Md  in  September,  1864,  for  prosecuting  attorney  for 
^rnasbj  county,  a  legal  election,  or  was  it  a  proceeding 
^thoutthe  authority  of  law,  and  void? 

Byalftwof  the  Territory  of  Nevada,  passed  December, 
^9. 1862  (Stat.  1862,  64),  it  is  provided  that  at  the  next 
^^Qeral  election  prosecuting  attorneys  shall  be  elected  for 
^**^ch  of  the  counties  of  the  Territory,  who  shall  hold  their 
offices  for  two  years  and  until  their  successors,  shall  be 
^^ected  and  qualified. 

1q  the  Laws  of  1861,  p.  308,  the  following  provisions  are 

^^Qd  iu  regard  to  filling  vacancies: 

"Section  44.  Whenever  a  vacancy  shall  occur  during  the 

^^ess  of  the  legislature,  in  any  office  which  the  legislature 

^''^  authorized  to  fill  by  election,  or  which  the  governor, 

^^l>ject  to  confirmation  of  legislative  council,  is  authorized 

^  fill,  the  governor,  unless  it  is  otherwise  specially  pro- 

^<ied,  may  appoint  some  suitable  person  to  perform  the 

^^ties  of  such  office. 

**Seo.  45.  When,  at  any  time,  there  shall  be  in  either  of 
^^  county  or  precinct  offices,  no  officer  duly  authorized  to 
^Xecute  the  duties  thereof,  some  suitable  person  may  be 
appointed  by  the  county  commissioners  to  perform  the 
'Itities  of  either  of  said  offices;  provided,  that  in  case  there 
^s  no  board  of  county  commissioners,  the  governor  may,  on 
Notice  of  such  vacancy,  create  or  fill  such  board. 

"Sec.  46.  Every  person  so  appointed,  in  pursuance  of 
cither  of  the  last  two  preceding  sections,  shall,  before  pro- 
dding to  execute  the  duties  assigned  them,  qualify  in  the 
*^o  [manner]  as  required  bj  Jaw  of  the  officers  in  whoso 

JV>n  J/mo, — 5 
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place  tbey  shall  be  appointed;  and  they  shall  continne  to 
exercise  and  perform  the  duties  of  the  office  to  which  they 
shall  be  so  appointed,  nntil  sach  vacancy  shall  be  regularly 

sapplied  as  provided  bj  law." 
[*78]       *These  are  believed  to  be  the  only  laws  of  the  late 
Territory,   now    State   of   Nevada,   bearing  on  the 
points  at  issae  in  this  case.     It  is  urged  on  the  part  of  the 
appellant, 

"  First.  That  the  general  policy  of  the  territorial  laws  was 
to  make  all  offices  elective  as  far  as  practicable,  and  when  . 
a  case  of  necessity  arose  requiring  the  temporary  appoint-  i 
ment  of  an  elective  officer,  that  appointment  should  not    < 
extend,  and  was  not  by  law  intended  to  extend,  beyond  the 
next  general  election  when  the  people  would  have  an  oppor- 
tunity of  electing. 

''Second.  That  the  law  having  vested  the  people  with 
power  to  elect  prosecuting  attorneys  for  the  full  term,  that  < 
they  would  have  the  right  without  any  special  statute  on  the  i 
subject,  when  assembled  at  a  general  election,  to  fill  any  \ 
vacancy  in  that  office  that  might  then  exist,  and  also  to  elect 
an  officer  to  fill  the  unexpired  term  when  the  vacancy  liadj] 
been  temporarily  filled  by  the  county  commissioners.^  j 

We  shall  not  question  the  general  proposition  that  it  was  ^ 
the  policy  of  the  territorial  legislature  to  make  all  offices  ] 
elective.     That  proposition  can  have  little  to  do  witb  deter- 
mining the  point  in  issue.     It  must  also  be  admitted  that^ 
the  language   used   in   the  46th  section  of  the  act  of  1861 
shows  that  the  legislature  contemplated  that  the  filling  of 
vacancies  by  the  county  commissioners  should  only  be  tem- 
porary.    It  was  evidently  the  intention  of  the  legislative 
assembly  to  provide  for  filling  those  vacancies  in  some  other 
manner. 

Probably  in  those  offices  which  were  elective,  and  in 
which  the  term  of  office  was  more  than  one  year,  the  l^is- 
lature  may  have  inteudeil  to  provide  that  at  the  next  general 
election  after  any  vacancy  occurred,  ain  election  should  be 
held  to  select  an  officer  to  fill  the  unexpired  term.  But 
whatever  may  have  been  their  intention,  they  have  failed  to 
cany  it  into  effect.    No  Liw  was  passed  to  authorize  an 
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election  by  the  people  to  fill  a  vacancy,  or  to  elect  for  a 
iractional  term. 

Tho  question,   then,  resolves  itself  into  this:  Can  the 
people,  by  virtue  of  any  inherent  right  in  themselves,  when 
assembled  at  a  general  election,  elect  an  officer  for  a  frac- 
tional term  when  the  statute  law  authorizes  them  to  elect 
for  the  full  term,  but  is  silent  in  regard  to  the  election  of 
SQch  officer  for  a  fractional  term  ? 
*We  can  imagine  that  a  people  without  written  laws  [*79] 
^  might  have  a  natural  right  to  assemble  together,  and 
■  in  a  general  meet  lug  ol  all  classes,  adopt  laws,  elect  officers, 
If   and  perform  govoiumental  functions. 

N  But  when  a'peoplo  live  under  a  government  which  is  reg- 
ulated by  written  law,  in  which  the  powers,  duties,  and 
responsibilities  of  the  different  officers  of  the  government 
and  of  the  body  of  the  people  are  clearly  defined,  and  in 
which  the  law  attempts  to  point  out  how  and  when  citizens 
\  may  exercise  the  elective  franchise,  and  for  what  officers 
^  they  may  vote,  we  cannot  conceive  of  a  case  in  which  the 
people  conld  be  entitled  to  vote  for  any  officer  without  some 
provision  of  law,  either  express  or  clearly  implied,  author- 
izing such  vote  to  be  cast.  According  to  our  understanding 
of  the  theory  of  our  government,  all  legislative  power, 
whether  in  a  state  or  territorial  organization,  is  vested  in  a 
body  consisting  of  a  limited  number  of  ])6rsons,  and  the 
people  derive  their  power  to  elect  officers  either  from  the 
State  constitution,  the  organic  act  (which  in  a  territory,  to 
some  extent,  stands  in  the  place  of  a  constitution),  or  tho 
siatatory  enactments  of  a  state  or  territorial  legislature. 

If  that  be  the  case,  then  it  is  impossible  for  a  people 
living  under  a  regularly  organized  territorial  government  to 
vote  for  and  elect  any  officer  without  some  statutory  pro- 
vision for  so  doing.  It  is  not  pretended  that  there  is  any 
express  statutory  provision  for  electing  a  prosecuting  attor- 
iiej  to  fill  the  unexpired  term. 

Bui  appellant  contends  that  power  is  given  by  implica- 
tion. As  before  stated,  the  inference  we  draw  from  the 
language  in  section  46,  p.  308,  Statutes  of  1861,  is  not  that 
1*0  legislature  thereby  gave,  even  by  implication,  any  power 
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to  the  people  to  fill  vacancies  or  supply  unexpired  ten 
but  rather  intimated  an  intention  to  do  so  at  some  futi 
time — an  intention  which  they  failed  to  carry  out. 

The  proposition  that  the  power  conferred  on  the  peo 
to  elect  for  a  full  term  carries  with  it,  by  implication,  1 
power  to  fill  the  office  by  election  for  an  unexpired  term, 
consider  untenable.  There  is  no  case  cited  where  the  peo] 
have  ever  attempted  to  claim  or  exercise  such  a  rig 
[*80]  Many  cases  have  ^arisen  where  the  voters  hi 
claimed  and  attempted  to  exercise  such  a  ri^ 
under  the  express  provisions  of  State  constitutions,  when  \ 
statute  law  had  failed  to  provide  for  carrying  the  consti 
tional  provisions  into  eflfect,  or  when  the  executive  had  fail 
to  issue  the  proper  proclamation. 

There  has  been  great  conflict  of  opinion  among  judges 
to  what  were  the  powers  of  the  people  at  a  general  elect 
under  such  circumstances,  some  holding  that  merely  by  fo 
of  the  general  provisions  of  the  Constitution  the  elect 
might  exercise  their  right  to  elect  their  own  officers,  a 
that  they  could  not  be  deprived  of  their  constitutional  rigl 
in  this  respect  by  the  failure  of  the  legislative  or  executi 
departments  of  the  government  to  do  their  duty.  Otl 
judges  have  again  held  that  this  elective  franchise,  althou 
guaranteed  in  general  terms  by  the  Constitution,  could 
exercised  only  by  virtue  of  special  legislative  enactme 
describing  time,  place,  manner  and  all  the  formalities 
the  election,  and  under  some  circumstances  that  such  el 
tion  must  also  be  preceded  by  all  proper  notices  a 
proclamations. 

But  we  think  no  court  or  judge  has  gone  so  far  as  to  h* 
that  the  people  might  hold  an  election  or  vote  for  any  p 
ticular  officer  at  a  general  election,  unless  special  pro  vis 
was  made  for  electing  such  officer  for  the  particular  term 
which  he  was  seeking  to  be  elected,  either  in  the  Consti 
tion  or  some  statutory  enactment.  For  an  able  and  la 
argument  on  these  points  we  would  refer  to  the  opinioi 
Mr.  Justice  Baldwin  in  the  case  of  McKune  v.  TVeUeTi 
Cal.  49. 

An  opinion  of  Justice  "Muitay,  m  tendering  the  decis 
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of  the  Supreme  Court  of  the  State  of  California,  in  the  case 
of  The  People  v.  Filch  (1  Cal.  536),  is  relied  on  with  great 
confidence  by  counsel  for  appellant.  In  that  decision  this 
language  is  used:  "The  power  to  appoint  to  an  oflSice,  car- 
ries by  implication  the  power  to  fill  a  vacancy  in  such,  and 
sill  necessary  authority  to  carry  out  the  original  power  and 
prevent  its  becoming  inoperative."  The  language  of  Mr. 
Justice  Murray  had  reference  to  the  powers  of  a  legislative 
Wy,  and  not  to  the  body  of  the  people. 

We  apprehend  that  the  rule,  as  applied  to  the  two  bodies, 
i^iigbt  be  very  different.     When  power  is  given  to 
a  legislative  *body  to  elect  or  appoint  an  oflScer,  [*81] 
^t  is  all  that  is  necessary. 

From  the  very  nature  of  such  bodies,  they  may  themselves 
fix  the  time,  place,  and  manner  of  election. 

They  may  arrange  all  the  details  for  carrying  the  power 
i^to  effect.  It  may  well  be  held  that  conferring  on  such  a 
'^Jy  the  right  to  appoint  to  such  an  oflSce  gives  by  implica- 
Uon  the  right  to  appoint  as  often  as  there  is  a  vacancy  either 
"y  expiration  of  term,  death,  or  resignation. 

But  when  the  people  are  authorized  to  elect  to  an  office, 
^metliiug  more  must  be  done.  They  not  having  the  means 
^f  fixing  the  time,  place,  and  manner  of  exercising  the 
^ective  franchise,  the  law  must  fix  it  for  them,  either  ex- 
T'cssly  or  by  implication.  A  law  which  authorizes  the 
People  to  vote  at  a  general  election  in  the  year  1863,  for  an 
<>fficer  to  hold  office  for  two  years,  cannot  be  said,  even  by 
^plication,  to  authorize  the  people  at  the  general  election 
^n  1864  to  vote  <or  a  person  to  fill  the  same  office  for  the 
Unexpired  term  of  the  first  incumbent  who  has  died,  re- 
igned, or  been  removed,  unless  it  contain  some  expression 
indicating  that  such  was  the  intention  of  the  legislature. 
Ahere  can  be  no  doubt  that  the  legislature  might  confer 
^pon  electors  the  power  to  vote  for  an  officer  to  fill  a  whole 
ot  fractional  term  without  using  language  the  most  direct 
^Xid  positive  in  its  terms.  But  it  must  bo  language  which, 
"^lien  properly  interpreted,  shows  it  to  have  been  the  inten- 
tion of  the  legislature  to  confer  such  powers.  In  this  case, 
W  the  law  of  1862^  after  providing  for  the  electioix  ol 
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prosecuting  attorney  for  two  years,  gone  on  in  the  sam 
law  to  provide  that  in  case  of  Tacancy  the  county  cone 
missioners  should  fill  that  vacancy  until  the  next  genen 
election,  and  no  special  provision  had  been  made  to  fill 
for  any  period  reaching  beyond  the  next  election,  perhaf 
it  might  be  said  here  was  a  case  where  the  legislature  ha^ 
by  direct  language,  conferred  upon  the  electors  of  tl 
county  the  right,  at  the  general  election,  biennially  to  ele 
a  prosecuting  attorney,  and  had  by  implication  conferr- 
on  them  the  power  to  elect  for  a  fractional  term.  It  wou 
be  necessary  to  put  this  construction  on  the  act  or  leave  t 
office  vacant. 

But  if  the  language  used  in  relation  to  the  vacaE 
[*82]  to  be  filled  *by  the  county  commissioners  was  tl 
such  appointees  should  hold  until  the  vacancy  sL 
be  regulai'ly  supplied  as  provided  by  law,  then  no  sach  i 
terpretation  could  be  put  upon  the  law.  But  we  mn 
rather  infer  that  it  was  the  intention  to  pass  a  law  in  r^ai 
to  vacancies  in  the  office.  Such  law  might  provide  for 
special  election  to  be  called  to  fill  the  vacancy.  It  migi 
provide  for  an  election  at  the  general  election.  It  mig! 
provide  for  an  appointment  by  the  legislature,  or  for  ai 
other  method  that  the  legislative  body  might  think  best. 
We  are  of  opinion  the  judgment  should  be  affirmed,  ai 
it  is  so  ordered. 


A.  S.  PAUL  ET  AL.,  Appellants,  v.  E.  J.  AEMSTKON 

Kespondent. 

[1  Nevada,  82] 

*  Cebtiobabi,  when  not  Inhibited.— a  writ  of  ctriiorari  is  not  inhibitec 

n  party  aggrieved  in  ull  proceedingH  or  actions  wherein  a  right  of  ap| 

is  given. 

2  Appeal  vttll  not  Lie  fbom  a  Judgment  by  Default.     Ptr  Brosnan^  - 

3PB0BATB  CouBT— Issues  Tbiable  on  Appeal. — The  probate  court  can  < 

try  the  issues  thut  have  been  tried  in  the  court  below. 


(1)  Be«  8  Nev.  1«J7. 

(2)  See  1  Mev.  814.    Htld,  in  8  Nev.  381,  that  this  is  not  sn  antboritattve  declsntia 
the  court. 

(a)  8Mev.84:9  2lev.3fi5. 
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JosoMXHTy  WHXN  CA2IK0T  BE  Rktsbskd. — A  cotirt  of  appellate  jurisdiction 

cannot  reverse  a  jadgment  produced  by  the  voluntary  act  of  a  party. 
JuuBDicrnoN — Statutoby  Mode  of  Aoquibino  must  bb  Complied  with. — 

Where  a  statute  prescribes  the  mode  of  acquiring  jurisdictioDi  that  mode 

mast  be  complied  with  or  the  proceedings  will  be  a  nullity. 
FoKDLi  Entbt  akd  Uiti^wfuxi  Detaznk^ — Demand  fob  Possession  must 

BE  Midi. — A  demand  of  possession  must  be  made  by  the  landlord  before 

bringing  suit  against  his  tenant  for  holding  over. 
bni-JusGMBNT  OF  CoNFBssioN  NOT  AUTHORIZED. — Judgment  upon  conf  es- 

Eton  caxmot  be  entered  in  a  justice's. court  in  an  action  for  forcible  entry 

i&d  unlawful  detainer.    Per  Brosnanf  J, 
^  Jcsnci's  Court  of  Limitkd  Juiusdiction.  — Courts  of  justices  of  the  x>eace 

being  of  special  and  limited  jurisdiction,  can  take  nothing  by  iutendment 

or  implication. 
JraoDicnoH  NOT  Acquibkd  bt  Consknt.  —  Consent  of  parties  cannot  give 

jnrisdicUon.    Per  Brosnan^  J, 
Wot  Of  Bs-BssTrrnnoN,  Powkb  of  Coubt  to  Gbant. — The  probate  court 

bas  the  power  to  issue  a  writ  of  re-restitution,  in  an  action  of  forcible 

entry  and  unlawful  detainer,  brought  before  it  on  cerlwrari. 

Appeal  from  the  Civil  Probate  Court  of  Storey  County, 
^mtoiy  of  Nevada,  Hon.  L,  W.  Febbis  presiding. 

^  facts  appear  in  the  opinion  of  the  court. 

^chinson  dc  Foster^  for  Appellants. 
ftrley  dk  De  Long,  for  Bespondents. 

*By  the  Court,  Bbosnan,  J. :  [*93] 

On  the  25th  day  of  March,  1864,  Paul  and  Bateman,  the 
appellants,  demised  the  International  Hotel  in  Virginia  City 
^  the  respondent  Armstrong  for  one  year,  at  the  yearly 
^^lit  of  fourteen  thousand  four  hundred  dollars,  payable 
Monthly,  in  United  States  gold  or  silver  coin,  at  the  rate  of 
^Jie  thousand  two  hundred  dollars  per  month  in  advance. 
The  lease  contains  conditions  that  upon  non-payment  of  rent 
^  therein  stipulated,  **or  if  the  rent  be  paid  in  legal  tender 
^ti  the  part  of  the  lessee,"  the  lessors  should  have  the  right 
^  re-enter,  etc.  The  lessee  also  agrees  to  waive  all  demand 
^^TOting,  or  demand  of  any  kind,  for  rent,  when  the  same 
^7  become  due;  and  waive  all  notice  to  quit  or  pay  said 

CD  1  V«f.  827;  2  Her.  100;  6  Ner.  90. 
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rent.  Ifc  is  further  covenanted  on  the  part  of  the  lessee , 
that  should  the  lessors  **deem  it  necessary  to  commoner 
legal  proceedings  to  obtain  possession  for  any  ground  of 
forfeiture  upon  which  the  right  of  recovery  might  de- 
pend," in  such  case  the  lessee  "waives  all  summons 
[*94]  *and  notices,  and  authorizes  the  law  firm  of  Bobinson 
&  Foster,  or  either  of  them,  to  enter  the  appe^raace 
and  to  confess  judgment  therefor."  The  lessee  did  not  pay 
the  rent  for  the  month  of  July  in  gold  or  silver,  but  did  pay 
it  in  legal  tender  notes.  For  this  breach  a  right  of  re-en  try 
is  claimed. 

On  the  26th  day  of  August,  1864,  the  appellants  instituted 
suit  before  Atwill,  justice  of  the  peace,  and  filed  a  com- 
plaint under  the  forcible  entry  and  unlawful  detainer  act, 
to  recover  possession  of  the  demised  premises.  The  com- 
plaint contains  no  averment  of  a  demand  of  rent  or  posses- 
sion before  suit,  but  refers  to  the  lease  as  part  thereof.  Th* 
breach,  as  alleged,  is  ''that  the  defendant  did  not,  ontii 
25th  day  of  July,  1864,  pay  to  the  plaintifis  the  sum  of  on* 
thousand  two  hundred  dollars  in  United  States  gold 
silver  coin  for  one  month's  rent.  But  on  the  contrary,  h— — '^ 
did  on  that  day  pay  the  amount  of  rent  then  due  in  Unite  ^ 
States  legal  tender  notes." 

On  the  day  the  complaint  was  filed,  J.  C.  Foster  filed 
the  justice's  court  a  writing  entitled  in  the  action 
signed  by  him  as  attorney  for  defendant.     It  is  in  the  f( 
lowing  words: 

**  Now  comes  J.  C.  Foster,  one  of  the  firm  of  Bobinson  ^ 
Foster,  attorney  for  defendant,  E.  J.  Armstrong,  and  here^  T'J 
enters  the  appearance  of  the  defendant,  waiving  8ummoflc==i^ 
notice  and  time,  and  consents  that  judgment  may  be  enteicr^ 
for  said  plaintiffs,  according  to  the  prayer  in  said  complin  ^^ 
against  said  defendant,  as  fully  empowered  by  said  leas^^  ^ 
copy  of  which  is  attached  to  said  complaint." 

On  the  same  day  judgment  was  given  against  the  defexicf* 
ant  for  restitution  of  the  premises  and  costs  of  suit,  bafi^ 
upon  Foster's  confession.     A  writ  of  restitution  was  isstied 
thereon,  and  Armstrong  was  forthwith  dispossessed.    The 
defendant  had  no  notice  whatever  of  the  pendency  of  tli6 
action  until  he  was  so  dispossessed  under  the  writ. 
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On  the  2d  day  of  September,  the  defendant  gave  notice 
of  on  appeal  to  the  probate  court,  and  filed  an  undertaking; 
but  afterwards,  on  the  same  day,  withdrew  the  appeal  and 
all  proceedings  to  perfect  the  same,  and  gave  notice  of  a 
motion  for  a  new  trial  before  the  justice,  founded  upon  a£K- 
davits.    On  the  5th  day  of  September,  the  counsel  of  Paul 
ABateman  moved  to  have  this  motion  dimissed  on 
the  ground  that  the  justice  *had  lost  jurisdiction  be-  [*95] 
cause  of  the  appeal.     The  motion  was  denied.     Af- 
terwards the  motion  for  a  new  trial  was  partially  argued, 
and  further  argument  continued  until  the  8  th  day  of  Sep- 
tember, at  which  time  a  writ  of  certiorari^  allowed  by  the 
probate  judge,  was  served  upon  the  justice,  on  the  part  of 
the  plaintiffs.     Before  return  was  made  to  this  writ,  the 
defendant  also  obtained  a  certiorari  on  his  part,  which  was 
^dso  served  on  the  justice  and  return  made  by  him  to  the 
probate  court.     After  a  hearing  the  court  reversed  the 
judgment  of  the  justice  and  all  subsequent  proceedings,  ad- 
judged them  to  be  void,  and  ordered  a  writ  of  re-restitution 
to  reinstate  the  defendant  in  the  possession.     This  appeal 
is  from  that  judgment. 

The  counsel  for  appellants  insists  that  the  respondent's 
onlj  remedy  was  an  appeal  from  the  judgment  of  the  jus- 
^ee  to  the  probate  court;  and  in  support  of  this  view  refer- 
ence is  made  to  the  statute.  (Laws  of  1861,  p.  384,  Sec. 
«3.) 

The  argument,  as  I  understand,  goes  to  the  extent  that  a 
^liorari  is  absolutely  inhibited  to  a  party  aggrieved  in  all 
P^oceedings  or  actions  wherein  a  right  of  appeal  is  given. 
If  this  be  a  sound  construction  of  the  statute,  the  judgment 
^f  the  probate  court  in  this  case  should  be  reversed.  I  do 
^ot,  however,  so  understand  the  law.  Such  a  construction 
^ould  often  defeat  the  ends  of  justice. 

The  statute  is  remedial;  designed  to  confine  inferior  tri- 
bunals and  officers  within  the  prescribed  limits  of  their 
powers,  and  to  correct,  in  a  speedy  and  economical  manner, 
^J  abuse  of  them  that  may  prejudice  others.  It  should 
^^ive  such  a  fair  and  reasonable  interpretation  as  will  best 
*ociire  these  objects. 
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The  writ  of  cerlio^'ari  is  declared  to  be  "proper  in  al 
cases  where  an  inferior  tribunal  exercising  judicial  func 
tions  has  exceeded  its  jurisdiction,  and  there  is  no  appea 
or  other  plain,  speedy  and  adequate  remedy."  Like  th 
other  remedy  referred  to  in  the  statute,  the  appeal  ab 
must  be  adequate  to  the  relief  sought.  Such  a  construe 
tion  does  uo  violence  to  the  language  or  spirit  of  this  sec 
tion. 

An  appeal  through  the  means  of  which  errors,  thougl 
manifest,  cannot  be  corrected,  would  be  a  useless  cei 
[*96]  emony.  The  *law  does  not  require  vain  things  to  h 
done;  it  does  not  limit  a  suitor  to  a  process  that  ' 
fruitless  when  it  furnishes  one  that  may  prove  availabL 
But  in  this  case  an  appeal  to  the  probate  court  would  a. 
only  be  ineffectual,  but  would  not  lie,  in  my  opinion. 

The  judgment  of  the  justice  was  in  effect  a  judgment  1 
default.  Such  judgment  is  not  appealable.  (20  John.  28 
17  Id.  469;  8  Wend.  219.) 

A  court  of  appellate  jurisdiction  cannot  reverse  a  jud^ 
ment  produced  by  the  voluntary  act  of  a  party.  (18  Wenc 
169;  5  Denio,  385.)  The  probate  court  can  only  try  tim 
issues  that  have  been  tried  in  the  court  below.  (10  CaJ 
19;  llCal.  328;  6  Cal.  666.) 

In  this  cause  there  was  no  answer,  no  issue,  either  of  la^" 
or  fact — of  course  there  could  be  no  trial  in  the  probat: 
court.     The  statute  says  that,  upon  an  appeal,  the  caa 
shall  be  tried  de  novo  in  the  appellate  court.     That  is,  as 
understand  it,  in  the  same  manner,  with  the  same  effec 
and  upon  the  same  issues  tried  in  the  court  below. 

The  court  say  in  10  Gal.  19:  ''The  issue  must  be  mac 
in  the  court  of  original  jurisdiction.  The  county  court  cm 
only  retry  the  issue  tried  in  the  court  below."  To  the  sac: 
effect  is  the  case  of  Adams  v.  Oakes  (20  Johns.  282,  swprC- 

The  case  before  the  court  is  much  stronger  than  any  o 
of  those  cited. 

If,  as  contended  for  by  the  appellants'  counsel,  the  co 
fession  by  Foster  is  a  confession  of  Armstrong  himself,  a.3 
therefore  good,  most  clearly  Armstrong  is  thereby  coi 
eluded.    I  am  therefore  satisfied  that,  upon  principle  A 
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well  as  aatboritj,  the  writ  ol  ceHiorari  was  appropriate  and 
legally  issued.  It  remains,  tbeu^  to  be  ascertained  wbetber 
the  jadgment  of  the  justice  is  valid. 

Counsel  remind  us  that  the  examination  of  this  question 
''shall  not  be  exiiended  further  than  to  determine  whether 
the  inferior  tribunal  has  regularly  pursued  its  authority/' 
or  (let  me  add)  has  had  any  authority. 

It  is  said  that  this  is  a  proceeding  under  section  651  of 

tl&e  Practice  Act  (Laws  of  1861,  p.  424),  not  par- 

Wting  of  the  quasiroriminal  ;^character  of  the  pre-  [*97] 

Ceding  sections  of  the  statute,   and   consequently 

^oold  not  be  construed  as  rigorously  as  a  case  wherein 

'oice  constitutes  the  grayamen  of  the  action.    I  agree  with 

^^onnselas  to  the  statement  of  fact,  but  not  in  his  conclusion. 

In  a  similar  case  in  New  York,  on  ceiiiiof'iin^  the  court 

Say:  "This  being  a  summary  proceeding  in  derogation  of 

tbe  common  law,  the  statute  should  bo  strictly  pursued;  and 

tliat  must  appear  affirmatively  on  the  return.     Summary 

pTooeedings  are  in  general  open  to  objections  for  technical 

Omissions,  imperfections  or  defects  in  the  return,  and  pro- 

^^^Dgs  under  the  landlord  and   tenant  act  are  not  an 

^ception.    (Farringtan  v.  Morgan,  20  Wend.   208,   209.) 

*^ere  a  statute  prescribes  the  mode  of  acquiring  jurisdic- 

^on,  that  mode  must  be  complied  with  or  the  proceedings 

^ll  be  a  nullity. 

In  every  form  in  which  the  question  has  arisen,  it  has 
^en  held  that  a  statute  authority  by  which  a  man  may  be 
^^prived  of  liis  property  or  estate  must  be  strictly  pursued. 
A^ain,  it  is  said  that  the  justice  had  jurisdiction  of  the 
^^bject  by  law,  and  that  by  the  terms  of  the  lease,  and  the 
^^Onfession,  he  acquired  jurisdiction  of  the  person  of  the 
^^fendant;  and  that,  in  such  case,  intendments  may  bo  in- 
Nidged  to  support  the  judgment  of  a  court  of  limited  as  of 
^  court  of  general  jurisdiction.     It  is  true  that  in  actions  of 
^liis  nature  a  justice  has  jurisdiction  of  the  subject,  yet  only 
Vxi  a  qualified  sense.     He  has  power  to  try,  hear  and  deter- 
mine" cases  arising  under  the  statute;  but  that  power  is 
^Conditional.     It  flows  from  the  provisions  of  the  statute  that 
^^oufetg  it^  qpon  the  existence  of  conditions  precedent.   For 
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examples:  ibc  couTeutional  relation  of  landlord  and  tenaii 
lunnt  cxi»t  aH  here — so  the  tenant  most  be  holding  oy€ 
after  the  expiration  of  the  term,  or  contrarr  to  the  covenant 
of  the  lease,  etc.  In  all  snch  cases  the  lessor  may  procee 
to  dispossesH  the  lessee;  bat  he  mast  take  the  steps  pointe 
out  by  the  hiir.  In  the  case  before  the  court  it  is  all^e 
that  the  tenant  has  failed  to  observe  or  perform  a  covenai 
in  the  lea$^,  to  wit,  by  failing  to  pay  a  month*s  rent  in  gol 
or  Hilvcr.  This  is  the  only  groand  of  complaint.  Admittir 
a  breach  of  covenant,  the  right  to  sae  does  not  arise  eo  t 

8la7ili  upon  the  breach.  The  covenant  is  for  t"! 
[*98]  benefit  *of  the  lessor,  and  he  may  waive  it.    If  ' 

does  not,  what  does  the  law  first  require  to  be  doa 
A  demand  in  writing  must  be  made  upon  the  tenant  tk 
ho  deliver  possession  of  the  premises.  If  after  such  demoi 
ho  refuse  to  render  the  possession  for  three  days,  then,  n 
hf'/ore,  the  justice  shall  proceed  in  the  same  manner  as  i 
cuHOrt  of  forcible  entry.  This  demand  is  indispensable;  : 
is  as  neccHHaiy  to  be  made  before  suit  as  it  is  that  the  rek 
tion  of  landlord  and  tenant  should  exist.  If  omitted,  tb 
cauHo  of  action  is  not  yet  ripe,  and  the  magistrate  is  nc 
completely  clothed  with  authority  '*to  hear,  try  and  detei 
mine  it."  In  other  words,  the  subject-matter  is  not  yett 
vnHt*.  upon  which  the  power  of  the  justice  can  act  or  be  exe 
ciHiul.  Uoing  thus  essential,  it  should  affirmatively  appei 
on  the  fiioo  of  the  return  that  it  was  seasonably  made.  Bi 
it  does  not  anywhere  so  appear;  and  indeed  could  not,  f< 
the  reuHou  that  the  demand  was  never  made,  as  appellant 
oouimol  adniits.  I  think  no  legal  process  can  issue  befo 
this  \H  done.  Acts  that  are  requisite  to  give  a  court  of  jc 
tioo  jurisdiotiou  are  distinguishable  from  the  acts  of  su. 
oourt  or  justioo  after  jurisdiction  has  been  already  acquira 

TUo  authorities  siiy  that  when  facts  are  required  to 
pi*ovod  to  warrant  the  issuing  of  process  in  a  court  of  spec: 
\\\\k\  limited  jurisdietion  (which  a  justice's  court  is — SCI 
aiO;  lU  Id.  iS3;  15  Id.  301).  if  there  be  a  defect  of  pir- 
nH  to  au  t^sstMitial  jH^int,  tJio  process  will  be  void.  (Vj 
MUln^  V,  lMidrvhxifi\i  IXnno,  118.) 
•i|i'wiii«  im  nummona  \c«a  snotx^  ox  vasoad.    The  defem 
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ant  had  no  day  in  court.  But  the  argument  in  answer  to 
all  this  is,  that  the  defendant  waived  tbe  demand  and  also 
the  summons,  by  the  terms  of  the  lease,  and  that  the  confes- 
sion of  judgment  by  Foster  cured  all  defects,  jurisdictional 
And  otherwise. 

The  language  of  the  lease,  in  its  common  acceptation,  is 
broad  enough  to  warrant  this  statement.  Indeed,  it  will 
Arrant  an  entry  of  judgment  before  there  is  any  infraction 
of  the  agreement.  But  the  argument  proves  too  much  if  it 
proTes  anything,  because  it  leads  to  the  romantic  conclu- 
^onthat  Paul  and  Bateman  might,  at  any  time,  without 
©ven  a  complaint,  whether  any  covenant  was  or  was 
Jiot  broken,  dispossess  their  *tenant.  All  that  is  [*99] 
Jiecessary  is,  that  the  attorney  "nominated  in  the 
bond "  confess  judgment,  and  the  work  is  accomplished. 

Armstrong  first  learns  his  fate  when  the  officer  of  the  law 
appears  and  turns  him  out.    The  law  is  not  chargeable  with 
such  an  absurdity.    But  the  learned  counsel  of  the  appellants 
^wthe  dilemma  of  the  argument,  and  to  escape  it  admitted, 
^  answer  to  a  question  from  the  bench,  that  it  was  neces- 
^^  to  file  a  complaint.     If  so,  I  think  it  would  be  equally 
Necessary,  certainly  commendable,   to  give  notice  of  some 
^nd  to  the  defendant.     But  it  is  difficult  to  see  the  neces- 
^^ty  of  a  complaint,  if,  as  contended  for,  the  confession  and 
Judgment  were  authorized.     A  judgment  upon  confession 
Authorized  by  law,  and  entered  pursuant  to  its  forms,  in  a 
Proper  court,  imparts  jurisdiction  of  the  subject-matter  and 
Person,  and  concludes  a  party  forever.     This  would  be  its 
l^gal  effeci    Hence  we  may  discard  in  this  case  all  questions 
inching  waiver  of  demand,  summonsand  notice,  about  which 
^uch  has  been  said.   However,  to  recur  to  the  admission  of 
the  learned  counsel,  if  a  complaint  must  have  been  filed,  it 
^nust  necessarily  be  a  good  one,  and  to  be  such  must  contain 
^legations  of  every  fact  requisite  to  establish  a  right  to  im- 
tteiiate  possession.     The  justice  must  have  judicial  knowl- 
^e  by  proof  of  them  before  he  can  act  as  has  been  before 
«*4ied,  in  arguing  the  necessity  of  avening  a  written  demand 
^  possession.     But  aside  from  what  has  been  thus  far  ad- 
^»iied,  there  still  remamBagrave  question  to  be  answered. 
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Is  a  judgment  on  confession  in  a  justice's  court  authorizec 
by  law  in  actions  brought  under  the  forcible  entry  am 
unlawful  detainer  act  ? 

So  far  as  I  recollect,  and  as  my  research  has  extendi 
(and  I  have  examined  as  far  as  the  present  limited  meac 
allow),  I  have  been  unable  to  find  this  precise  point  date' 
mined.  In  the  absence,  therefore,  of  any  adjudication  c 
the  question,  I  can  only  resort  to  general  principles,  ana 
ogous  cases,  and  to  the  statutes. 

It  is  an  acknowledged  rule  that  courts  of  justices  of  t1 

peace  are  of  special  and  limited  jurisdiction.    They  can  tiL' 

nothing  by  intendment  or  implication.     They  a 

[*100]  creatures  of  *the  statute,  and  as  they  proceed  thi 

must  move  step  by  step  with  its  requirements, 
their  acts  will  be  void.  In  the  statute  under  which  th 
prOiH)oding  was  instituteil  there  is  no  provision  made  f< 
outoring  judgment  on  confession;  but  there  is  another  spi 
cific  moilo  for  rendering  judgment  therein  prescribed.  Froi 
this  fact  it  would  seem  that  the  mode  so  pointed  out  shoal 
bo  pursued.  However,  by  other  provisions  of  law  to  whic 
the  attention  of  the  court  has  been  directed,  found  i 
another  chapter  of  the  statutes,  justices  of  the  peace  ai 
authorizeil  to  enter  judgment  on  confession  in  certain  case 
And  heuco  it  is  olaimeil  that  the  i>ower  must  also  exist  in  tl 
justiw  as  r^:an.ls  oases  of  the  same  character  as  the  one  no 
befv^n>  the  cv>urt«  This ivnolasion  or  inferencedoes  not  nece 
sarily  or  l^itimately  follow.  In  support  of  this  view,  couns 
fv>r  apiH^llauts  cite  a  case  frv>m  California  (9  Cal.  572).  Th 
c^Asai''  h«.>lvls  ih;At  the  proper  construction  of  the  act  is  th 
cdisies  ttUvter  i(  must  W  governed  by  the  provisions  of  tl 
act  itself,  sv^  fur  as  th^'v  ^\  ^*  and  as  to  matters  not  embrao 
by  iho  wv^rvls  of  tbe  ace«  ;hat  tk^  general  rules  gOTemii 
jvrvvvifvUc^  in  o«hi?r  cvHurts  will  a|^ly.~  The  reasonab! 
3^e«$&i^  of  :h;s  nil^  is  su&riencly  satisfactory,  bat  I  i^ppiehe 
^  rj:l^  vlv.vt$^  uv'C  Kfijur  v^ut  taoargnmieat*  for  the  leasoti  tk 
tOtf  wv>oi:s  oi  th^  diet  of  tbeixiselvvs  ar^  s«i&»eBl  for  the  cf 
icx^itfc  vTcassiiiif  initioc^  ^uxvi  then^  b  c^^  iB«c«asitr  to  Rfiort 
ttti^  rei»  s?c  pt;iccci^  ol  ocher  vxwrts. 
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coufession  be  invoked,  it  would  seem  necessary  to  follow 
tlie  forms  they  prescribe.  Tliis  confession  ignores  all  forms. 
Bnt  what  I  consider  conclusive  upon  this  point  is,  that  in 
tie  statute  enumerating  the  subjects  of  which  justice's 
courts  shall  have  jurisdiction,  the  only  authority  given  to 
^ke  Justices  to  enter  judgment  on  confession  is  in  the  follow- 
ing words: 

''Eighth.  To  take  and  enter  judgment  on  the  confession 
^f  a  defendant  when  the  amount  confessed  does  not  exceed 
one  hundred  dollars."  (Laws  of  1861,  p.  419,  sec.  610,  subd. 
8.) 

This  evidently  confines  the  jurisdiction  to  cases  of  money 
demands;  else  why  omit  all  the  other  cases  enumerated  in 
^Ue  section,  among  whicjh  is  classed  and  specified  the  action 
^f  forcible  entry  and  unlawful  detainer?  ^'Eocpressio 
^^ninsest  ^exclusio  allerifis,^'  is  a  well-settled  and  re-  [*101] 
^^^^ized  rule  of  statutory  interpretation;  it  applies 
liere. 

This  being  the  law,  even  the  consent  of  Armstrong  could 
^<>t  confer  jurisdiction.  Where  a  statute  does  not  give  ju- 
^'^Siliction,  consent  of  parties  cannot  give  it.  The  case  of 
-^'('ch  V.  Nixon  (5  Seld.  35,  in  the  court  of  appeals  in 
-^e\r  York),  bears  a  strong  resemblance  to  this  case.  Like 
l^if^,  that  was  a  case  of  landlord  and  tenant,  and  removed 
^y  ceriiorarL  The  lease,  after  stating  the  conditions,  had 
^is  clause : 

**  Lastly,  it  is  expressly  agreed  between  the  parties  afore- 
^id,  that  in  case  of  the  non-fulfillment  or  violation  of  any 
^*'  either  of  the  above  conditions,  the  said  hiring  and  the 
''elation  of  landlord  and  tenant  shall  wholly  cease  and  deter- 
**^iiie;  and  it  is  agreed  that  the  said  party  of  the  first  part, 
^^  his  agent,  shall  be  entitled  to  and  recover  immediate 
possession  of  said  premises  under  the  statute,  for  holding 
Over  after  the  expiration  of  the  term  without  any  notice 
otler  than  the  usual  summons." 

The  tenant  was  removed  under  a  warrant  issued  under  the 
^^tate.    The  court  say  to  this : 

"The  point  is,  whether  the  covenant  contained  at  the  end 
i      ^i  the  lease  either  confers  jurisdiction  to  proceed  under  the 
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statutes  ill  respect  to  summary  proceedings,  or  precluilfe? 
the  lessee  from  objectinj^  for  the  want  of  jurisdiction.  TU< 
law,  and  not  tbe  consent  of  parties,  confers  jurisdictioxs 
and  that  rule  could  have  no  practical  force,  if  consecxi 
given  in  whatever  form,  could  preclude  inquiry  as  to  tlj( 
lawfulness  of  the  jurisdiction." 

In  New  York  an  affidavit  is  used  as  a  complaint  with  us. 
If  the  facts  be  denied  by  a  counter  affidavit  of  defentlu?)^ 
the  points  at  issue  shall  be  tried  by  a  jury,  and  if  the  laud- 
lord  succeeds,  a  warrant  issues  to  remove  the  tenant.   (211. 
S.  514,  Sec.  34.) 

In  Benjamin  v.  Benjamin  (1  Seld.  385),  a  case  under  tbe 
act,  the  court  sa}' : 

**This  stiitutory  remedy,  by  way  of  a  summary  proceed- 
ing, is  in  derogation  of  the  common-law  remedy  by  action, 
and  must  bo  strictly  pursued.  A  peculiar  and  limited  juris- 
diction is  thereby  conferred  on  certain  magistrates, 
[*102]  which  can  be  ^exercised  only  in  the  way  prescribed. 
They  have  no  jurisdiction  to  try  the  cause,  except 
by  the  mode  pointed  out.  The  law  has  made  no  provisioD 
for  dispensing  with  a  jury  in  such  cases,  even  by  expren 
waiver  or  consenL^* 

Under  the  general  law  in  New  York,  as  here,  parties  maj 
dispense  with  juries,  but  cannot  do  so  in  special  proceed- 
ings unloss  the  right  is  expres.sly  given  by  the  particnlar 
statute  undor  which  the  proceedings  are  conducted.  In* 
special  oaso  whore  the  statute  provided  a  trial  by  a  juijof 
six  poi-sons,  the  parties  consented  to  a  trial  by  three,  it  was 
hold  to  bo  on\>r  and  the  proceedings  void.    (1  Hill,  343.) 

In  a  case  whore  the  justice  had  a  ^v^itten  authority  from  ft 
dt^fondaut  to  ontor  judgment  against  him,  and  the  jnstic* 
did  so,  tho  authority  was  hold  insufficient  and  the  judgm^^ 
n^vorsod.  because  tho  party  had  not  appeared  in  person  b®" 
foro  tlio  justioo.     (6  J.  K.  216.) 

In  Tvnny  v.  filer  (8  Wend,  569),  the  defendant  autbortod 
tho  justioo  to  ontor  judgment  against  him,  but  did  not  ap* 
]UMir  bofoiv  tho  justioo.  Judgment  was  entered,  but  it  was 
rovorsod.    Tho  oourt  say: 

**Tko  upptnirance  and  confession  of  the  drfendtDt  V 
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Dot  an  appearance  and  confession  within  the  meaning  of  the 
statute." 

These  were  cases  where  the  law  expressly  authorized 
judgment  by  confession,  but  required  an  appearance  in  per- 
son.  To  the  same  point,  15  J.  11.  244,  47G;  4  J.  R.  243. 

In  this  view  of  the  case,  Foster's  asserted  authority  dis- 
appears. But  if  his  authority  were  competent,  it  would  not 
belp  the  case,  for  the  reason  that  he  exceeded  its  scope.  It 
^^  special,  particularly  so  under  the  circumstances  sur- 
rounding this  case,  and  everything  done  under  it  must  be 
considered  as  strictimmi  jinia.  He  was  bound  to  follow  it 
to  the  letter.  A  deviation  from  its  terms  rendered  his  acts 
void.  This  is  elementary  doctrine,  and  does  not  require  the 
citation  of  authorities.  The  power  is  to  **  enter  the  appear- 
ance and  to  confess  judgment  in  behalf  of  the  parties  of  the 
first  part  theirfor,''' 

It  is  not  exactly  stated  for  what  he  may  confess  judgment. 
Admit  it  means  for  the  possession  (and  this  is  a 
liberal  *construction),  he  could  not  go  beyond  that.   [*103] 
Tet  he  undertakes  to  waive  not  only  summons  and 
notice,  but  also  time.    Armstrong  did  not  waive,  or  agree  to 
^aivo  time,  nor  expressly  authorize  Foster  to  do  so.     Ad- 
mitting he  would  and  could  waive  summons  and  notice,  it  is 
iiot  clear  he  would  consent  to  waiv^  time.     At  any  rat«,  he 
did  not.    It  cannot  be  said  that  time  was  of  no  importance. 
It\ras  of  the  greatest  moment  to  Armstrong.    The  law  gave 
Mm  three  days  before  summons,  and  ten  days  after.     As 
appears,  he  did  not  get  an  hour.    In  giving  his  assent  to  the 
ciitryof  judgment,  it  accords  with  reason  and  justice  that 
Ije intended  it  to  be  entered  when,  bylaw,  it  could  have 
Wn  if  the  legal  course  were  pursued.     Those  ten  days, 
^iich  the  law  in   its  indulgence  allowed   him,  he  never 
^ved.    But  Foster,  perhaps  understandiitg  its  importance, 
Efatnitonsly  waived  this  legal  privilege  for  the  defendant. 
^ot  alone  that,  but  he  consents  to  a  judgment  according  to 
^lie  prayer  of  the  complaint  and  costs  of  snii,     Thei©  wtm  no 
Express  authority  to  confess  judgment  for  costs*    I  cannot 
^  why  Foster  may  not  with  equal  right  and  propriety  c^m- 
teas  judgment  for  damages,  and  yet  his  having  dose  so  c^mld 
Nkt.  Dig.— ^ 
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not  fail  to  shock  the  moral  sense  of  every  upright  man. 
The  record  does  not  even  show,  by  any  legal  proof,  that  the 
J.  C.  Foster  who  confessed  the  judgment  was  a  member  of 
the  law  firm  of  Hobinsou  &  Foster.  This  should  affirma- 
tively appear.  The  justice  could  not  take  judicial  notice  of 
the  fact. 

Other  points  have  been  made  and  discussed,  but  it  be- 
comes unnecessary  to  review  them,  as  the  questions  al- 
ready passed  upon  dispose  of  the  case.     The  opinion  of  the 
court  is,  that  the  justice  had  not  acquired  jurisdiction;  that 
the  judgment  rendered  by  him,  and  all  proceedings  subse- 
quent, were  without  sanction  of  law,  and  therefore  Toid. 
It  is,  however,  insisted  on,  that  the  probate  court  has  do 
authority  to  issue  a  writ  of  re-restitution,  because  the  statute 
is  silent  on  the  subject,  and  hence  that  the  order  for  the 
writ  irt  erroneous.     This  point  is  not  tenable.     The  probate 
court  has  jurisdiction  to  tiy  and  determine  questions  arising 
on  certiorari,  **and  to  issue  all  writs  necessary  and  proper 
to  the  complete  exercise  of  the  powers  conferred  upon  it  bj 
this  and  other  statutes ''  (Laws  of  1861,  p.  418,  Sec 
[*104:]  608),  "and  may  thereupon  give  judgment,  *eith©' 
affirming,  or  annulling,  or  modifying  the  proceed 
ings  below."     (Laws  of  1861,  p.  385,  Sec.  ilO;  vide  also 
to  this  point,  3  Pick.  31;  10  Johns.  Eep.  304-307.) 

This  power  would  seem  to  attach  upon  principle,  as  tb 
power  to  annul  would  be  barren  and  inefficient,  unless  tb 
defendant  could  be  restored  to  that  of  which  he  had  beei 
illegally  deprived.     But  the  very  point  has  been  judicialljp 
set  at  rest  in  our  sister  State.     In  the  case  of  Kennedy  v. 
Hamer  (19  Cal.  374,  386),  it  appears  the  county  court,  after 
setting  aside  the  judgment  of  the  justice,  ordered  a  writ  of 
re-roHtitution,  and  the  supreme  court  sustained  the  action 
of  the  court  belorw.     The  question  seems  too  plaun  for  oiga* 
mont.     The  right  results  from  the  principle  that  a  power  to 
decide  litigated  questions  is  accompanied  by  the  power  to 
make  the  decision  effectual. 

Finally  the  earnestness  and  ability  with  which  this  cause 
has  been  argued  by  counsel  of  acknowledged  candor  and 
learning,  have  enlisted  the  utmost  care  in  its  esaminatioii. 
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The  result  of  which  is,  that  the  judgment  of  the  probate 
court  should  be,  in  our  opinion,  in  all  things  affirmed. 
Jadgment  affirmed. 

By  Lewis,  C.  J.,  concurring: 

I  concur  in  the  affirmance  of  the  judgment  below,  but  for 
reasons  different  from  those  given  by  Justice  Brosnan. 

Beatty,  J.,  having  been  counsel  for  the  appellants^  did 
not  participate  in  the  hearing. 


HALE  &  N0KCB08S  GOLD  AND  SILVER  MINING 
COMPANY,  Appellant,  v.  STOREY  COUNTY  etal., 

Respondents. 

[1  Neyada,  104.] 

ComoHLAW.— The  common  law  adapts  itself  to  the  circamstances  and  ne- 

cessities  of  the  community  where  it  is  introdnoed. 
^  TAunox  or  PoessssoBT  Rights  to  Minino  Claiiis. — Possessory  rights  to 

mhuDg  claims  are  property,  and  as  snch,  taxable. 
l2>Ki[.^TBxaiion  of  the  possessory  right  is  not  in  violation  of  the  section  of 

tbe  organic  act  which  prohibits  the  territorial  legislature  from 

taxing  the  property  of  the  United  States.     *The  object  of  the  [*105  j 

8ectbn  was  to  protect  the  government,  and  not  to  prevent  the 

taxation  of  settlers  on  public  lands. 
*"Mixiso  Gbound"  —  Technicaij  MsANiNa  of  thk  Wobds.  — The  words 

*'  mining  ground, ' '  when  used  in  a  deed,  have  a  technical  meaning.    They 

'efer  to  that  interest  which  a  mere  occupant  of  the  mine  has  in  the  same. 

They  are  not  the  words  used  when  a  fee  simple  or  leasehold  interest  in 

i«al  estate  is  to  be  conveyed. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
Wctofthe  State  of  Nevada,  Storey  County,  Hon.  Caleb 
BcBfiAKK  presiding. 

^6  facts  are  stated  in  the  opinion  of  the  court. 

Baldwin  A  Hmyer,  for  Appellants. 
^hhn  CorsoUf  for  Bespondent. 
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By  the  Court,  Beatty,  J. : 

This  was  a  complaint  in  equity  jfiled  by  the  plaintiff  for  t 
purpose  of  restraining  the  officers  of  Storey  county  from  t 
collection  of  certain  taxes  which  are  alleged  to  be  illega 
assessed. 

The  defendants  demur  on  the  ground  that  the  complai 
does  not  state  facts  sufficient  to  constitute  a  cause  of  actic 

But  there  is  a  stipulation  in  the  transcript  that  the  s- 
question  to  be  raised  or  determined  in  the  case  is  1 
'*  legality  of  the  tax  imposed  under  the  revenue  laws  of  ' 
Territory  of  Nevada." 

With  this  stipulation  on  the  record,  we  will  not  inqo 
into  the  propriety  or  legality  of  the  remedy  sought  in  tl 
case,  but  will  confine  ourselves  to  the  question  of  the  leg 
ity  of  this  tax,  and  the  manner  of  its  \e\y* 

With  regard  to  the  legality  of  the  tax,  two  ms 

[*106]  questions  *are  presented.     The  first  and  most  i 

portant  one  is,  can  the  possessory  rights  of  min< 

to  mining  ground  belonging  to  the  United  States  be  taxe 

The  objections  to  the  taxation  of  the  mines  are,  that  i 
title  of  the  real  estate  is  in  the  government;  that  the  legis 
tive  assembly  was  by  express  enactment  (see  sec.  6  of  orgai 
act)  prohibited  from  imposing  taxes  on  property  of  i 
United  States;  and  that  the  interest  of  the  miner  is  not  sc 
property  as  is,  in  its  nature,  taxable;  that  it  is  too  intan 
ble  and  unsubstantial  to  be  the  subject  of  taxation.  It  1 
been  said  that  the  miner  is  a  naked  trespasser,  withe 
claim  of  title,  a  licensee  or  else  a  strict  tenant  at  will,  i 
entitled  to  notice  to  quit,  and  therefore  having  no  valual 
estate.  That  having  no  estate  which  is  under  his  own  c< 
trol,  but  being,  as  it  were,  a  mere  occupant  by  sufferance 
the  government  property,  he  has  no  property  therein,  a 
therefore  his  interest  cannot  be  taxed  as  such. 

By  the  strict  rules  of  the  common  law,  as  it  formerly  < 

isted,  an  action  of  ejectment  could  not  be  maintained  up 

the  demise  of  a  mere  tenant  at  will,  a  licensee  or  a  trespass 

on  the  king's  government  land.     But  the  common  law 

a  law  of  reason  and  common  sen^e.     It  adapts  itself  to  t 
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circamstances  and  necessities  of  the  community  where  it  is 
introdaced.  Here  the  policy  of  our  government  has  been 
peculiar;  owning  vast  bodies  of  mineral  lands,  it  has  encour- 
aged the  working  of  those  mines  by  its  citizens,  but  has 
steadily  refused  to  make  a  grant  of  any  kind  of  estate  to  the 
miner.  Individuals  have  made  large  investments  in  mines 
and  improvements,  whilst  the  entire  estate  in  the  lands  re- 
mains in  the  government.  The  government  could  not,  like 
an  ordinary  proprietor,  protect  its  licensees  by  the  institu- 
tion of  salts  against  trespassers.  From  the  necessity  of  the 
case,  tiiese  licensees  (we  think  they  come  nearer  licensees 
than  tenants)  must  have  legal  protection. 

The  courts  and  the  laws  adapting  themselves  to  the  ne- 
cessity of  the  case,  and  governed  by  rules  of  common  sense, 
reason  and  necessity,  have  universally  treated  the  posses- 
sory rights  of  the  miner  as  an  estate  in  fee.  Actions  for 
possession,  similar  to  the  action  of  ejectment,  actions  of 
trespass,  bills  for  partition,  etc.,  are  constantly  main- 
tained.        * 

*8ach  interests  are  held  to  descend  to  the  heir,  [*107] 
to  be  subject  to  sale  and  execution,  and  to  be  assets 
^  the  hands  of  executors  and  admini&itrators  for  the  pay- 
JDent  of  debts.  This  general  proposition  will  hardly  be  dis- 
puted, that  a  territorial  legislature  may  tax  any  species  of 
property,  whether  real,  personal,  or  mixed,  corporeal  or  in- 
corporeal, so  far  as  they  are  not  restrained  by  the  organic  act. 
It  appears  strange  to  us  that  that  which  is  so  far  property 
*8  to  be  subject  of  litigation  in  an  action  wherein  the  judg- 
iDent,  if  for  plaintiff^  is  for  restitution  of  possession,  is  so 
i^ikangible  when  you  come  to  enforce  collection  of  revenue, 
tkat  it  cannot  be  reached  by  process  of  law. 

We  are  referred  to  the  langaage  of  the  learned  justice 
who  wrote  the  opinion  in  the  case  of  The  People  v.  Moiniaon 
(22  Cal.  78),  as  an  authority  for  the  proposition  that  con- 
S^ess  intended  to  exempt  possessory  claims  from  taxation 
ui  order  to  encourage  the  settlement  of  the  public  lands,  to 
i'^them  into  market,  to  expedite  the  sale  thereof,  and 
^'^fireby  afford  revenue  to  the  government.  Such  a  law  (we 
^^^^  one  exempting  all  seiHement  rights  from  taxation) 
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might  encourage  the  settlement  of  public  lands,  but  we  ai 
not  80  sure  that  it  would  facilitate  their  sale.  If,  prior  t 
sale  and  payment  for  them,  the  settler  is  free  from  taxatioE 
and  liable  to  taxation  thereafter,  he  would,  unless  yerj  pal 
riotic,  endeavor  to  delay  the  sale  of  the  land  he  was  occt 
pying  and  avoid  the  payment  as  long  as  possible  to  sa? 
taxes.  The  government  did  at  one  time  attempt  to  protec 
the  settlers  on  public  land  from  taxation,  by  providing  tb 
no  State  should  levy  taxes  on  land  sold  by  the  governmen 
for  a  period  of  five  years  after  sale.  But  that  poh'cy  wa 
abandoned  many  years  since. 

We  think  of  late  years  the  government  has  only  attempt©* 
to  protect  itself,  and  left  the  states  and  territorial  goyen] 
ments  to  regulate  the  subject  of  taxes  among  their  own  citi 
zens  according  to  their  own  views  of  justice  and  propriety 

The  next  point  to  be  considered  is,  does  the  desoripiio 
given  by  the  assessor  conform  to  the  requirements  of  ib 
statute,  and  more  especially  does  the  description  distil 
guish  between  the  possessory  right,  which  is  liable  to  taxi 
tion,  and  the  ultimate  right  to  the  land,  which  is  in  tl 

government? 
[*108]      *The  assessment  is  in  this  form : 

"Hale  and  Norcross  Mining  Company:  400  feet 
mining  ground,  situated,"  etc. 

Here  follows  description,  by  metes  and  bounds.  Th^ 
comes: 

Yalne  of  real  estate f  150,000 

Yalne  of  improvements 25,000 

Value  of  personal  property 2,-100 

Total $177,400 

Here  is  a  description  of  the  property  which  we  believe 
not  claimed  to  be  seriously  defective,  except  that^it  doesm 
I)oint  out  whether  the  real  title  to  the  land,  or  thepossessoi 
title  only^  has  been  assessed. 

The  statute  defines  what  retd  estate  means,  and  where  tl 
value  of  one  hundred  and  fifty  thousand  dollars  is  attach< 
to  the  property,  we  have  only  to  look  into  the  statutes 
1804,  p.  38,  Seo.  3,  to  see  that  real  estate  means  only  "  tl 
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ownership  or  claim  to,  or  possession  of,  or  right  of  posses- 
sion ia  any  lands  or  mines  in  the  territory.''  As  the  prop- 
erty is  described  as  mining  ground,  then  the  real  estate  taxed 
ilone  hundred  and  fifty  thousand  dollars,  was  "  ownership 
or  claim  to,  possession  of,  or  right  of  possession"  to  the 
lube  described. 

The  next  line  as  clearly  points  out  the  improvements 
riiich  are  situated  on  this  same  piece  of  mining  ground, 
Hid  shows  the  assessor  intended  to  assess  these  improve- 
DaeniB  to  the  plaintiffs,  who  owned  or  claimed  the  mine. 

Bat  does  this  assessment  show  that  the  possessory  title 
yt\j  is  assessed?  It  appears  to  us  it  does.  In  the  first 
place,  we  think  the  court  must  take  judicial  notice  of  the 
liots  which  are  known  to  all  intelligent  persons,  and  are  a  part 
irf the  history  of  the  territory — that  the  government  originally 
owned  all  the  land  in  the  territory,  and  has  never  parted 
tiik  the  title  to  any  which  is  known  to  be  mineral  land. 
Dierefore,  the  legal  presumption  arises  that  a  mine  in  the 
Territory  (now  State)  of  Nevada,  belongs  to  the  government, 
ttd  the  occupants  have  only  a  possessoi-y  title.  Therefore, 
to  assessment  to  an  individual  or  company  of  so  many  feet 
of  mining  ground,  clearly  conveys  the  idea  of  a  possessory 
right.  The  language  does  not  convey  to  any  one  hav- 
iDg  a  knowledge  of  the  history  *of  the  country  the  [*109] 
^  of  an  ultimate  right  to  the  land  on  which,  or  in 
vhich  the  mine  is  located. 

Indeed,  the  most  apt  and  fit  words  seem  to  have  been 
tted  by  the  assessor  to  convey  clearly  his  meaning.  In  all 
ordinary  conveyancing,  the  word  **land"  is  used  to  desig- 
Btte  a  certain  portion  of  the  earth's  body  which  is  the  sub- 
ject of  sale.  And  if  one  here  were  the  owner  of  a  body  of 
W  containing  a  mine,  or  ledge  of  silver-bearing  ore,  in 
MDiog  it,  any  conveyancer  of  common  intelligence  would 
tte  the  word  land  when  describing  the  thing  granted.  But 
tete  all  conveyancers  use  the  word  ground  when  making 
Ifiedg  for  possessory  claims.  "Possessory  claim"  to  the 
lad  or  ground  is  hardly  ever  introduced  into  mining  deeds. 
b  many  ''feet  of  mining  ground,"  is  the  term  almost 
hnjBYised. 
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This  phra«e  is  familiar  to  eyerybodj;  we  know,  the  n 
ment  we  read  the  phrase,  that  it  means  the  right  of  1 
occapant  on  the  pablic  lands.  When  the  assessor  avoid 
the  term  "/awrf,"  and  used  the  term  *'grroMwrf,"  which  1 
become  a  technical  word  in  Nevada  deeds,  he  used  the  v< 
word  he  should  have  used  in  describing  the  interest  to 
taxed.  We  are  told,  however,  this  view  of  the  case  is 
conflict  with  the  decision  in  22  Cal.,  to  which  we  have  1 
fore  referred.  There  the  term  ''  Uind''  is  used,  and  in  tl 
Btate  a  large  amount  of  laud  is  owned  by  private  indiv 
uals  inturspersed  among  the  public  lands  in  every  part  of  t 
Btato.  The  term  there  used  would  indicate  that  the  value 
the  land,  free  of  iucumbrance,  was  assessed.  Clearly,  i 
setller  was  not  bound  for  such  an  amount.  The  utmc 
value  of  his  interest  was  the  worth  of  the  land,  less  what  J 
would  have  to  pay  the  government  for  the  title  thereto. 

The  judgment  of  the  court  below  is  affirmed. 


THE  PEOPLE,  Appellants,  v.  T.  J.  TAYLOR, 

Respondent. 

[IKktahi,  1090 

YiXl^Vh^H  \w  t\)m^WH6Wi  RMvn  iw  Mtxnw  CujM^'-ffeld,  that  pocsessc 
\'\^\\\n  Us  W\{\\\)!i$,  v^lMmn  An^  iM^p^Tt^-  sQli(j«ct  to  taxation  upon  the  aath< 
My  of  ^M^•  tt  .Vt>»v»>w  i\>iH|«iii^w  ▼,  TV  i\w»ry  of  SUmty  (1  Ner.  104). 

Kw}li,K\.  tvim  ih<^  l>i«iriot  Court  of  tlte  First  Judicial  Dj 
trio!  x\t  Ihi^  8t4il^  \\f  )(f^>nlll4^  Steady  Coanfy,  Hon.  R, 

{^\\<S]      «t%\  A.  AWiivr ^f^rf  n.  Ccncmy  lor  AppeDaats. 

j^.  Af.  4  V  >\  W  i^n^^f  iff*Sf<*ni^    C^fmi  die  JogiimeBt  ^ 
"MMiKiJ  »)r  lilt  »4iinaMa  ii(t|;ii^i£toXth^<xn9lM^ 
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bignoos,  unintelligible  and  uncertain;  but  this  point  is  not 
taken  by  the  demurrer,  and  therefore  was  improperly  be- 
fore us.  I  have  no  hesitation,  however,  in  saying  that  with 
tlie  exception  of  a  few  verbal  inaccuracies,  the  complaint 
is  perfectly  good.  For  the  reason  given  in  the  opinion  in 
tie  case  of  the  Hale  &  Nora-oas  Co.  v.  Tlie  People  of  Storey, 
the  judgment  of  the  court  below  in  this  case  must  be  re- 
versed. 


THE  PEOPLE,  Appellant,  v.  EGBERT  LOGAN, 

Bespondent. 

[1  Nevada,  110.] 

^AfPKiL  Allowed  tbom  an  Obdbb  Sustainimo  a  Dekubbeb. — An  appeal  in 
criminal  cases  may  be  taken  from  an  order  of  the  district  court  aUowing 
a  demurrer,  thoagh  final  judgment  be  not  entered. 

'btDicniKirr — Statdtobt  Offensbs,  how  Stated.— An  indictment  shotild 
charge  a  statutory  offense  in  the  words  of  the  statute  creating  it,  or  in 
words  of  similar  import. 

>bEic.~The  crime  must  be  directly  and  positively  charged  and  not  argu- 
mentatiTely.  The  want  of  a  direct  allegation  of  anything  material  to 
the  description  of  the  substance,  nature  or  manner  of  the  offense  cannot 
be  supplied  by  any  intendment  or  implication  whatever. 

^PEAL  from  the  District  Court  of  the  Second  Judicial 
%trict  of  the  Territory  of  Nevada,  Ormsby  County,  Hon. 
Geobge  Turneb  presiding. 

2%TOa«  E.  Haydon  and  Charles  E.  JFlandreau,  for  Appel- 
lant. 

*5.  M.  Clarkey  for  Respondent.  [*112] 

^y  the  Court,  Lewis,  C.  J. : 

"Mie  defendant  was  indicted  by  the  grand  jury  of  Ormsby 

'^ty*  under  section  eighty-five  of  the  revenue  act  of  1862, 

^he  indictment  sets  forth  that  the  defendant,  on  the  3d 

yV^y  of  September,  A.  D.  1862,  was  elected  tax  collector  of 

^^  county  of  Ormsby,  and  that  on  the  12th  day  of  the  same 

^Onth  be  duly  qualified  and  entered  upon  the  duties  of  his 

(1)  8  Ver.  UL  (9)  9  Sev,  254,  (S)  7  Xer.  377 ;  10  Ney.  ua« 
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o£Sce;  tbat  prior  to  the  first  Monday  of  May,  a.  d.  186-* 
there  had  been  issued  to  the  defendant,  as  tax  collector,  t: 
the  auditor  of  the  county  of  Ormsby,  a  license,  authorizic 
the  licensee  to  retail  spirituous,  malt  and  fermented  liquor* 
the  same  being  a  fifteen  dollar  license;  that  on  tl 
[*113]  19th  day  *of  June,  A.  D.   1864,  at  said  county 

Ormsby,  the  defendant,  instead  of  returning  t^l 
said  license  to  the  auditor  on  the  first  Monday  of  May,  a. 
1864,  as  required  by  law,  willfully,  unlawfully  and  feloc 
ously  retained,  and  had  in  his  possession,  the  same  liceusi 
with  intent  to  put  the  same  in  circulation.  It  is  als 
charged  that  on  the  19th  day  of  June,  A.  D.  1864,  in  tli 
county  of  Ormsby  aforesaid,  the  defendant  did  willfully 
unlawfully  and  feloniously  issue  the  said  license;  thatoi 
the  19th  day  of  J^ne,  a.  d.  1864,  in  the  county  of  Ormsby 
the  defendant  unlawfully,  willfully  and  feloniously  altered 
the  license  aforesaid,  from  a  fifteen  dollar  to  a  forty-fir 
dollar  license,  and  willfully,  unlawfully  and  feloniously 
issued  the  same  to  certain  parties  mentioned. 

To  this  indictment  defendant  interposes  a  demurrer,  a£ 
signing  several  grounds,  only  two  of  which  need  be  uoticec 

First.  That  the  indictment  does  not  state  facts  sufficiei 
to  constitute  a  public  offense;  and 

Second.  That  it  does  not  substantially  conform  to  sectior 
two  hundred  and  thirty-four  and  two  hundred  and  thirt 
five  of  the  criminal  practice  act  of  the  State  of  Nevada. 

This  demurrer  was  sustiiined  by  the  court  below,  and  i 
order  made  resubmitting  the  case  to  the  next  grand  jury 
the  county.     From  the  ruling  of  the  court,  sustaining  C 
demurrer,  the  people  appeal. 

A  preliminary  motion  was  made  by  defendant's  connfl 
to  dismiss  the  appeal,  upon  the  ground  that  the  final  juc 
meut  not  having  been  entered  no  appeal  could  be  tak^ 
that  no  np}X)al  will  lie  from  an  oixler  sustaining  a  demurs 
to  an  indictment,  and  some  authorities  from  California  a 
relied  on  to  sustain  this  position. 

But  these  decisions  were  based  upon  a  statnte  esaentiii 

different  from  ours;  and  I  do  not  think  it  necessaiy  to  1<3 

bejrood  tbo  practice  act  itaell  to  deteimvue  this  quesiic 
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Indeed,  section  four  hundred  and  sixty  nine  seems  to  cover 
this  case  exactly.  It  provides  "that  the  party  aggrieved  in 
ft  criiDinal  action,  whether  that  party  be  the  people  or  the 
defendant,  may  appeal  as  follows :  First,  to  the  probate 
court  of  the  county  from  a  final  judgment  of  a  justice's 
court;  second,  to  the  supreme  court  from  a  final  judg- 
ment of  the  district  court,  in  all  criminal  *cases;  [*114] 
ako/rom  an  order  of  tlie  district  court  allowing  a  cfe- 
fnurrtr^  granting  or  refusing  a  new  tnaV^ 

There  can  be  no  diversity  of  opinion  as  to  the  interpreta- 
tion to  be  put  upon  this  language.  The  last  clause  of  the 
section  allows  an  appeal  from  "  an  order  of  the  district  court 
Allowing  a  demurrer."  But  it  is  claimed  by  defendant's  coun- 
sel that  as  it  is  the  duty  of  the  court  under  section  289  of 
tlie  criminal  practice  act,  to  **give  judgment  either  allowing 
or  disallowing"  the  demurrer,  it  could  not  have  been  in- 
tended to  allow  an  appeal  where  no  judgment  is  so  given 
^pon  sustaining  the  demurrer. 

I  can  see  no  reason  for  putting  so  restricted  an  interpreta- 
tion upon  these  general  words  of  the  statute;  the  reason  is 
^1  against  it.     If  the  appeal  is  to  be  confined  to  cases  where 
^al  judgment  is  rendered,  the  latter  portion  of  subdivision 
^^ond  of  section  469  is  utterly  nugatory  and  of  no  force  or 
^fiect;  because  an  appeal  from  a  final  judgment  is  expressly 
Provided  for  by  the  first  portion  of  the  section.     Indeed, 
^Hch  an  interpretation  can  only  be  adopted  by  disregarding 
jlie  cardinal  rule,  that  in  the  construction  of  a  statute  effect 
^^to  be  given,  if  possible,  to  every  clause  and  section  of  it. 
^any  effect  is  to  be  given  to  the  words,  "also  from  an  order 
^'  the  district  court  allowing  a  demurrer,"  we  must  hold 
^lat  an  appeal  will  lie  from  an  order  sustaining  the  de- 
^nrrer,  regardless  of  whether  judgment  is  entered  or  not. 

Again,  there  is  a  complete  answer  to  the  position  taken 
^y  defendant's  counsel  in  the  language  of  the  section  itself, 
^*4ich  allows  an  appeal  from  an  order;  and  an  order  can  in 
^o  sense  be  considered  a  judgment.  It  would  be  difficult 
^  find  words  which  would  more  clearly  express  the  inten- 
^n  of  tiie  legislature  than  those  employed  in  section  469. 
"^^lie  first  clause  of  Babdirlsion  second  authorizes  appeals 
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from  final  judgments,  and  the  second  clause  provides  for  an 
appeal  from  an  order  allowing  a  demurrer,  wliich  is  pre- 
cisely the  case  at  bar.     I  think,  therefore,  that  this  appeaL 
was  properly  taken. 

This  brings  us  to  the  consideration  of  the  sufficiency  of 
the  indictment  upon  which  the  defendant  was  arraigned. 

We  recognize  the  fact  that  the  tendency  of  all  modem 
legislation  and  judicial  decisions  is  to  ignore  the 
[*115]  correctness  of  form  *which  was  required  at  common 
law,  but  it  is  a  tendency  perhaps  more  to  be  de- 
plored than  encouraged.  By  this  attempt  to  ignore  the 
formula)  of  the  common  law,  our  entire  system  of  pleading 
has  gradually  passed  from  the  extreme  of  technical  exactness 
into  the  opposite,  of  loose,  careless  and  slovenly  inaccuracy, 
which  is  more  fruitful  in  x^erplexing  and  annoying  the  courts 
than  in  furthering  the  ends  of  justice. 

The  express  provisions  of  our  practice  act,  of  coarse,  can- 
not be  disregarded,  but  courts  should  not  go  beyond  its 
strict  letter  to  encourage  carelessness  in  pleading. 

The  indictment  in  this  case  I  think  radically  defective. 
That  section  of  the  revenue  act  under  which  it  was  found 
provides  that,  "if  either  the  treasurer,  county  auditor,  tax. 
collector,  or  any  person,  shall  have  in  his  possession,  with 
intent  to  circulate,  or  put  in  circulation,  any  other  license 
than  those  properly  issued  to  the  tax  collector,  under  the 
provisions  of  this  act,  the  person  so  offending  shall  be  guiltj 
of  felony,  and  on  conviction  bo  sentenced,"  etc. 

The  words  of  the  statute  creating  the  offense,  or  words  of 
similar  import,  should  be  used  in  the  indictment.  In  this 
case  the  having  in  possession  with  intent  to  circulate,  or 
putting  in  circulation  any  license  other  than  those  properly 
issued,  is  what  constitutes  the  offense;  but  nowhere  in  this 
indictment  are  these  words,  or  words  of  a  similar  import, 
used;  but,  on  the  contraiy,  it  is  expressly  charged  that  on 
the  19th  day  of  June,  A.  D.  18G4,  the  defendant  did  *' will- 
fully, unlawfully  and  feloniously  issue"  a  license  which  had 
been  pntperly  issued  on  the  part  of  the  plaintiff  to  him.  This 
surely  is  no  crime,  but  the  strict  performance  of  his  daigr- 
Sut  it  ia  urged  on  behalf  of  the  people,  that  as  the  defend- 
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ant  did  not  return  the  license  in  question  to  the  auditor  on 
the  first  Monday  in  May,  as  required  by  law,  therefore  it 
most  be  taken  to  be  a  license  other  than  one  properly  issued. 
In  other  words,  that  the  failure  to  return  a  license  properly 
issned  at  the  time  required  by  law,  ipso  facto,  makes  it  a 
license  improperly  issued.  I  do  not  think  this  position 
tenable.  How  the  mere  neglect  to  return  a  license  once 
r^larand  properly  issued,  will  change  it  so  as  to  make 
it  a  license  other  than  one  properly  issued,  I  am  unable 
to  see. 

There  is  a  further  answer  to  this  position  of  coun- 
sel, however,  *which  is  conclusive,  even  if  it  be  ad-  [*11G] 
mitted  that  such  a  license  was  one  improperly  issued : 
that  is,  it  is  not  directly  charged  in  the  indictment  to  be 
snch.    The  facts  are  stated  that  the  defendant  issued  to 
Fnlston  &  Bro.  a  license  which,  by  law,  he  should  have  ro- 
tnrned  to  the  auditor  a  month  prior  thereto;  arguendo  we 
might  say,  that  it  was  therefore  a  license  improperly  issued; 
hnt  this  is  argumentative,  and  not  good  even  in  civil  plead- 
ing, much  less  so  in  an  indictment.    (Com.  Dig.,  Pleading.) 
When  the  defendant  was  sued  for  taking  away  the  goods 
of  the  plaintiff,  he  pleaded  that  the  plaintiff  never  had  any 
goods;  this  was  an  infallible  argument,  but  it  was  held  not 
to  be  a  good  plea.     The  charge  in  an  indictment  should  al- 
^ys  be  positively  laid,  and  not  inferentially.     Archbold 
says:  "The  want  of  a  direct  allegation  of  anything  material 
in  the  description  of  the  substance,  nature  or  manner  of 
the  offense,  cannot  be  supplied  by  any  intendment  or  im- 
plication whatever."     (Archb.  Crim.  Pr.  and  PL  87.)     So 
strictly  observed  is  this  rule,  that  "in  an  indictment  for 
ninrder  the  omission  of  the  words  ex  maliiia  prcecogUata  is 
not  supplied  by  the  words  felonice  murdravit,  although  the 
l^ter  words  imply  them."     (Id.) 

Agam,  counsel  contend  that  the  indictment  charges  the 
defendant  with  having  changed  the  license  from  a  fifteen  to 
*fotty.five  dollar  license  before  issuing  it,  and  that  there- 
^  fte  conclusion  is  irresistible  that  it  was  a  license  other 
^  one  properly  issued.  True,  the  argument  is  infallible; 
1^  the  point  is  subject  to  the  same  objection  as  tlie  ol\iex*, 
^ksugamentatiye* 
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Nomerons  other  objections  are  urged  to  the  indictm< 
but  we  do  not  think  it  necessary  to  pass  upon  them.  ' 
ruling  of  the  court  below  is  sustained. 


J.  C.  TRA.VIS,  Bespondent,  v.  M.  EPSTEIN  et  i 

Appellants. 

[1  Nevada,  116.] 

*  Pabol  Evidkkcr  when  Admissible  to  Gobrect  Mistaxss  in  Wbuti 

6TBUMKNT. — Parol  evidence  cannot  be  admitted  to  supply,  contx 

vary  or  enlarge  the  words  of  a  written  contract,  except  in  a  prope 

ceeding  to  correct  a  mistake  in  the  drafting  of  the  instrume 

[*117]  *Idem. — But  parol  evidence  may  be  admissible  to  prove  the  ii 
of  a  separate  and  distinct  parol  contract  at  the  same  t 
written  contract  is  made. 

Monet  Paid  undeb  Mistake  of  Fact  may  be  Keoovebed  Back. — If  an 
in  fact  is  made  in  a  settlement,  and  the  party  against  whom  it  is 
pays  more  than  he  is  justly  bound  to  pay,  he  may  recover  it  back. 

CoNBiDKBATiON — Pabtial  Failubk  OF,  ▲  Gk>oD  DEFENSE. — A  partial  fail 
consideration  can  be  pleaded  as  a  defense  pro  tanio  to  a  note. 

Evidence  Admissible  to  show  Mistakk. — The  agreement  between  the  p 
and  the  circumstances  attending  the  settlement  may  be  introducec 
other  facts  and  circumstances,  to  show  mistake. 

Appeal  from  the  District  Court  of  the  Second  Ju< 
District  of  the  Territory  of  Nevada,  Douglas  County,  '. 
George  Turner  presiding. 

The  facts  of  the  case  are  stated  in  the  opinion. 

IVilliama  &  Bixler^  for  Appellants. 

Kendall,  Quint  &  Hardy,  for  Bespondent. 

[*119]      *By  the  Court,  Beatty,  J.  : 

This  was  a  suit  brought  on  two  promissory  notes  b 
plaintiff  as  assignee  of  one  Dryden.  The  defense  s< 
(so  far  as  there  is  any  question  before  the  court)  was, 
prior  to  the  time  the  notes  were  executed  there  had 

an  informal  settlement  between  the  defendants  and  Dr 

■ 

and  a  balance  found  due  to  Dryden  of  nine  hundre< 

(1)  Bee  8  Kev.  120;  i  Kev.  ^Qi;  1  ^«^.  *St^ 
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eighty-three  dollars,  but  this  settlement  was  made  in  the 
absence  of  defendant's  books,  and  with  an  understanding 
that  if  any  eiTor  was  discovered  when  they  had  access  to 
their  books,  it  was  to  be  rectified.  On  the  7th  day  of  Jan- 
uary, 1862,  defendants  executed  four  promissory  notes  of 
differeut  sizes,  amounting  in  the  aggregate  to  nine  hundred 
and  eighty-three  dollars,  with,  as  the  defense  alleges,  the 
''express  understanding,  promise  and  stipulation,  if  any 
error  or  mistake  should  be  discovered  thereafter  that  the 
some  should  be  rectified,  and  that  said  promissory  notes 
Bhonld  be  enlarged  or  diminished  in  amount,  according  as 
the  mistake,  if  any  should  be  found,  in  favor  of  or  against 
saidDryden." 

On  the  trial  of  the  case,  after  the  plaintiff  rested,  the  de- 
fense offered  the  following  testimony:  "That  at  the  time 
said  notes  sued  upon  were  given  by  said  appellants,  to  the 
Assignor  of  respondent,  it  was  the  express  understanding 
and  stipulation  between  the  said  assignor  (Dryden)  of  the 
^pendent  [and  these  appellants],  that,  if  at  any  future 
period,  upon  examination  of  their  books,  accounts,  vouch- 
ers, etc.,  the  appellants  should  discover  any  mistake  or 
error  in  the  amount  of  their  respective  claims  against  each 
ether,  increasing  or  diminishing  the  amount  informally  set- 
tled upon,  and  for  which  the  notes  referred  to  herein  were 
given,  then  the  said  error,  upon  its  being  discovered,  should 
l>e  rectified,  and  the  amount  of  said  notes  should  be  in- 
creased or  diminished  in  accordance  therewith."  Also, 
appellants  offered  to  prove,  that  after  the  execution 
of  said  *notes,  they  did  make  an  examination  of  [*120] 
their  books  and  vouchers,  according  to  said  stipula- 
tion, and  found  that  the  said  Dryden,  the  payee  of  said 
notes,  had  claimed  more  than  was  due  him,  and  that  there 
was  &n  error  or  mistake  against  the  respondent  of  two 
kindred  and  twenty  dollars  existing  at  the  time  said  notes 
were  given,  and  which  should  have  been  deducted  from 
said  notes  according  to  agreement;  and  appellants  further 
offered  to  prove  that  when  they  executed  and  delivered 
'^  notes  to  the  said  Dryden,  payee,  as  aforesaid,  that 
'^^ither  these  appellants  nor  the  said  Dryden  had  proaQut 
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tbeir  respective  books,  accounts  or  vouchers,  by  \<rhich  a 
correct  settlement  of  their  business  affairs  could  be  ascer- 
tained. 

The  admission   of  this  testimony  was  objected  to  by 
plaintiff,   the  objection  sustained,  and  the  defendants  ex- 
cepted.    The  question  presented  to  this  court  is,  did  the 
court  below  err  in  rejecting  this  testimony?    Respondents 
rely  on  the  proposition  that  **  parol  evidence  is  not  admis- 
sible to  supply  or  contradict,  to  enlarge  or  vary  the  words 
of  a  contract  in  ^vriting."    No  proposition  can  be  better 
established  than  the  one  laid  down.     Yet  the  application 
of  that  rule  in  practice  sometimes  presents  questions  of 
great  nicety.     It  is  not  contended  here  that  the  contract  set 
up  in  the  defendants'  answer  could  be  proved  by  way  of  ex- 
plaining the  meaning  of  the  notes  given;  that  is,  *'  to  supply, 
contradict,  enlarge  or  vary  the  words  "  contained  in  these 
notes.     Such  proof  can  never  be  introduced  except  in  a 
proper  proceeding  where  there  has  been  a  midake  in  draft- 
ing the  instrument.     But  if  we  understand  the  position  of 
the  appellants,  they  claim  the  right  to  prove  a  substantive 
and  distinct  contract.     The  language  of  the  pleading  is 
rather  peculiar,  '*  that  said  promissory  notes  should  he  en- 
larged or  diminished  in  amount  according  as  the  mistake, 
if  any  should  bo  found,"  etc.     Wo  are  hardly  to  suppose,  if 
the  parties  used  this  exact  language,  that  it  was  their  inten- 
tion that  if  Dryden  found  a  mistake  in  the  accounts  in  his 
favor  that  he  was  to  alter  or  erase  and  rewrite  the  amounts 
in  the  notes  ho  held  against  the  defendants,  to  correspond 
with  the  corrected  accounts;  or  if  the  error  was  proved  tb^ 
other  way,  that  he  was  to  allow  the  defendants  to  alter  tl>* 
notes  he  held.     But  if  wo  put  a  common-sense  \Sy 
[*121]  terpretation  on  the  agreement,  it  *simply  meant  th-^ 

this  settlement  was  not  to  be  considered  final, 
an  error  was  found,  it  was  to  be  corrected.  If  in  favor  " 
defendants,  Di-yden  would  surrender  one  or  more  of  ti^ 
notes,  or  enter  a  credit  on  them  to  the  extent  that  would 
necessary  to  correct  the  error.  If  against  the  defendax*-" 
thev  would  execute  an  additional  note  for  the  amount  di^^ 
Putting  this  interpretation  on  ihe  agreement,  and  it 
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to  us  that  it  may  be  hekl  to  be  not  an  agreement  to 
:he  contract  as  expressed  in  the  notes  execated,  but  a 
ate  and  independent  agreement  that,  upon  thehappen- 
f  a  certain  event  (the  finding  an  error  or  mistake  in 
Jttlement)  they  would  correct  it.  We  are  not  satisfied 
an  agreement  would  be  invalid. 

vould  appear  to  be  an  agreement  founded  on  a  good 
leration;  nor  do  we  see  that  the  fact  that  the  agree- 
was  entered  into  simultaneously  with  the  execution  of 
otes,  renders  it  null  and  void,  or  affects  the  character 
dence  by  which  it  is  to  be  sustained, 
t  admitting  our  views  on  this  point  are  erroneous,  still 
)ears  to  us  that  the  rights  of  the  parties  in  this  in- 
e  would  be  about  the  same  without  oral  agreement. 
.  the  absence  of  their  books,  the  parties  had  made  a 
iment,  and  the  defendants  paid  an  apparent  balance 
ist  themselves,  each  of  the  parties  acting  in  good  faith, 
aboriug  under  a  mutual  mistake  of  fact,  there  can  be 
3abt  the  defendants  would,  on  discovering  a  mistake 
ist  themselves,  have  been  entitled  to  recover  back  the 
iDt  paid  beyond  the  real  balance  against  them, 
they  possessed  this  right  without  agreement,  the  con- 
which  was  attempted  to  be  made  could  not  destroy 
right. 

16  defendants  not  only  offered  to  prove  the  verbal  con- 
,  but  the  existence  of  the  mistake.  If  the  notes  were 
1  for  nine  hundred  and  eighty-three  dollars,  and  there 
only  due  from  defendants  seven  hundred  and  sixty- 
3  dollars,  there  was  a  partial  failure  of  consideration; 
if  a  partial  failure  of  consideration  can  be  set  up  as  de- 
3  to  a  note,  that  part  of  the  evidence  relating  to  the 
ake  in  the  accounts  was  admissible,  for  the  purpose  of 
nng  that  failure. 

has  not  been  many  years  since  it  was  almost  invariably 
I  by  the  courts  of  England  and  the  various  States 
tis  *Union,  that  partial  failure  of  the  considera-  •[*122] 
I  could  not  be  pleaded  at  law  as  a  defense  pro 
'o  U)  a  note. 
)f  late  yearsy  however,  to  avoid  circuity  of  action,  maiij 
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common  law  conrts  have  held  that  partial  failure  of  consi 
eration  of  a  note  may  be  pleaded  at  law.  That  we  think  t 
better  rule;  and  especially  must  it  be  so  under  our  systei 
where  the  common  law  and  equity  systems  are  so  intimaU 
connected.  The  notes  in  this  instance  were  assigned  afl 
maturity,  and  it  is  a  well-settled  principle,  that  under  so 
circumstances,  whatever  would  have  been  a  defense  to  t 
notes  in  the  hands  of  the  original  payee,  is  also  a  defei 
against  the  assignee. 

The  answer  of  defendants  in   this   case  seems  to  r< 
principally  on  that  oral  contract  as  a  defense.     NeverU 
less  it  states  substantially  the  facts  that  would  have  to 
stated  to  sustain  the  plea  of  partial  failure  of  consideratic 

Under  our  very  liberal  system  in  regard  to  pleadings, 
think  it  may  be  held  as  a  good  answer  to  support  that  ( 
fense. 

The  authorities  as  to  the  introduction  of  evidence  to  pre 
oral  agreements  made  when  the  notes  were  executed,  as 
the  manner  of  paying  notes,  the  giving  of  credits,  etc.,  a 
it  appears  to  us,  somewhat  conflicting  and  not  easily  rec< 
ciled. 

AVe  think  these  propositions  have  been  settled.  If  A. « 
B.  settle  accounts,  A.  gives  his  note  to  B.,  and  B.  agree: 
A.,  on  examination  of  his  accounts,  is  dissatisfied,  he  i 
give  up  the  note  or  enter  a  credit  on  it,  this  is  not  a  \i 
agreement.  It  is  a  verbal  agreement  to  make  that  depe 
ent  on  the  will  of  A.,  which  by  the  writing  is  absolute, 
if  B.  says  to  A.,  when  the  note  is  executed,  if  you  will  J 
cure  bank  notes  of  a  certain  character,  I  will  take  them 
discharge  of  this  note,  and  A.  executes  the  note  with  1 
understanding;  it  has  been  held  he  cannot  discharge 
note  with  such  bank  notes,  or  plead  the  tender  of  then 
defense,  because  this  would  be  varying  a  written  conti 
by  parol. 

Yet  when  B.,  by  the  terms  of  a  contract,  was  bound  to 
A.  a  sum  of  money  at  a  future  day,  and  A,  obtained  fron 
a  smaller  sum,  and  executed  his  note  to  B.  for  such  sme 
sum,  with  the  oral  agreement  made  when  the  note  was  < 
cuted,  that  the  note  was  not  to  be  paid,  but  the  note 
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accomulated  interest  was  to  be  credited  on  the  larger 
snm  when  it  became  *due  on  B.'s  contract,   this  [*123] 
agreement  was  held  to  be  a  defense  against  the 
note.    A  case  which  seems  irreconcilable  with  the  preced- 
ing cases. 

The  case  of  Batterman  v.  Pieixe  (3  Hill,  171),  is,  it  ap- 
pears to  us,  precisely  like  the  one  under  consideration,  so 
far  as  it  relates  to  the  admissibility  of  oral  testimony. 

In  next  to  the  last  paragraph  of  opinion,  page  178,  the 
court  holds  the  oral  testimony  does  not  tend  to  vary  the 
^tten  contract,  but  proves  a  distinct  verbal  contract  en- 
tered into  simoltaneoosly  with  the  written  contract. 

Several  other  cases  we  have  examined  seem  to  agree  in 
principle  with  these  latter  ones.  From  the  want  of  access 
to  a  good  library,  we  have  not  been  able  to  give  this  part 
of  the  subject  such  an  examination  as  we  could  have  de- 
sired. But  from  the  best  light  we  have  on  the  subject,  we 
are  satisfied  the  whole  of  the  evidence  offered  by  the  de- 
fendants should  have  been  admitted.  The  settlement  hav- 
ing been  made,  the  burden  of  proof  falls  on  defendants  to 
prove  a  mistake.  And  that  proof  must  be  reasonably  clear 
*nd  satisfactory. 

The  fact  that  the  parties,  when  they  made  the  settlement, 
^ticipated  that  probably  there  might  be  a  mistake,  may  be 
legitimately  introduced  with  other  testimony  to  explain  any 
mistake  and  partial  failure  of  consideration.  The  proof  of 
the  agreement,  and  the  fact  that  defendants  thouglU  there 
^as  a  mistake,  would  not  be  a  defense  to  this  action.  But 
Proof  that  there  was  a  mistake  is  a  defense  pro  tanlo. 

The  order  of  the  court  below,  refusing  to  grant  a  new 
^^,  must  be  set  aside,  the  judgment  reversed,  and  a  new 
*^  granted. 
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RUNKLE,  UCHTENSTEIN  et  al.,  Appellants,  v.  GAT- 
LORD,  Respondent. 

[1  Nevada,  123.] 

i  ^        RESPONSE  TO  PETITION  FOR  REHEARmO. 

Dot;  op  Mobtoaobk  with  Powkb  to  SKLii.--A  mortgagee  or  trustee  in 
possession,  with  power  to  sell,  mast  sell  fairly  and  for  the  best  price  ha 
can  obtain. 

PUBCHASKB  FBOM  MOBTGAOKX — ^WhEN  NOT  AN  InHOOINT  VeNDKS. — OoeirhO 

purchases  from  a  mortgagee  in  x)os3es8ion,  with  power  to  sell, 
[*124]  *aud  who  knows  the  mortgagee  is  sacrificing  the  property,  sell- 
ing  it  at  a  small  fraction  of  its  valne,  and  that,  too,  when  he 
could  collect  his  debt  oat  of  the  rents  iu  from  two  to  five  months  with- 
ont  sale,  is  not  an  innocent  vendee,  and  will  not  be  protected  in  his 
purchase.  He  can  occupy  no  better  position  than  that  of  an  assignee  of 
the  mortgage  debt. 

Deed  to  Thibd  Party — Effect  of. — If  he  gets  a  third  party,  who  is  igno- 
rant of  the  fact  that  the  vendee  is  merely  a  mortgagee  or  trustee,  to  make 
the  purchase,  advance  the  money  for  him  and  take  the  deed  to  himself 
(the  third  party),  this  will  not  alter  the  effect  of  the  deed  after  the  nom- 
inal purchaser  transfers  the  title  to  his  principal  for  whom  he  made  the 
purchase.  ' 

Idem. — The  deed  can  only  operate  as  a  security  for  the  advance  made  by  the 
uomiual  purchaser.  ^Vhen  that  money  and  interest  is  paid  by  the  bene- 
ficial purchaser,  then  he  stands  just  as  if  he  had  made  the  purchase 
himself  without  the  intervention  of  a  third  party. 

Appeal  from  the  District  Court  of  the  First  Judicial 
District  of  the  Territory  of  Nevada,  Hon.  J.  W.  NoBTH 
presiding. 

The  facts  of  the  case  are  sufficiently  shown  in  the  opinion.* 

Anderson  &  Lansing  and  J.  II,  Ilardy,  for  Appellants. 

Ealston  &  Griffith^  for  Bespoudent, 

[n25]      *By  the  Court,  Beatty,  J. : 

This  cause  was  heard  and  determined  by  the  Supre 
Court  of  the  Territory  of  Nevada,  and  after  its  determi 
tion  a  petition  for  rehearing  was  presented  to  that  co 
which  was  never  acted  on.     It  now  comes  before  us  to 
termine  whether  that  petition  shall  be  granted  or  refuse*^ 
The  opinion  of  the  late  court  is  not  to  be  found  among 
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lies  of  the  court,  and  we  are  therefore  under  the  necessity 
)f  treating  this  case  almost  as  if  it  were  before  us  on  trial. 

Tlie  principal  facts  of  the  case  are  these : 

The  plaintiflf,  Gaylord,  in  the  month  of  June,  1860,  was 
he  owner  of  a  certain  town  lot 'in  Virginia,  and  being,  in- 
ebted  to  George  W.  Durgan  in  the  sum  of  two  hundred 
nd  forty  dollars,  executed  his  note  to  Durgan  for  that 
mount,  and  secured  the  note  by  mortgage  on  his  city  lot. 
Id  April,  1861,  plaintiff  was  in  bad  health,  and  fearing  a 
idden  death,  gave  an  absolute  deed  to  Durgan  for  the  lot — 
organ  accepting  the  deed  and  promising  to  sell  the  lot  and 
mit  the  proceeds  (after  deducting  the  amount  of  his  note), 

the  family  of  Gaylord  in  Illinois.  When  the  absolute 
»e(l  was  delivered,  Durgau  still  retained  the  note  and  mort- 
ge.  Durgan,  after  this,  left  the  Territory,  and  Gaylord 
ntinued  to  enjoy  and  receive  the  rents  and  profits  of  the 
operty,  but  in  so  doing  professed  to  act  as  the  attorney  of 
irgan.  In  November,  1861,  Durgan  appointed  one  C.  H. 
sh  his  attorney,  with  power  to  collect  debts  and  execute 
Dvejances  of  real  estate. 

In  January  or  February,  1862,  Durgan  instructed  his 
orney,  Fish,  "to  raise  the  money  on  said  property  to  pay 
3  said  note  of  two  hundred  and  forty  dollars,  and  also  two 
ter  notes  of  other  parties,  amounting  to  about  five  hun- 
h1  dollars,  in  all  to  about  seven  hundred  and  fifty  dollars." 
is  quotation  is  from  the  finding  of  the  referee.  We  are 
erly  nnable,  from  the  pleadings,  from  the  findings  of  the 
ts,  evidence,  or  statement  of  facts  made  by  counsel,  to 

what  connection  these  two  notes  for  *  *  about  five  hundred 

krs"  had  with  the  business  of  Gaylord  and  Durgan. 

uetimes  we  have  been  inclined  to  believe  that  these 

>  notes  were  notes  against  *Gaylord,  which  Dur-  [*126] 

i  Lad  bought  and  got  assigned  to  himself,  and 

s  desirous  of  having  tacked  on  to  his  mortgage.     From 

ler  expressions,  especially  in  petition  for  rehearing,  we 

old  infer  that  these  were  notes  due  from  Durgan   to 

uigers  to  this  record. 

^idi  was  instructed  to  get  a  new  note  from  Gaylord  cover- 

» the  whole  seven  handred  and  &ftj  dollars,  or  iu  case  ol 


102  RuNKLE  v.  Gatlobd.  [Snp.  C 


Opinion  of  the  Court — Beatty,  J. 


refusal  to  sell  the  lot  for  that  amount.  Gajlord  refased  i 
execute  the  new  note  (for  what  reason  is  nowhere  stated 
and  Fish  then  attempted  to  raise  the  seven  hundred  ai 
fifty  dollars  on  the  property.  After  trying  in  other  quarter 
lie  applied  to  Lichtenstein,  who  was  then  a  tenant  in  posse 
sion  of  the  lot,  paying  one  hundred  and  fifty  dollars  p 
mouth.  Lichtenstein*s  lease  purported  to  be  made  by  Da 
gau,  through  his  attorney-in-fact,  Gaylord.  Lichtensie 
was  informed  by  Fish  that  he  had  been  instructed  by  Dn 
gau  'Ho  raise  the  money  on  the  plaintiffs  note  and  the  oih* 
notes  as  before  stated,  and  to  execute  a  deed  of  the  proper 
upon  receiving  the  amount  due  on  said  notes.  He  skow( 
his  power  of  attorney  and  plaintiflTs  deed  to  Durgan.  I 
also  showed  the  notes  to  Lichtenstein,  and  figured  up  tl 
amount  due  on  them,  and  stated  to  him  that  he  would  ex 
cute  a  deed  for  the  amount  so  found  to  be  due  on  them.*" 
This  quotation  is  from  a  finding  of  the  referee.  Tt 
weeks  after  this  conversation  between  Fish  and  Lichte 
stein,  the  latter  came  with  Bunkle  to  see  Fish.  Bank 
advanced  the  seven  hundred  and  fifty  dollars,  took  thede< 
to  himself,  and  gave  an  obligation  to  Lichtenstein  to  conT< 
the  lots  to  him  on  the  payment  of  seven  hundred  and  fif 
dollars  within  six  and  after  three  months  from  the  da 
thereof,  ho  (L.),  in  the  meantime,  to  keep  the  property  ai 
pay  a  rent  of  sixty  dollars  per  month  until  the  purchas 
price  was  paid.  After  the  deed  was  delivered  to  Bunkl 
Fish  then  offered  him  the  three  notes  and  the  mortgage  * 
Gaylord. 

At  first  he  appeared  surprised  at  the  offer,  and  was  di 
posed  to  refuse  having  anything  to  do  with  them,  and  the 
accepted  them.  Subsequently  Lichtenstein  paid  the  sevc 
hundred  and  fifty  dollars  to  Bunkle  and   took  the  deei 

Gaylord  tendered  to  Bunkle  before  he  deeded  the  I 
[*127]  to  Lichtenstein  the  *amouut  of  the  two  hundred  ai 

forty  dollars,  note  and  interest,  and  demanded  a  dee 

for  the  property.  This  was  refused,  and  a  suit  was  brongh 

The  referee  finds  that  Lichtenstein  had  notice  of  the  tm 

between  Durgan  and  Gaylord,  and  that  Bunkle  was  not  tl 

real  purchaser  of  the  lot,  but  ou\y  advanced  the  money  £ 

JJichteDBtein,  and  took  liia  Bocunty  on  \\xe\oV», 
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The  referee  decrees  that  on  the  receipt  of  the  two  hun- 
dred and  forty  dollars  and  interest  bj  Bankle,  he  should 
convey  the  lot  to  Gaylord.  This  decree  is  sustained  by  the 
coart,  and  counsel  for  -defendants  ask  for  a  rehearing.  The 
first  proposition  in  petition  is  in  general  terms  (no  particu- 
lar defect  pointed  out),  that  the  complaint  is  defective. 
The  complaint  is  not  a  model  of  good  pleading,  but  we 
think  states  facts  sufficient  to  entitle  the  plaintiff  to  the  re- 
lief sought,  if  sustained  by  the  proof.  The  next  point  is 
thtteven  according  to  plaintiff's  theory,  Durgan  was  trustee, 
with  power  to  sell,  and  if  he  sold  under  the  power  his  fail- 
ure in  regard  to  the  application  of  the  funds  could  not  in- 
validate the  sale. 

This  is  true  if  the  sale  was  a  fair  one,  and  the  purchaser 
had  DO  complicity  with  the  misapplication  of  the  funds. 

Another  point  made  by  the  petitioner  is,  that  if  Lichten- 
Bteiu  knew  the  facts  in  relation  to  Durgan's  holding  the 
notice  and  mortgage  against  Gaylord,  there  is  no  evidence 
that  lie  knew  there  was  a  promise  or  trust  on  the  part  of 
Dnrgan  to  send  the  proceeds  of  the  sale  to  Gaylord's  family. 
That  seems  to  be  true;  but  it  is  a  matter  of  no  importance 
whether  he  knew  anything  about  the  trust  or  not.  If  Dur- 
gan merely  held  the  deed  as  security  for  the  note  (and  once 
a  mortgage  always  a  mortgage,  is  a  maxim  of  the  law),  then 
he  must  act  fairly  toward  Gaylord.  He  had  no  more  right 
to  commit  a  fraud  on  Gaylord  than  on  his  family.  Whether 
^liere  was  or  was  not  a  trust  in  favor  of  Gaylord's  family, 
^  immaterial  so  far  as  Lichtenstein  was  concerned. 

The  fact  that  the  plaintiff  did  not  swear  the  trustee,  can- 
not have  much  weight  in  this  case  when  we  consider — 

First.  That  the  trustee  was  out  of  the  Territory;  and 

Second.  That  if  any  fraud  was  committed,  he  was  the 
Hm  agent  in  the  fraud. 

*The  fact  that  Gaylord  was  asked  to  pay  his  debt  [*128J 
^ore  the  sale  was  made,  cannot  deprive  him  of  his 

If,  as  the  referee  finds,  Lichtenstein  was  the  real  pur- 
i^tter,  and  fiankle  only  advanced  the  money  for  him  and 
^  ftecuriif  oo  Hhe  property,  then  Euukle's  ignorance  ol 
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the  circumstances  under  which  Durgan  took  the  deedlroi 
Gajlord  could  not  protect  Lichtenstein.  Bunkle  might  I 
protected  to  the  extent  of  securing  his  money  advancec 
but  that  is  all.  This  money  he  had  received  from  Lichtei 
stein;  he  could  not  claim  it  of  Gaylord.  Neither  cool 
Lichtenstein,  unless  he  were  an  innocent  purchaser.  Tb 
fears  of  counsel  that  Bunkle,  an  innocent  i>arty  withov 
notice,  might,  if  this  decree  stands,  be  answerable  overt 
Lichtenstein,  are,  we  think,  entirely  without  foundatioi 
There  was  no  incumbrance  on  this  land,  created  by  BuDkl 
or  any  one  claiming  tinder  him;  but  if  there  was  an  incon 
brance,  it  was  created  by  one  who  held  the  land  prior  \ 
Buukle,  and  for  such  incumbrance  Bunkle  is  not  liable und< 
the  forty-ninth  section  of  the  act  concerning  conveyance 

Having  noticed  the  principal  points  made  in  the  applic 
tion  for  a  rehearing,  we  will  now  give  our  views  of  the  ca 
in  a  more  connected  form. 

The  referee  finds,  and  we  think  on  sufficient  evidenc 
that  Bunkle  was  not  the  real  purchaser,  but  merely  tl 
mortgagee,  in  effect,  of  Lichtenstein.  That  being  the  cas 
and  he  having  received  his  money  of  Lichtenstein  befo 
the  trial  and  judgment,  the  case  may  be  treated  as  if 
were  not  in  it.  It  is  only  necessary  to  investigate  the  rigl 
of  Lichtenstein  and  Gaylord.  T\  hen  Lichtenstein  was  i 
gotiating  with  Fish  for  the  lots,  he  knew  Fish  only  want 
to  raise  the  amount  of  those  notes.  Whether  he  had  se 
the  mortgage  or  not,  he  must  have  known  the  land  w 
held  in  some  way  as  security  for  Gaylord's  debts.  All  i 
circumstances  pointed  to  this.  Fish  wanted  to  raise  tl 
amount  of  these  notes,  not  to  sell  the  laud  for  the  higbe 
price  he  could  get.  Lichtenstein  must  have  known  that 
lot  renting  for  one  hundred  and  fifty  dollars  per  month  wi 
worth  more  than  seven  hundred  and  fifty  dollars. 

If  he  was  in  any  doubt  about  the  transivction,  he  kne 

Gaylord;  paid  his  rent  to  him  monthly,  and  con 

[*129]  have  inquired.    *If  Durgan  held  the  land  as  securit 

it  was  his  duty  to  sell  it  for  the  best  price  he  ecu 

get;  not  to  sacrifice  it  for  the  amount  of  his  debt. 

If  the  debt  secured  by  the  deed  only  amounted  to  U 
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bandied  and  forty  dollars  and  interest,  say  two  hundred 
and  eighty-five  in  all,  two  months'  rent  would  have  satisfied 
it  All  he  had  to  do  was  to  require  Lichtensteiu  to  pay  his 
rent  to  Fish  instead  of  Gaylord  for  two  mouths,  and  there 
was  an  end  of  the  matter.  If  Gaylord  was  bound  for  the 
other  two  notes,  and  he  could  tack  them  to  his  mortgage, 
the  same  course  for  five  months  would  have  paid  the  whole. 
Lichteostein  having  purchased  under  these  circumstances, 
is  in  this  dilemma: 

He  must  stand  as  the  purchaser  in  good  faith  of  the  mort- 
gagee's interest,  or  he  must  stand  convicted  of  a  fraudulent 
contrivance  and  combination  with  the  mortgagee  to  attempt 
to  deprive  the  mortgagor  of  his  right  of  redemption. 

Dm^n's  position  was  that  of  a  mortgagee  with  power  to 
sell.  To  say  that  a  mortgagee  with  power  to  sell,  who  has 
an  incambrance  on  the  estate  of  less  than  one-third  of  its 
Talne— an  incumbrance  which  five  or  six  months'  rent  will 
discharge — has  the  right  to  sell  the  estate  absolutely  to  the 
fiist  man  he  meets  who  will  pay  the  amount  of  incumbrance, 
without  any  attempt  to  get  a  larger  price  for  it,  would  in  our 
<)pinion  be  equivalent  to  saying  fraud  and  oppression  shall 
^  protected  and  encouraged. 

The  most  favorable  position  for  Lichtensteiu  to  occupy 
^  that  of  a  bona  Jide  assignee  of  the  mortgagee's  estate. 

The  findings  of  the  referee's  report,  perhaps,  entitles  him 
^  that  position.     There  is  no  finding  of  fraud. 

If  he  was  the  bona  fide  assignee  of  the  mortgaged  estate, 

^lat  then  should  have  been  the  decree  ?    Lichtensteiu  was 

^^nting  the  premises  at  one  hundred  and  fifty  dollars  per 

^onth.    He  bought  up  the  mortgagee's  interest  and  stood 

^  mortgagee  in  possession.     As  soon  as  the  rents  extin- 

^ished  the  debt  of  seven  hundred  and  fifty  dollars,  ho 

^tist  surrender  the  premises  to  mortgagor  or  become  liable 

^orthe  rents.  Lichtensteiu  held  the  premises  from  the  15th  of 

xebroary,  when  Fish  made  the  deed,  to  November  5th,  when 

^®port  of  referee  was  filed — say  for  eight  and  two- 

ttirds  months.    The  rent  for  this  period  was  *one  [*130] 

thousand  three  hundred  dollars.    So  after  allowing 

^  most  liberal  interest  on  the  seven  hundred  and  fifty 
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Monday  of  January,  1867,  and  until  their  successors  ai 
elected  and  qualified." 

The  onlj'  question  for  us  to  determine  is,  was  the  relate; 
on  the  31 8 1  day  of  October,  1864  (the  day  the  Constitutic 
took  effect),  a  county  officer  under  the  laws  of  the  Territoi 
of  Nevada?  Counsel  for  relator  say  the  Constitution  appli( 
the  term  "officer"  as  well  to  those  elected  as  to  those  wl 
are  actually  in  office,  and  refer  us  to  several  sections  whe 
the  word  officer  is  used  when  alluding,  not  to  those  in  offic 
but  to  those  elected  to  fill  an  office  at  a  future  day.  Tho 
who  have  been  elected  but  not  inducted  into  office,  ai 
properly  speaking,  officers  elect;  those  in  office  are  simp 
officers;  those  who  have  been  in  office,  but  have  gone  oi 
are  properly  ex-officers.  It  is  very  proper,  in  either  conv( 
sation  or  writing,  when  S2>eaking  of  an  officer  elect,  to  lea 
off  the  suffix,  and  style  him  simply  an  officer,  if  the  cont€ 
of  the  sentence  shows  you  are  speaking  of  one  not  yet  i 
ducted  into  office,  but  who  is  to  be  at  a  future  day;  so,  tc 
in  speaking  of  an  ex-officer,  you  may  leave  off  the  pre: 
under  like  circumstances.  But  if  the  tenn  "officer"  is  us 
in  a  sentence  where  there  is  nothing  to  qualify  or  control : 
meaning,  everybody  understands  it  refera  to  an  officer  th 
holding  and  enjoying  the  office. 

It  means  neither  an  ex-officer  nor  an  officer  elect, 
section  thirteen  of  the  schedule  the  term  "officers"  mea 
those  persons  who  may  be  actually  holding  the  office  referr 
to  when  the  Constitution  is  adopted,  and  not  to  es-offic4 
who  may  have  held  them  at  some  time  past,  nor  to  office 
elect  who  might  expect  to  hold  them  at  some  future  df 
The  Constitution  provides  for  "  continuing"  the  » 
[*133]  ing  officers  in  office.  *The  question,  then,  is,  w 
the  relator  a  county  officer  on  the  31st  day  of  Oct 
ber,  1864? 

Respondent  goes  into  an  argument  to  prove  appellani 
term  had  expired  before  the  31st  day  of  October,  and  ther 
fore  he  (respondent)  must  have  been  the  assessor  on  th 
daj'.  We  are  unable  to  see  the  force  of  this  argument.  Tl 
law  fixed  with  precision  the  day  when  respondent  should  | 
iuio  o&ce,  to  wit,  tho  first  ^.onday  of  January,  1865.     B 
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fore  that  day  he  Lad^  we  think,  no  pretense  of  claim  to  the 
office. 

If  it  were  absolutely  necessary  that  an  office  should  always 
have  an  incumbent,  we  might  hold  that  an  officer  from  ne- 
cessity would  hold  until  the  election  or  appointment  and 
qualification  of  his  successor. 

Bat  we  know  of  no  rule  of  law  by  which  this  court  can 
create  an  officer,  or  say  that  one  shall  enter  into  the  office 
in  advance  of  the  time  fixed  by  law. 

Bat  we  do  not  read  the  laws  of  the  territory  as  counsel 
for  respondent  do.  There  was  nothing  in  the  law  of  1861, 
ns  we  stated  in  the  beginning  of  this  opinion,  which  limits 
tlie  term  of  an  assessor  strictly  to  two  years.  The  time  for 
Ijolding  the  office,  under  the  law  of  1862,  is  nowhere  stated 
in  direct  terms;  and  if  the  time  of  holding  were  not  limited 
V  implication,  it  would  be  for  life  or  good  behavior.  But 
a  successor  is  authorized  to  be  elected  every  two  years,  and 
the  statute  being  silent  as  to  when  he  shall  qualify,  the  rea- 
Enable  inference  is,  he  may  qualify  as  soon  as  he  gets  his 
certificate. 

The  law  of  1864  provides,  in  express  terms,  that  the  asses- 
sors elected  in  1864  shall  not  qualify  until  January,  1865. 
Consequently,  the  former  assessor  must  have  held  over  to 
January,  1865.  There  are  other  points  made  in  relator's 
V>rie{,  but  the  points  we  have  passed  on  settle  the  case,  and 
it  is  not  necessary  to  notice  the  others. 

The  judgment  is  reversed,  and  the  court  below  directed 
to  enter  judgment  for  the  defendant. 


B.  J.  ABMSTEONG,  Appellant,  v.  A.  S.  PAUL  et  al., 

Eespondents. 

[1  Kktada,  134.] 

JciBDicnoH  or  Action  of  Fobcible  Entbt  and  UNiiAWFUL  Dbtainkb. — 
ThoQgh  the  Constitution  of  the  State  oonferd  the  jarisdiction  of  cases  of 
^ottiblo  entry  and  unlawful  detainer  on  the  district  conrts,  the  courts  of 
jostioes  of  the  peace  continue  their  jurisdiction  of  such  cases  until  the 
^^'Suuiation  of  the  district  courts  under  the  State  authority. 

(i;  Bee8Nev.8i, 
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Idem— Section  Sn,  Article  VI,  of  CoNsnTunoif,  Constbued.  — The  pa^ 
pose  of  section  six,  Article  VI,  of  the  State  Constitntion  was  not  to 
saspend  the  operation  of  the  laws  of  the  territory.  The  former  judici- 
ary system  was  intended  to  be,  and  was  continned  in  ezistenoe  until  the 
new  one  should  be  in  a  condition  to  exercise  its  fanctiona. 

JUBUDicnoN  OF  Justices  of  the  Peace. — The  organic  act  of  the  territory 
limiting  the  jurisdiction  of  justices  of  the  peace  to  cases  where  the  debt 
or  sum  cliiimcd  does  not  exceed  one  hundred  dollars,  is  applicable  to  an 
action  in  tort  for  damages,  as  well  as  to  an  action  on  oontiaei. 

Appeal  from  the  Probate  Court  of  Storey  Coanfy,  Hon- 
L.  W.  Ferris  presiding. 

The  facts  of  this  case  sufficiently  appear  in  theopioioa- 
Petiey  rfe  De  Long,  for  Appellant. 
Robinson  &  Foster,  for  Bespondents. 

[*137]      *By  the  Court,  Brosnan,  J. : 

The  facts  material  to  be  noticed  in  this  case  are  as  fol- 
lows: 

Armstrong  instituted  suit  before  a  justice  of  the  peac6 
against  the  respondents,  under  the  forcible  entry  and  un- 
lawful detainer  act,  to  recover  possession  of  the  **  Interna- 
tional Hotel,"  ill  the  city  of  Virginia.    Summons  was  issued 
on  the  3d,  returnable  on  the  17th  day  of  October,  1864. 
The  plaintiff  aHeged  the  monthly  rents  to  be  twelve  hundred 
dollars,  and  in  his  complaint  claimed  five  thousand  dollars 
damages  to  bo  trebled.     On  the  return  day  of  the  summons 
the  parties  appeared,  and  the  case  was  continued  until  the 
22d  day  of  October.     On  that  day  the  case  was  further  ad- 
journed, and  set  for  trial  on  the  28th,  and  the  defendants 
ordered  to  serve  and  file  an  answer  on  the  24th  day  of  Octo- 
ber, 1864.     On  the  day  of  the  trial,  the  defendants  moved 
to  dismiss  the  case  because  the  summons  was  returnable 
more  than  ten  days  after  it  was  issued,  and  for  the  further 
reason  that  it  did  not  have  on  a  revenue  stamp.     The  jus- 
tice thereupon  affixed  the  proper  revenue  stamp,  and  over- 
ruled the  motion.     A  motion  was  then  made  to  dismiss  the 
case  on  the  ground  that  by  the  Constitution  of  the  State, 
jurisdiction  over  cases  of  this  description  was  vested  in  th» 
district  courts,  and  for  the  reason  that  the  amount  claimed 
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was  over  tbree  hundred  dollars.     This  motion  was  also  de- 
nied by  the  justice.    The  case  was  tried  by  a  jury,  a  verdict 
rendered  for  the  plaintiff,  and  a  judgment  for  four 
thonsand  four  ^hundred  and  fifty-nine  dollars  and  [*138] 
fifty  cents  was  entered  by  the  justice  on  the  2d  day 
of  November,  1864. 

The  defendants  below  appealed  from  the  judgment  of  the 
probate  court  of  Storey  county,  and  that  court  dismissed 
the  case  for  want  of  jurisdiction  in  the  justice.  From  this 
judgment  Armstrong  appeals  to  this  court. 

It  is  not  necessary  to  inquire  in  this  case  what  may  be 
the  legal  effect  or  consequence  of  the  omission  to  place  a 
i^venue  stamp  upon  the  summons,  or  whether  one  may  not 
be  affixed  by  the  justice,  as  was  done  in  this  instance;  be- 
cause we  hold  that  the  objection  to  the  summons  on  that 
gfoand  came  too  late,  having  been  first  made  some  days 
After  an  appearance  and  answer  by  the  defendants.     We 
proceed,  therefore,  to  determine  whether  the  justice  had 
jnrisdiction. 

It  is  argued  by  the  respondents'  counsel,  that  upon  the 
^option  of  the  State  Constitution  in  the  month  of  Septem- 
W  last,  or  if  not  then,  upon  the  date  of  the  President's 
proclamation  admitting  Nevada  as  a  State,  which  was  on 
the  31st  day  of  October,  1864,  that  jurisdiction  in  actions 
of  forcible  entry  and  unlawful  detainer  became  vested  in  the 
district  courts  exclusively.     The  argument  is  based  upon 
Art.  VI,  section  6  of  the  Constitution.     This  section  is  un- 
doubtedly intended  to  confer  this  jurisdiction  upon    the 
district  courts;  but,  of  course,  it  could  not  attach  until  such 
courts  should  be  created  and  operative.     The   Constitu- 
tion must  be  so  interpretated  as  to  give  a  practical  meaning 
^d  efficacy  to  all  its  parts,  if  possible.  It  will  be  seen  upon 
examination  o£  section  eighteen  in  the  same  article  (Art.  YI, 
^'  18),  that  no  judicial  oflBcer  was  superseded,  nor  the 
^^'KMuzation  of  any  court  of  the  territory  changed,  until 
tke  several  officers  provided  for  in  that  article  should  be 
^^^ctedand  qualified.    District  judges  are  officers  therein 
T^ignated.    They  were  to  be  elected  at  the  general  election 
^Koyember,  1864|  and  those  then  elected  were  xequiied 
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to  qualify  and  enter  upon  the  duties  of  office  on  tbe  fii 
Monday  of  December  succeeding  their  election.  (Con.,  Ai 
XVn,  schedule,  sec.  1.)  Certainly  they  had  no  power  ( 
authority'  to  act  as  district  judges  before  their  qualificatio 
as  such.  Again,  the  Constitution  provides  that  all  laws  < 
the   territory,   not    repugnant   thereto,    should  remain  i 

force,  etc.  (Con.,  Art.  XVII,  sec.  2,  schedule.) 
[*139]       *By  these  provisions,  justices  of  the  peace  at 
their  courts,   and  the  statutes   hitherto  governii 
them,  were  continued  until  changed  or  superseded  by  tl 
new  order  of  things.     This  would  leave  no  void  nor  deh 
in  the  administration  of  justice.     But  if  the  constructioa 
respondents'  counsel  were  correct,  there  would  be  no  cot 
in  existence  from  October  31st  to  the  5th  day  of  Decemb 
following,  to  take  cognizance  of  this  case,  or  of  any  case 
the  like  kind. 

This  is  not  reasonable.  In  whatever  else  the  framers 
the  Constitution  may  have  failed  to  provide  against  possil 
exigencies,  they  certainly  are  not  chargeable  with  so  gr 
an  oversight. 

The  purpose  of  section  6,  Article  VI,  was  not  to  susp^ 
the  operation  of  any  portion  of  the  laws  of  the  territo 
the  former  judiciary  system  Avas  intended  to  be,  and  "^ 
continued  in  existence  until  the  new  one  should  be  ii 
condition  to  exercise  its  functions.  It  follows,  therefo 
that  the  justice  did  not  lose  jurisdiction  during  the 
terval  above  mentioned,  as  counsel  contend. 

Aside  from  the  common-sense  view  thus  taken  by  t 
court,  we  are  fully  supported  by  authority.  The  identii 
question  has  been  raised  and  decided  in  California  sii3 
the  adoption  of  the  recent  amendments  to  the  Constitutl 
of  that  State.  In  the  matter  of  Carlos  Oliverez  (21  Cal.  41a 
the  point  is  discussed  and  determined. 

Had  the  case  rested  here,  the  judgment  of  the  prote 
court  should  be  reversed  without  further  comment.  E 
the  record,  outside  of  the  transcript  from  the  docket  of  t 
justice,  shows  that  a  further  objection  to  the  jurisdictl 
was  raised,  viz.,  that  the  organic  act  of  the  territory  limil 
the  jarisiUction  of  justicea  to  demwida  not  exceeding  c 
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hnndred  dollars;  and  that  tbe  demand  in  this  case  exceeded 
that  amount.  As  this  question  of  jurisdiction  is  one  that 
may  be  raised  at  any  time,  vre  cannot  overlook  this  objec- 
tion, notwithstanding  it  is  not  manifest  at  what  stage  of  the 
proceeding  it  was  made.  Not  appearing  in  the  minutes  of 
the  justice,  we  assume  it  was  first  advanced  before  the  pro- 
bate court. 

In  the  act  of  congress  organizing  the  territory,  it  is  pro- 
vided that  justices  of  the  peace  shall  not  have  juris- 
diction in  *any  case  where  the  title  to  land  may  be  [*140] 
in  dispute,  **  or  where  the  debt  or  sum  claimed  shall 
exceed  one  hundred  dollars." 

It  is  claimed  by  the  counsel  of  appellant  that  this  limita- 
tion relates  only  to  matters  of  contract,  as  money  demands, 
and  not  to  actions  ex  delicto,  and  consequently  that  the 
present  action  is  not  within  the  purview  of  the  act.  To  sus- 
tain this  position,  we  are  referred  to  decisions  made  by  the 
supreme  court  of  California,  wherein  that  court  has  held 
^t  in  actions  of  this  character  justices  of  the  peace  are  not 
Uniited  as  to  the  amount  of  damages  to  be  awarded,  not- 
^thstanding  they  are  so  limited  in  other  actions. 

It  is  unquestionably  true  that  the  courts  of  that  State 
«ftve  so  decided  in  several  instances,  but  it  must  be  remem- 
*^red  that  there  was  no  constitutional  restriction  imposed 
^  California  upon  the  legislature  in  the  grant  of  jurisdic- 
tion in  this  action  to  justices  of  the  peace.  On  the  contrary, 
Uie  action  of  forcible  enti-y,  etc.,  was  held  in  California  as 
belonging  to  that  class  of  *'  special  cases''  mentioned  in  the 
Constitution   of  that  State  which  the  legislature   was  at 
liberty  to  dispose  of  as  its  wisdom  should  dictate.     Accord- 
^'^gly,  the  legislature  did  lodge  original  jurisdiction  over 
^^8  "special"  action  in  courts  of  justices  of  the  peace. 
^  as  no  other  court  had  original  jurisdiction,  it  was  neces- 
^  to  the  administration  of  full  and  complete  justice  that 
^h  courts  should  possess  the  power  to  award  damages 
®^*^en8urate  with  the  degree  and  character  of  the  injury 
stained  by  the  complainant,  although  the  amount  might 
*^<^  the  limit  of  their  jurisdiction  in  other  cases.  (Vide 
^y.  OuwM,  eCsd.  449.) 
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But  our  organic  act  had  not  intrusted  such  power  or  cl 
cretion  to  the  territorial  legislature.     Therefore,  while 
entertain  great  respect  for  the  decisions  of  the  suprei 
court  of  the  State  of  California,  we  do  not  regard  them  up 
this  question  as  controlling  authority. 

From  the  language  of  the  act  there  is  no  escape.  TJ 
justice  shall  not  have  jurisdiction  ''when  the  debt  or  ^i 
claimed  shall  exceed  one  hundred  dollars."  Can  langua^ 
be  more  explicit?  There  is  no  exception;  it  embraces  a 
cases  cognizable  in  justices'  courts,  whether  they  arise  fro 
contract  or  in  tori.  And  upon  reflection  I  am  a 
[*141]  able  to  see  any  goo<l  *reason  for  the  distinctly 
claimed  by  counsel.  Actions  in  tort  are  general 
more  complex  and  difficult  to  dispose  of  than  actions  gro 
ing  out  of  such  contracts  as  usually  come  before  a  justi 
of  the  peace.  And  when  the  law  limits  the  jurisdiction 
the  more  simple  action  to  a  certain  fixed  amount,  it  wou: 
reasonably  follow  a  /oHiori,  that  the  law  would  equa. 
limit  it  in  the  more  complicated  case. 

I  conclude,  then,  that  as  to  the  amount  of  damag 
claimed  the  justice  had  not  jurisdiction.  Nevertheless,  t 
probate  court,  in  my  judgment,  erred  in  dismissing  the  csu 
The  action  was  for  the  possession  of  the  premises — of  tl 
matter  the  justice  had  jurisdiction — and  the  plaintiff  shoi 
not  have  been  turned  out  of  court  without  a  trial.  I 
prayer  for  damages  might  well  have  been  disregarded 
expunged  without  prejudice  to  the  action  or  injurion 
affecting  any  right  of  the  defendants.  The  complaint  set 
a  good  cause  of  action,  and  should  not  have  been  dismiss 
for  having  contained  a  prayer  for  relief  not  within  the  jiii 
diction  of  the  court.  No  damages  need  be  stilted 
claimed. 

The  authorities  so  declare,  as  will  appear  upon  examin 
tion.  {Ilotuard  v.  Valentine,  20  Cal.  282;  Van  EUen  v.  Jilso 
G  Cal.  19,  413-449;  Holmes  v.  liorber,  21  Cal.  55.) 

The  judgment  of  the  probate  court  will  therefore  1 
reversed.     Ordered  accordingly. 

Beatty,  J.,  having  been  oi  coxmael,  d\d  not  participa 
1  the  deciaioii. 
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Points  decided. 


AEMSTEONG,  Appellant,  r.  PAUL  et  al.,  Respondents. 

POBCIBLE  ENTRY,  ETC. 
[1  Nktada,  141.] 

By  the  Court,  Brosnan,  J. : 

The  facts  of  this  cose,  and  the  questions  of  law  inyolved 
iherein,  are  in  all  respects  like  to  those  in  another  case  be- 
tween the  same  parties,  decided  at  the  present  term  of  the 
eonrt  The  same  judgment  will  be  entered  in  this  case  as 
in  that  case.     Ordered  accordingly. 

Beattt,  J.,  did  not  sit  in  this  case. 


VANTALKENBURG  et  al..  Appellants,  v.  HUFF  et  al.. 

Respondents. 

[1  Nbvada,  142.] 

^^AnxnfT  ON  ApPKAii. — Papers  and  evidence  copied  into  a  transcript, 
^thoQt  any  certificate  from  the  judge  or  clerk  that  the  same  were  nsed 
^^  referred  to  on  motion  for  new  trial,  do  not  constitute  a  statement  on 
appeal. 

"•^cnojw— Gekkkal  Bulk  of  Law—Exceptions. — When  a  coart  is  laying 
down  a  general  mle  of  law,  it  is  not  improper  to  notice  exceptions  to  the 
genethl  mle  or  snch  circumstances  as  will  prevent  its  operation. 

**xo  CuDo — Estoppel. — When  A.  first  locates  a  ledge  on  certain  crop- 
1^3  extending  eight  hundred  feet  northward  and  southward,  B.  after- 
^'^^  locates  a  claim  near  by  and  is  encouraged  to  go  to  work  by  A., 
▼1^0  declares  it  to  be  his  opinion  that  there  are  two  lodges  and  that  their 
^^^i  will  not  interfere.  Afterwards  it  turns  out  there  are  in  fact  two 
^I'^UMt  ledges  muning  into  the  earth  at  different  angles,  and  widely 
QTergiog  as  they  go  down,  but  both  mingling  their  croppings  together 
^oere  A.  made  his  older  location,  the  declarations  of  A.  are  evidence  he 
*^t(4bat  one  ledge,  and  may  operate  as  an  estoppel  against  his  claim- 

^^both, 

^""•"wi  OF  Tax  AST  IN  Common. — ^Until  there  is  some  decisive  act  to  show 
^  OQster  or  adverse  possession,  the  possession  of  one  joint  tenant,  or 
tenant  in  common,  inures  to  the  benefit  of  all  co-tenants. 

^*^®Cuiiig — PoasESBioN  OF  LoOATOB. — If  A.  locates  a  mining  claim  in 

^Bime  of  B.,  occnpies  and  works  on  it,  but  uses  B.'s  name,  and  does 

ill 

7**6(1  in  his  (B.'s)  name,  he  cannot  maintain  any  action  for  the  claim 

^  1^  own  name.  The  law  would  consider  his  possession  the  possession 

fl)  Sm  5ir0r.  205;  10  Nov.  383. 
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of  B.  He  could  only  acquire  an  independent  right  in  the  claim  by  ikh 
doning  the  first  location  and  re-locating  in  his  own  name.  His  rig 
would  date  from  second  location. 

Appeal  from  the  District  Court  of  the  Third  Judicial  Di 
trict,  Territory  of  Nevada,  Hon.  H.  M.  Jones  presiding. 

Pitzer  &  TViHiains,  for  Appellants. 

Stewart,  Baldwin  dk  HUlyer,  for  Jlespondents. 

The  facts  are  stated  in  the  opinion. 

By  the  Court,  Beatty,  J. : 

In  this  case  the  respondents  contend  there  is  no  sta- 
mcnt  on  motion  for  new  trial;  and  that  in  the  absence 
such  statement  this  court  cannot  review  the  action  of  t 
court  below  in  refusing  a  new  trial.  The  verdict  was  r€ 
dered  and  judgment  entered  by  the  clerk  on  t 
[*143]  24th  day  of  March,  18G3.  *0n  the  26th  day 
March,  1863,  a  notice  of  motion  for  new  trial  \^ 
served.     This  notice  appears  to  be  formal  and  correct. 

On  the  3d  day  of  April,  another  paper  is  served  on 
spondents'  counsel,  which  is  headed  **  motion  for  new  trie 
Then  in  the  body  of  the  paper  follows  a  notice  that  a  n 
trial  will  bo  moved  for,  on  a  specified  day;  that  the  mot: 
will  be  founded  on  certain  grounds,  viz.,  that  the  evidei 
is  insufficient,  etc.  Then  follows  a  statement  that  cert 
writings,  notices,  etc.,  will  be  relied  on  in  support  of 
motion. 

This  is  a  rather  informal  statement,  yet  it  is,  in  * 
opinion,  a  good  one.  If  the  papers  and  documents  refer 
to  are  sufficient  to  show  error  in  the  court  below,  then 
appellants  should  have  a  new  trial.  But  whilst  this  sti 
ment  was  sufficient  for  the  motion  in  the  court  below,  tb 
seems  to  have  been  no  steps  taken  to  identify  the  pa|f 
used  in  that  court. 

There  is  no  statement  on  appeal.     There  is  no  certifi.^ 

of  either  judge  or  clerk  as  to  whether  the  papers  copi^^ 

transcript  were  the  papers  used  or  referred  to  in  the  o^ 

below  on  the  motion  for  a  new  liiai.    E.Q{erence  is  mad 
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the  statement  to  the  testimony  as  taken  down  by  a  short- 
kaiid  reporter  appointed  by  tbe  court.     There  is  a  large 
mass  of  evidence  included  in  tlie  transcript,  but  there  is 
nothing  to  show  it  is  the  evidence  taken  down  by  the  reporter, 
nor,  if  taken  by  him,  whether  it  is  a  part  or  the  whole  of  the 
evidence.  No  certificate  of  either  judge,  clerk,  or  reporter,  is 
attached  to  the  evidence.    The  judge  certifies  to  the  instruc- 
tions given  and  refused,  and  the  exceptions  taken  to  his 
rnlings  in  regard  to  instructions.     But  beyond  this  there  is 
no  certificate  to  anytl)ing,  unless  it  be  the  clerk's  certificate 
to  filing  a  paper,  or  some  matter  of  that  sort.     Any  private 
citizen  could  make  out  such  a  transcript  and  put  iir  it  any 
evidence  he  saw  proper,  and  violate  no  law  that  wo  know  of 
^  so  doing.     The  transcript  is  made  up  of  a  medley  of 
different  kinds  of  paper  of  various  sizes,  colors  and  shapes, 
'bitten,  much  of  it,  in  a  hand  that  is  almost  illegible.   Had 
such  a  transcript  been  filed  at  or  just  before  the  present 
^nn  of  the  court,  we  would  certainly  have  required  the  ap- 
pellant to  file  a  proper  transcript  duly  certified,  or 
®*se  dismissed  the  appeal.     But  as  the  case  *came  [*144] 
^  us  from  our  predecessors  in  office,  and  no  action 
^Bs  taken  by  them  for  correcting  the  transcript  or  dismiss- 
^^g  the  appeal,  we  have  waded  through  it  and  examined  all 
^6  evidence  presented  therein. 

It  is  proper,  however,  to  say  that  nearly  all  the  evidence 
appears  to  have  been  given  with  reference  to  certain  maps 
^nich  were  before  the  jury.  Those  maps  do  not  accompany 
*^^  transcript.  Therefore,  much  of  the  testimony  which 
^elates  to  the  relative  locality  of  the  works  of  the  plaintiff 
^^d  defendants,  is  totally  unintelligible  to  the  court. 

looking,  then,  to  the  pleadings,  and  so  much  of  the  testi- 
^OBy  as  is  intelligible,  the  facts  of  the  case  appear  to  be  as 
follows: 

In  June,  1860,  a  claim  was  located  by  certain  parties 
r^own  as  the  Comstock  Continuation  Company,  near  the 
f^^irs  Gate,  in  Lyon  county.  The  location  was  made  of  a 
^^1  and  the  notice  placed  on  certain  croppings  of  quartz, 
*^d  claimed  eight  hundred  feet  northerly  and  southerly 
^^•^Aom.    In  3nD0,  1860,  deteudants  made  a  locatiou  on 
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a  ledge  in  the  same  vicinity,  and  commenced  -woric  oi 
same. 

When  the  plaintiffs  and  their  predecessors  made 
location  of  the  Comstock  Continuation  claim,  they  ins 
among  the  names  of  the  locators,  H.  Mason,  T.  Ston 
and  William  Miles.  These  were  the  names  of  certaii 
ties  living  in  the  State  of  Illinois,  and  most  probably ; 
heard  of  their  names  being  used  in  the  location  ol 
claim.  These  names  were  inserted  in  the  notice  a 
instance  of  Moses  Driscol,  Mark  Peters  and  Christian 
gings.  Each  of  the  three  last-named  parties  had  the 
of  a  friend  in  Illinois  placed  in  the  notice,  intendin 
location  to  be  for  their  own  benefit,  but  using  a  fr 
name  either  to  conceal  their  own  connection  with  the 
pany,  or  from  some  caprice  or  other  motive  into  wl 
would  be  useless  to  inquire.  Both  companies  went  to 
and  coutiuued  to  prosecute  their  works  with  consid< 
labor  and  expense  up  to  1862. 

There  is  some  evidence  to  show  that  from  1860  to  18 
two  companies  worked  amicably  in  the  same  immedii 
cinity,  supposing  that  they  had  separate  and  distinct  L 
Inclines  and  shafts,  tunnels  and  drifts,  wei 
[*145]  into  the  hill  *where  the  ledge  or  ledges  are  siti 
by  both  parties,  and  in  1862  the  works  of  tl 
companies  began  to  interfere  with  each  other.  This 
ference  brought  on  a  quarrel,  and  finally  a  personal  d 
between  the  workmen  of  the  two  companies.  The  pla 
(the  Comstock  Continuation  company)  proving  the  w 
or  least  belligerent,  withdrew  from  the  conflict  and  bi 
suit. 

The  evidence  would  seem  to  indicate  the  plaintiff: 
where  they  had  a  right  to  be  when  they  were  assa 
But  this  action,  if  we  understand  it,  is  in  the  nati 
ejectment,  and  even  if  plaintiffs  were  assaulted  on  thoi 
ground,  this  could  not  give  them  a  right  to  recover  g 
in  ejectment  which  belonged  to  defendants.  Altl 
there  may  have  been  an  unjustifiable  assault  on  plai 
made  by  some  of  the  defendants  or  some  of  their  ser 
Jt  does  not  affect  the  question  in  tti\»  cvj^e.    That  qui 
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is,  who  is  entitled  to  the  possession  of  the  ground,  or  min- 
ing claim,  or  ledge  of  quartz,  described  in  the  complaint? 

The  plaintiffs  relied  on  the  proof  of  their  prior  location, 
constant  work  of  their  claim,  and  the  opinion  of  divers  wit- 
nesses that  there  was  but  one  ledge  there,  and  all  tlie  works 
of  both  companies  were  on  that  ledge.  Also,  on  the  facts  that 
if  there  were  two  ledges,  still  the  croppings  were  all  mingled 
together,  and  their  location  of  a  claim  or  ledge  on  those 
croppings  would  give  them  a  right  to  all  ledges  which  out- 
cropped at  that  place. 

Defendants,  on  the  other  hand,  introduced  some  evidence, 

aQj  the  opinion  of  many  witnesses,  to  show  that  there  were 

two  distinct  ledges;  that  while  the  two  ledges  came  together 

*fid  mingled  their  croppings  on  the  surface,   that  under- 

ponnd  they  were  distinct  ledges,  separated  by  bed  rock 

^d  constant  diverging;  the  one  being  nearly  perpendicular, 

*nd  the  other  having  a  much  greater  inclination.      That 

^Iieir  location  was  made  about  two  years  past  as  of  a  separate 

^®dge,  since  -which  time  they  had  continuously  worked  it. 

^Lat  tbo  plaintiffs  know  of  their  claim  and  work  done  there 

^oralong  time  past,  and  made  no  objection  until  recently. 

With  this  general  view  of  the  facts,  the  question 
to  bo  determined  by  this  court  is,  were    the  in-  [*146] 
^tructions  given  by  the  court  below  correct,  or  were 
tliej  erroneous  and  prejudicial  to  the  plaintiffs? 

Before  examining  the  instructions  complained  of,  we  will 
8aj  that  the  foregoing  sUitement  embraces  all  the  facts  which 
appear  to  us  material,  so  far  as  we  are  able  to  understand 
tiiem  from  the  transcript  before  us,  giving  full  weight  and 
effect  to  anything  therein  contained.  If  we  had  had  the 
^^ps,  a  copy  of  the  notices  of  location,  etc.,  before  us,  pos- 
*^tly  some  other  material  facts  might  have  been  shown. 
■^Ot  we  can  only  examine  this  case  as  far  as  it  is  made  in- 
^Migible  by  the  transcript. 

The  first  assignment  of  error  is  this:  That  the  court,  after 
stating  what  a  miner  acquires  by  posting  notices,  etc.,  goes 
^  to  say  those  rights  will  hold  good  against  subsequent 
^^^ors,  **  unless  there  should  be  an  abandonment  or  extiu- 
K^'idiment  in  some  form^  in  whole  or  in  part,  of  such  original 
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claim.*'  It  is  contended  that  the  qnalification  expressed  by 
the  words  within  the  quotation  marks,  was  inapplicable  to  the 
state  of  the  evidence  and  pleadings  in  this  case,  and  caica- 
lated  to  mislead  the  juiy. 

It  is  not  pretended  that  the  principles  contained  in  that 
qualification  are  against  law,  but  that  there  is  nothing  iu  tbo 
case  to  give  point  or  eflfect  to  this  qualification.     If  ther^ 
were  nothing  iu  the  case  to  give  point  or  eflfect  to  this  quali- 
fication, we  think  it  would  not  aflford  the  appellants  aa^ 
grounds  of  complaint. 

When  a  judge  is  laying  down  general  rules  iu  regard  t  ^ 
established  principles  of  law,  it  is  not  improper  for  him  t- — 
allude  to  exceptions  to  the  rule,  or  to  notice  such  circuncr^^ 
stances  as  would  prevent  its  operation. 

But  we  are  of  the  opinion  that  the  qualification  in  th 
case  was  proper  and  necessary',  in  order  to  fairly  submit  tL^:= 
case  to  the  jury.  If  we  admit  that  the  location  of  the  plai 
iffs  was  suflicient  to  make  a  valid  claim  to  all  the  ledges  o 
cropping  at  that  place,  still,  if  after  the  location,  they  w 
to  work  on  one  ledge,  and  the  defendants,  with  their  kno 
edge,  went  to  work  on  auothei'  ledge  alongside  of  them,  a 
plaintiffs  instead  of  objecting,  encouraged  the  defendarr^ 
to  go  on  by  saying  that  they  thought  there  would  ^ 
[*14:7]  no  interference  between  *the  two  companies,  tL::»^ 
they  were  on  different  lodges,  this  might  be  held  * 
either  evidence  of  abandonment  of  the  ledge  worked  ^^ 
defendants,  or  it  might  bo  held  as  an  estoppel  agai 
plaintiffs.  There  certainly  was  some  such  evidence  as  Um. 
Wo  therefore  think  the  qualification  was  proper. 

The  next  error  complained  of  is  that  the  court  gave 
third  instruction  as  follows:  **If  the  outcroppings  of  t 
quartz  ledges  be  mingled,  confused  and  blended,  upon 
near  the  surface  of  the  ground,  and  a  person  or  persons 
supposing  these  croppiugs  belong  to  and  be  connected  wi 
a  single   ledge  or  lode — locate   claims   thereon  as  upon 
single  ledge,  they  do  not  tliereby  become  entitled  to  clai 
both  ledges;  they  must  make  their  election  within  a  reasoa 
able  time  which  of  said  ledges  they  will  take  by  virtue 
tbeir  location.     If  they  should  fail  within  a  reasonable  tiiC^ 
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Select  and  choose  which  of  said  ledges  thejr would  take  by 
rirtne  of  their  location,  and  other  persons  should,  in  good 
^th,  subsequently  locate  claims  npon  one  of  said  lodges,  and 
go  into  the  possession  thereof,  the  right  of  election  of  such 
prior  locatorH  would  be  taken  away  as  against  such  subse- 
<inent  locators,  and  they  would  bo  confined  to  their  claims 
npon  flie  other  of  two  ledges." 

This  instruction  seems  to  bo  the  one  covering  tho  most 
important  ground  in  this  whole  controversy.  The  evidence 
sbows  (if  we  consider  it  as  before  us)  that  the  plaintiffs 
located  a  claim  on  certain  croppings  extending  eight  hun- 
dred feet  each  way,  northerly  and  southerly,  from  where  the 
Notice  was  posted.  The  notice  is  not  to  be  found  in  the 
^ranscript,  and  we  cannot  tell  what  its  language  is.  Whether 
Its  tenns  are  sufficiently  broad  to  include  several  ledges,  or 
^^y  one,  we  cannot  tell. 

Keitber  are  there  any  mining  laws  set  out  in  the  transcript 
^hereby  we  might  determine  whether  a  company  locating  a 
^^m  on  a  hillside,  would  be  entitled  to  locate  only  one 
^^dge,  or  might  be  entitled  to  locate  all  on  the  hillside  from 
^P  to  bottom,  or  from  one  base  to  the  other  of  the  hill. 
'»  o  are  left  in  the  dark  as  to  many  things  which  might  be 
''^^portant  in  determining  the  propriety  of  this  instruction. 

''^e  do  know,  however,  that  whilst  tho  plaintiffs  were  the 
^^^t  locators   (in  January,  1860),  the  defendants  located 
**ortly  after  on  their  ledge,  and  there  appeared  to 
^  ^o  objection  by  *the  plaintiffs,  but  an  opinion  [*148] 
^  expressed  by  one  of  the  locators  of  plaintiffs' 
. .  ^^^,  and  one  who  was  actually  engaged  at  work  on  it,  that 
^^^  was  no  conflict  in  the  two  claims. 
.^his  would  indicate  that  plaintiffs  tacitly  admitted  that  if 
♦^v  ^  were  two  distinct  ledges,  defendants  were  entitled  to 
^^  one  on  which  they  were  at  work. 

,    It  would  seem  to  be  an  admission,  too,  that  they  (plaint- 

^)  located  but  one  ledge,  and  did  not  claim  all  ledges 

^tfCtopping  at  the  place.     Under  those  circumstances,  we 

^^  inclined  strongly  to  the  opinion  that  the  plaintiffs  were 

^^titled  to  only  one  ledge.     If  so,  this  instruction  would 

*®^  to  be  perfectly  fair,  and  to  present  the  case  to  tUo  jviiy 
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AJi  j$  ^f^i  hxTts  fjKeii^  p*»f«tD3£iL  If  iLere  were  hro  1 
^M^i  thh  jnrr  oertAi&Ir  zz:ix§t  hare  so  beUered  to  fi] 
tM^wlMUUj,  tbii;  i>!aieiti&  ver&  at  vork  on  one,  and  tl 
fifh^ihiutH  *ju  tb^  otber.  Tbe  vork  of  plaintiffs  on  one 
ira4  an  <;|4?ction  of  that  ledge.  There  was  nothing; 
iuMirfy:ilou  preja^licial  to  plaintiffs,  if  thejonlj  had  ri 

Tli^5  third  anHignment  of  error  is,  that  the  coort  | 
tasrisiiu  iiiMtructtofj  in  regard  to  the  possession  of  join 
uuiH,  and  ti;n;ints  in  common,  to  the  effect  that  the  p 
Mioii  of  ono  was  the  possession  of  all,  except  when 
ihutlHtVis  iu:i  was  done  hj  the  one  in  possession,  amoi 
t/i  an  oiiMt4;r  of  hiH  co-tenants. 

Our  answer  to  this  assignment  of  error  is,  that  t 
nothing  wrong  in  the  instmction,  and  if  there  is  an; 
(luflinicnilly  wrong  in  the  language  used,  we  cannot  sc 
it  cfoitid  injuriouHly  affect  the  appellants. 

Tlio  fourth  aHHignment  of  error  is,  that  the-conrt  g 
inHtruciion  in  those  words: 

'*  No  porHon  (!uu  claim  title  to  mining  ground  under 
(ion  iniido  by  posting  and  recording  a  notice,  except 
wlioHo  nainos  are  in  the  notice,  or  those  who  claim  b^ 
vation  of  titlo  under  such  original  locators.  A  claim 
in  tho  nanio  of  one  person,  does  not  inure  to  the  bei 
anotlior,  simply  because  of  an  intent  on  the  part  o 
4»thor,  ut  the  time  of  the  making  the  location,  that  it  \ 
iuuiH)  to  his  own  benefit. 

**  Whore   ])arties  claim   under  a  location 

[*14yi  under  the  mining  *rules,  their  title  cannot  h 

inception  prior  to  date  of  a  notice  of  loeat 

\>hioh  thoir  uunios,  or  those  of  their  grantors,  appear. 

*' A  \n\riy  in  whoso  name  a  location  of  a  mining  cl 
uuuU>,  in  pivsununl,  pmna  /uciey  to  assent  to  the  same. 
pi>MHOMHiv>u  of  a  |H>rtiou  of  tenants  in  common  of  a  i 
chum  is,  iu  law,  the  |K>ssessiou  of  their  co-tenants, 
a  Un'atiou  is  made  iu  the  name  of  certain  persons,  ai 
dofeiii'^i  to  substitute  other  and  dlffereut  names  for  a  {; 
K^t  th^  original  Unrators,  this  can  only  be  done  b j  a  r 
Ikmi  o/  tii#  clauu%     If  SQch  t^locatiou  be  made,,  tiko 
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of  some  of  the  original  locators  and  claimants  being  inserted 
in  the  notice  of  re-location,  together  with  other  and  new 
mmes  substituted  in  the  place  of  one  or  more  of  such 
original  locators,  such  re-location  can  be  invoked  as  against 
tUrd  persons,  and  in  behalf  of  such  subsequent  re-locators, 
only  from  the  date  of  such  re-location.  The  claim  of  those 
parties  whose  names  are  in  the  original  notice,  and  also  in  the 
notice  of  re-location,  would,  if  they  continued  in  possession 
of  the  claim  without  abandonment  up  to  the  date  of  re-loca- 
tion, still  hold  good  under  their  original  notice,  and  be  en- 
titled to  whatever  priority  of  right  it  would  give  them,  unless, 
at  the  time  of  making  the  re-location,  they  should  abandon 
their  claim  under  the  original  notice". 

It  vill  be  recollected  that  when  the  plaintiffs'  claim  was 
located,  that  three  of  the  parties  who  participated  in  having 
the  location  made,  to  wit,  Driscol,  Peters,  and  Higgings,  in- 
stead of  having  their  own  names  inserted  among  the  locators 
oach  selected  the  name  of  a  friend  living  in  Illinois,  and  had 
snch  name  placed  on  the  notice.  Afterwards  a  request  was 
made  of  the  recorder  of  the  mining  district  to  have  the  names 
of  Driscol,  Peters  and  Higgings  substituted  in  place  of  their 
absent  friends  whose  names  had  been  used  in  the  first  place. 

Bnt  counsel  for  appellants  complains  that  there  was  no 
evidence  of  re-location  introduced.  We  think  there  was 
some  evidence  on  this  head.  But  if  there  was  none,  so  much 
the  worse  for  him.  If  there  was  no  re-location,  Peters,  Dris- 
col and  Higgings  had  no  title  whatever,  and  neither  they 
Jior  those  claiming  under  them,  could  recover  in 
this  action.  The  ^appellants  cannot  complain  that  [*150] 
the  hypotheticid  case  put  by  the  court  was  more  fa- 
vorable to  them  than  the  facts  of  the  case  would  justify. 

We  think  if  there  was  any  error  in  this  instruction  it  was 
^ot  against  appellants,  but  in  their  favor. 

We  are  of  the  opinion  that  if  Higgings,  Peters  and  Dris- 
^Ihad  any  rights  which  could  be  asserted  in  this  action, 

^^ydate  from  a  re-location  subsequent  to  defendants' lo- 
cation. 

Bat,  say  counsel  for  appellants,  Higgings,  Peters  and 
^'^l  were  in  actual  possession  of  the  mine  from  June, 
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1860.  If  they  were  in  possession,  it  was  a  po8S< 
ing  them  no  right  of  action.  Their  position  "w; 
servants  or  employees  of  their  owners. 

The  whole  claim  was  held  in  the  name  of  othi 
If  they  chose  to  put  themselves  in  the  position  of 
employees  or  representatives  of  Mason,  Ston< 
Miles,  the  law  will  hold  that  whilst  they  occupie 
sition  their  principals  and  not  themselves  were 
sion  of  the  mine.  What  we  have  said  abont  t' 
struction  quoted  is  equally  applicable  to  the  tent 
tion  given  by  the  court. 

We  can  see  no  error  in  it.  The  eleventh  and  la 
tion  embraces  the  same  principles  laid  down  in 

As  in  our  opinion  that  instruction  was  not  < 
neither  is  there  any  error  in  the  eleventh  and  la; 
tion. 

The  evidence  as  to  whether  there  are  one  or  t 
we  think  pretty  well  balanced. 

The  preponderance  seems  rather  to  have  been  ii 
than  against  the  finding  of  the  jury.  Certainly 
nothing  in  the  evidence  to  justify  this  court  or 
below  in  interfering  with  the  verdict. 

The  judgment  of  the  court  below  is  affirmed. 


CALIFORNIA  STATE  TELEGRAPH  COIirP. 
pellant,  v.  J.  C.  PATTERSON,  Respondi 

[1  Nkvada,  150.] 

'  Judgment,  when  Final. — A  jiulgment  in  as  final  when  prono 

court  an  when  it  iu  entered*  and  recorded  by  the  clerk  as 

statute;  the  judgment  Ih  the  judicial  act  of  the  court;  the 

ministerial  act  of  the  clerk. 

sIdkm. — If  tho  deciHion  of  the  court  finally  disposes  of  the  acti< 

ing  further  is  to  be  done  by  it  to  complete  that  dis) 

[*151]  *a  final  judgment  from  which  an  appeal  will  lie  ui 

ute,  whether  it  be  perfected  by  entry  in  the  judgment 

(1)  lONeT.446. 

(2)  1  Ker,  5lh;  10  M«v.  405;  l/umboUU  M.  d  M.  Co.  t.  Tbrry,  11 
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^  Whit  CoHsnTUTEs  a  Jodomknt — Bight  of  ApPBAii. — The  decision  of  the 
coart  is  the  judgment;  the  entry  by  the  clerk  is  the  evidence  of  it  merely. 
The  right  of  appeal  under  oar  practice  act  does  not  depend  upon  the 
entry  or  perfection  of  the  judgment  of  the  lower  court,  but  upon  the 
lenditionof  it 

FuufiiNGB— Conclusion  or  Law. — ^The  allegation  that  defendant  became  in- 
debted to  plaintiff  is  simply  a  statement  of  a  conclusion  of  law;  the  fncts 
oat  of  which  the  indebtedness  arose  should  be  stated. 

iJoni— Whkv  Amekdments  should  bb  Allowed. — If,  instead  of  demurring, 
adfaatage  be  taken  of  a  defectiye  pleading  by  motion  for  judgment,  the 
eoort  should  permit  an  amendment  of  the  pleading  where  an  amend- 
ment will  cover  the  defect,  the  same  as  if  a  demurrer  had  been  interposed. 

FiSiL  JuDOMKNT. — When  a  judge  orders  a  judgment  in  a  cause,  and  that 
Older  is  entered  on  the  journal  or  minutes  of  the  court,  and  no  further 
facts  are  to  be  ascertained  to  determine  the  extent,  amount  and  char- 
acter of  that  judgment,  but  there  simply  remains  the  clerical  duty  of  en- 
tering in  the  judgment-book  that  which  the  court  has  determined  and 
ordered  to  be  entered,  this  is  a  final  judgment  from  which  an  appeal 
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District  of  the  State  of  Nevada,  Hon.  S.  H.  Weight  pre- 
siding. 

1^6  facts  are  sufficiently  stated  in  the  opinion. 

^is  &  Sawyer,  for  Appellant. 

^^ooter  &  tlandreau,  for  Bespondent. 

%  the  Court,  Lewis,  C.  J. :  [*154] 

-IVo  questions  are  presented  for  our  consideration  in  this 
case: 

*'irst.  Was  the  appeal  to  this  court  prematurely  taken? 

Second.  Does  the  complaint  state  facts  sufficient  [^155] 
^constitute  a  cause  of  action? 

Oq  behalf  of  the  respondent  it  is  claimed  upon  the  motion 
,  dismiss  the  appeal,  that  at  the  time  it  was  taken  no  final 
lodgment  had  been  rendered  by  the  court  below,  and  that 
^lefore  the  appeal  was  premature,  and  should  be  dis- 
^^^^^    If  the  record  substantiates  this  position,  the  mo- 

(1)  lONer.iie. 

t$)  B0e2Ner.  S26:  8  New.  498, 
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tion  most  certainly  sliould  be  sustained;  but  if  our  view  of 
what  constitutes  a  final  judgment  be  correct,  the  coapsers 
premise  is  false,  and  his  conclusions  erroneous.'  This  mo- 
tion seems  to  be  based  upon  a  misapprehension  of  what 
constitutes  a  judgment,  and  counsel  seem  to  have  con- 
founded the  judgment  itself  with  the  entry  or  record 
thereof.  The  judgment  is  a  judicial  act  of  the  court,  the 
entry  is  the  ministerial  act  of  the  clerk.  The  judgmeutis 
as  final  when  pronounced  by  the  court  as  when  it  is  entered 
and  recorded  by  the  clerk,  as  required  by  statute.  If  the 
record  discloses  that  the  decision  of  the  court  finally  dis- 
posed of  the  action,  and  nothing  further  was  to  be  done  bj 
it  to  complete  that  disposition,  that  surely  was  a  final  judg- 
ment from  which  an  appeal  would  lie,  whether  it  were  per- 
fected by  entry  in  the  judgment-book  and  docket,  or  not.  D 
is  the  act  of  the  court  which  renders  the  judgment  final,  and 
not  that  of  the  clerk,  whose  only  office  in  this  respect  is  to  pai 
in  form  and  record  what  the  court  has  previously  declared. 
The  decision  of  the  court  is  the  judgment,  the  entry  by  th( 
clerk  is  the  evidence  of  it  merely.  {Fleet  v.  Young,  11  Wend 
622;  Lee  v.  Tillotson,  4  Hill,  27.) 

Tracy,  Senator,  in  the  case  of  Fled  v.  Young,  supra,  says 
**But  it  strikes  me  that  the  more  obvious  and  natural  ina 
port  of  the  expression,  *  rendering  of  such  judgment,'  is  th< 
annunciation  or  declaring  the  decision  of  the  court,  indi 
cated  by  the  rule  for  judgment."  In  Lee  v.  Tilloison,  Justice 
Bronson  uses  the  following  language  upon  a  question  aiiBl 
ogous  to  that  made  upon  this  motion:  **The  question  thei 
is,  whether  the  limitation  dates  from  the  final  determiuatioi 
of  the  court,  which  was  made  in  July  term,  1840,  or  fron 
the  subsequent  filing  of  the  judgment-record  in  January 
1841.     The  statute  provides  that  all  writs  of  error  upon  anj 

judgment  or  final  determination  rendered  in  a^J 
[*156]  cause,  shall  be  brought  within  *two  years  after  tb( 

rendering  of  such  judgment  or  final  determination, 
and  not  after.  The  judgment  or  final  determination  in  thiJ 
cause  was  rendered  in  July  term,  1840,  when  the  motioi: 
which  had  been  made  to  set  aside  the  report  of  the  refer« 
was  denied.   The  record  which  was  afterwards  filed  was  no 
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jndgmetity  but  only  a  written  memorial  of  the  judgment 
chliad  been  previously  rendered." 
liese  authorities  clearly  support  the  proposition  that  the 
isioQ  of  the  court,  and  not  the  act  of  the  clerk,  is  what 
stitates  the  judgment.  The  statute,  Sec.  285,  p.  363, 
vides  that — 

An  appeal  may  be  taken  to  the  supreme  court  from  a 
1  judgment  rendered  in  an  action  or  special  proceeding 
unenced  in  those  district  courts,  or  brought  into  those 
rig  from  another  court." 

lie  only  question  to  be  determined  then,  is  whether 
re  is  a  final  judgment  in  this  case  or  not,  and  not  whether 
judgment  is  properly  entered  on  the  records  of  the 
it  The  right  of  appeal  under  our  practice  does  not  de- 
idupon  the  entry  or  perfection  of  the  judgment  of  the 
er  court,  but  upon  the  rendition  of  it.  In  New  York, 
ler  the  code,  when  an  appeal  was  authorized  only  from 
judgment  entered,''  a  different  rule  prevailed,  and  it  was 
d  that  an  appeal  would  not  lie  until  the  judgment  was 
ered  and  perfected.  But  the  distinction  between  the 
goage  of  the  code  and  the  practice  act  of  this  State,  is 
'ious.  The  code  only  authorized  an  appeal  from  a 
^dgment  entered;''  the  practice  act  of  this  State  allows  it 
m  a  final  judgment.  TruCi  the  record  must  show  that 
court  rendered  the  judgment,  and  the  entries  should  be 
kiently  ample  to  enable  the  appellate  tribunal  to  ascer- 
1  its  nature  and  extent. 

i  these  facts  sufficiently  appear  by  the  record,  the  ap- 
1  should  not  be  dismissed  for  any  defect  in  the  entry  of 
judgment,  nor  indeed  where  no  entry  at  all  is  made 
)u  the  judgment-book.  Sandford,  Senator,  in  the  case  of 
«>»v.  Shoiwell  (12  John.  63),  in  which  this  exact  point 
tniade,  says:  "The  question  is,  therefore,  not  to  be  de- 
tuned by  technical  definitions  and  verbal  criticism,  or 
the  terms  and  phrases  in  which  judgments  have 
n  or  may  be  expressed.  *The  true  inquiry  is  [*157] 
>ther  the  judicial  proceeding  constitutes  a  cause 
iseli^  and  has  received  its  final  decision  in  the  supreme 
ft" 
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In  the  case  under  consideration  the  following  f 
pear  in  the  settled  statement.  On  the  19th  day  of 
ber,  A.B.  1864,  the  case  having  been  called,  the  def 
counsel  objected  to  tlie  introduction  of  any  testimon 
half  of  plaintiff,  for  the  reason  that  the  complaint 
state  facts  sufficient  to  constitute  a  cause  of  acti 
after  the  argument  of  the  objection,  it  was  sustaii 
the  action  dismissed.  Here  is  sufficient  to  show  tl 
ment  of  the  court  finally  disposing  of  the  action,  and 
we  think,  to  sustain  the  appeal.  It  would  have  bee 
practice,  however,  to  have  had  the  judgment  fuUy 
and  perfected  before  the  appeal  was  taken. 

The  second  point  arises  upon  the  sufficiency  of  t 
plaint  upon  which  this  action  is  brought,  and  we 
hesitation  in  saying  at  once  that  it  is  radically  di 
The  most  material  allegations  necessary  to  supporl 
tion  are  omitted,  and  the  facts  alleged  are  stated  in 
erol  and  vague  a  manner  everything  is  left  to  conjee 
inference.  It  alleges  that  **on  the  17th  day  of  ( 
A.D.  1864,  at  Carson  city  in  said  county  of  Orm 
said  defendant  became  indebted  to  the  said  plainti: 
sum  of  four  hundred  dollars,  for  so  much  money,  i 
fore  that  time,  had  and  received,  and  in  consi 
thereof,  then  and  there  promised  to  pay  the  said  st 
thereunto  requested."  Then  follows  the  allegati 
though  requested  the  defendant  had  refused  to  pay, 
complaint  so  general,  uncertain  and  inartistic,  w 
would  not,  even  in  the  most  liberal  practice  obser\'C 
the  code,  be  held  good  on  general  demurrer.  Th 
•  tion  that  defendant  became  indebted  to  tbe  plaintifi 
:  ply  a  statement  of  a  conclusion  of  law;  the  fact 
which  the  indebtedness  arose  should  have  been 
This  is  attempted  to  be  done  by  the  statement  wl 
lows:  '*Forso  much  money  had  and  received." 
is  too  general  and  uncertain.  From  whom  was  th 
had  and  received?    For  whoso  use  and  benefit? 

be  as  consistent  to  the  language  to  say  that 
£*158J  ant  ^received  the  money  from  a  stmnger 
plaintiff;  and  for  bis  ov.u  vx^e>  a.\iA  benefi 
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plaintiff's.  If  the  rule  that  in  the  construction  of  pleadings 
that  most  unfavorable  to  the  pleader  is  to  be  adopted, 
shonlil  be  followed  in  this  case,  the  plaintiff  would  not  be 
considered  to  have  stated  any  cause  of  action  whatever 
against  the  defendant. 

Whilst  we  think  this  complaint  utterly  insufficient,  we 
iliink  also,  that  the  court  should  have  allowed  an  amend- 
ment, and  permitted  the  cause  to  proceed.  The  practice  of 
taking  advantage  of  a  defective  pleading  by  motion  for  judg- 
ment, or  by  objection  to  the  evidence,  instead  of  by  demur- 
rer (where  a  demurrer  will  lie),  should  not  be  encouraged 
hy  the  courts.  The  practice  act  directs  how  advantage  may 
be  taken  of  defective  pleading,  and  that  course  should  be 
pursued,  if  possible,  in  preference  to  any  other.  In  that  case, 
if  a  demurrer  be  sustained,  the  pleading  may  be  amended 
•od  the  cause  proceed  to  trial  upon  its  merits,  usually 
^thont  injury  to  either  party.  If  counsel,  instead  of  de- 
mnmng,  answer  to  the  merits,  and  then  move  for  judgment, 
or  demur  to  the  evidence,  the  court  should  permit  an  amend- 
ment of  the  pleading,  where  an  amendment  will  cover  the 
^fect.  Parties  should  not  be  allowed  to  secure  any  greater 
^vantage  by  such  practice,  than  they  would  gain  by  de- 
miUTing  at  the  proper  time.  The  objection  interposed  to 
tlie  evidence  in  this  case,  was  in  fact  nothing  more  nor  less 
*1m  a  demurrer,  and  we  presume  the  counsel  for  plaintiff 
Was  taken  by  sui-prise,  and  the  court  probably  induced  to 
'^der  a  judgment,  which,  upon  reflection,  would  not  have 
been  given.     Leave  to  amend  having  been  promptly  asked, 

bethink  it  should  have  been  allowed. 

The  judgment  of  the  court  below  is  reversed,  with  leave 

E^ted  plaintiff  to  amend  his  complaint.     The  costs  of  this 

H^peal  to  abide  the  event  of  the  suit. 

By  the  Court,  Beatty,  J.,  on  petition  for  rehearing: 

Ii^  this  case  a  petition  for  rehearing  has  been  filed,  and 
^« are  requested,  not  only  to  examine  the  petition,  but  to  ex- 
^''^ihe  authorities  referred  to  in  the  original  brief 
^^leapoDdents.     *After  a  careful  examination  of  all  [*159] 
''^•pwnts,  both  in  petition  and  origina]  brief,  we  are 
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nnable  to  see  any  error  or  mistake  in  the  opinion  alreftc 
filed  in  the  case.  There  is  some  force  in  the  remarks « 
counsel  as  to  the  term  '*  rendered."  TVe  can  see  the  woi 
may  have  been  used  rather  in  connection  with  the  des^ 
tion  of  the  courts,  from  the  judgment  of  which  an  appe 
might  be  taken,  than  as  indicating  the  kind  of  jadgmo 
subject  to  review  in  this  court.  But  if  we  read  the  statai 
omitting  the  word  *' rendered,"  it  reads  thus:  ** An  appe 
may  be  taken,  etc.,  from  a  final  judgment,  in  an  action,'* et 

Here  there  is  a  general  authority  to  appeal  from  a  ''fiD 
judgment."     Our  opinion  is  that  a  judgment  may  be  fioi 
although  it  is  not  recorded  in  a  judgment-book  or  enten 
in   a  judgment-docket.     Every  court  keeps  a  journal 
minute  of  its  ])roceedings. 

When  a  judge  orders  a  judgment  in  a  cause,  and  th 
order  is  entered  on  the  journal  or  minutes  of  the  court,  ai 
no  further  facts  are  to  be  ascertained  to  determine  the  exa 
amount  and  character  of  that  judgment,  but  there  simp 
remains  the  clerical  duty  of  entering  in  the  judgment-bo 
that  which  the  court  has  determined  and  ordered  to  bee 
terod,  this,  in  our  opinion,  is  a  final  judgment,  from  whi 
an  appeal  lies.  It  is  final  because  the  court  has  uothii 
more  to  do  with  it,  unless  it  be  to  compel  the  clerk  to  [H 
foim  his  duty  in  entering  it  up.  The  law  might  requi 
that  no  appeal  should  bo  taken  before  the  judgment* 
regularly  entered  in  the  judgment-book,  and  the  judgmei 
roll  made  up  and  filed.  But  our  law  has  made  no  such  pi 
vision,  and  therefore  an  appeal  may  be  taken  whenevei 
judgment  is  final.  In  this  case  we  think  there  was  a  fo 
juJ(j)ue)il  before  the  appeal  was  taken. 

"We  are  of  opinion  that  none  of  the  authorities  oil 
by  respondent  conflict  with  this  view  of  the  case,  and  ma 
of  them  fully  sustain  our  opinion  as  to  what  constitutes 
final  judgment. 

The  144th  section  of  our  practice  act  reads  thus:  ' 
judgment  is  the  final  determination  of  the  rights  of  I 
parties  in  the  action  or  proceeding,  and  may  be  entered 
term  or  vacation."  There  is  nothing  in  this  definition 
judgment  conflicting  with  our  views. 
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When  the  draftsman  of  the  practice  act,  in  refer- 
dng  to  the  *filing  of  the  undertaking  on  appeal,  [*160] 
iaj8,  it  shall  be  filed  with  ''  the  clerk  with  whom 
ihejadgment  or  order  was  entered,"  he  certainly  did  not 
Dselhat  expression  to  point  oat  the  character  of  judgments 
and  orders  from  w^ich  an  appeal  should  lie^  but  simply  to 
designate  the  ofELcer  with  whom  the  undertaking  should  be 
filed.  It  is  the  duty  of  a  clerk,  after  a  judgment  has  been 
NDdered  by  the  court,  to  enter  that  judgment  in  the  judg- 
mentrbook.  The  draftsman  of  section  286  assumed  that 
clerks  woold  do  their  duty,  and  used  the  phrase  quoted  as 
ihe  most  convenient  one  to  designate  the  officer  with  whom 
the  undertaking  should  be  deposited. 

The  court  did  not  fail  to  observe  the  fifth  point  made  by 
eoimsel  for  respondent  in  his  original  brief.  Our  views  on 
tkt  point  are  not  very  fully  expressed  in  the  original  opin- 
ion, and  we  will  now  endeavor  so  to  express  them  as  to  make 
&iale  of  practice  for  the  future. 

The  plaintiff  filed  an  insufficient  complaint;  the  defendant, 
instead  of  demurring  (which  would  have  been  the  proper 
ud  legitimate  practice),  answered  the  complaint,  and  so 
iofiwered  it  as  to  induce  the  plaintiff  to  believe  that  there 
^n&  merely  an  issue  of  fact  between  the  parties.  When  the 
^tte  was  called  for  trial,  the  defendant  objected  to  the 
pUintiffs  introducing  any  evidence  because  the  complaint 
^not  state  facts  sufficient  to  constitute  a  cause  of  action. 

This  was  not  in  the  nature  of  a  demurrer  to  the  evidence 
^ered  because  of  its  insufficiency  to  support  the  complaint, 
wit  was  in  effect  a  demurrer  to  the  complaint,  improperly 
^  irregularly  interposed.  It  should  have  been  filed  in 
^ting,  and  before,  or  at  the  time  of  filing  the  answer,  if, 
^«ed,  it  was  proper  to  file  any  answer  before  the  demurrer 
^  disposed  of.  This  demurrer  to  the  complaint  (for  we 
^  consider  it  as  nothing  else)  was  sustained.  Upon  the 
^staining  of  a  demurrer  to  a  complaint,  there  can  be  no 
^bt  what  is  the  proper  practice,  and  that  is  for  the  court 
togire  time  to  the  plaintiff  to  amend.  This  practice  should 
^oabtedly  be  pursued  in  all  cases  except  where  the  facts 
ttated  in  the  complaint  show  that  the  plaintiff  has  mistaken 
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the  law;  that  ho  has  no  cause  of  complaint,  and  upon  his 
own  showing,  the  facts  are  such  that  he  cannot  so 
[*161]  amend  his  complaint  as  to  give  him  a  cause  of  *ac- 
tion.     This  is  not  a  case  of  that  sort.     We  can 
readily  see  how  the  complaint  might  be  amended  so  as  to 
make  it  a  good  one.     Had  the  demurrer  been  regularly  in- 
terposed, wo  have  no  doubt  the  court  would,  in  sustaining 
it,  have  given  plaintiff  time  to  amend,  instead  of  entering 
final  judgment.     But  the   court  and  counsel  for  plaintiff 
both  seem  to  have  been  surprised  by  the  irregular  manner 
of  bringing  up  this  demurrer.     Under  the  effects  of  thai 
surprise,    the  court  made  an  improvident  order  for  final 
judgment.     The  counsel  for  plaintiff  failed  for  the  momeat 
to  perceive  the  proper  course  for  him  to  take,, and  omitted, 
to  ask  leave  to  amend.     The  next  day,  upon  recovering 
from  his  surprise,  he  did  ask  leave  to  amend,  but  the  court 
refused   to  allow  the  amendment.      "We  think  the  coaxt 
should  not  have  made  the  order  for  final  judgment  of  non- 
suit when  it  was  made;  that  on  the  following  day,  when  tli® 
plaintiff  came  in  and  asked  to  amend,  he  should  have  beou 
allowed  to  do  so,  and  the  judgment  of  nonsuit  should  have 
been  set  aside.     We  are  of  opinion  that  a  party  should  raot 
be  allowed  to  obtain  a  greater  advantage  by  irregular  Skiid 
improper  practice,  than  he  would  have  acquired  by    "th* 
regular  and  legitimate  course  pointed  out  by  the  practice 
act. 
Eehearing  denied. 
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pealing. 

[1  Nevada,  161.] 

'*"***Ctt— CoMPouKD  Imtebest  CANNOT  BE  Enfoboed. — It  is  a  settled  rule 
ui  courts  of  equity  that  a  contract  for  future  compound  interest  will  not 
^  enfoiced.    Our  statute  does  not  sanction  compound  interest.    Con- 
tttets,  therefore,  in  regard  to  compound  interest,  must  stand  or  fall  by 
the  established  rules  of  equity  and  common  law  courts. 
^'^***^w— Valid  Considkbation. — If  A.  borrows  fifteen  hundred  dollars  in 
gold  from  B.  when  that  gold  would  be  worth  twenty-five  hundred  dol- 
"f8  in  goTemment  paper  currency,  and  gives  his  note  for  twenty-five 
l^Q&dred  dollars,  the  note  is  a  valid  note  with  sufficient  consideration. 
•^^  Bias  Intkbkst  atteb  Matubitt. — When  a  note  is  made  payable  at  a 
K^^en  day,  with  interest  at  the  rate  of  six  per  cent,  per  month  until 
^^1  it  continues  to  draw  six  per  cent,  interest  after  maturity  and 
J  J^  judgment. 

^*^^t— Reasonable  Counsel  Fees. — The  mortgagor  may  contract  to 

pay  a  counsel  fee  lor  the  expense  of  enforcing  the  lien  on  the 

l  *62j  property  mortgaged  'in  case  legal  proceedings  have  to  be  taken. 

And  such  contract  will  be  enforced  to  the  extent  of  allowing  a 

^''^■oiiable  cooiiBel  fee  beyond  the  costs  allowed  by  law. 

(1)  BMSNev.aoo. 
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Appeal  from  the  District  Conrt  of  the  Second  Jadicii 
District  of  the  State  of  Nevada,  Ormsby  County,  Hon.  £ 
H.  Wbight  presiding. 

The  facts  are  stated  in  the  opinion. 

B.  J/.  Clarie,  for  Cox. 

Micoier  <£  Flatulreau^  for  Smith  &  GarretL 

[♦164]      *Bt  the  Conrt,  Beatty,  J. : 

In  Angnst,  1S63,  Eobert  Logan  and  Wellington  Stewart 
executed  to  plaintiff  the  foUowing  note: 

*'$2500.  Caud!!  Citt,  Xktadi  TnsnvTET,  August  25, 1863. 

**For  Talue  receiyed,  we,  or  either  of  us,  promise  to  pay 
£.  B.  Cox  or  order,  in  twelve  months  from  date,  witboat 
grace,  the  sum  of  twenty-five  hundred  dollars  ($2500),  with 
interest  thereon  at  the  rate  of  six  (6)  per  cent,  per  month, 

payable  monthly  in  advance,  on  that  day  of  each 
[*165]  and  every  month  *eorresponding  with  the  date  ol 

this  obligation  until  paid;  and  if  any  part  of  the  in- 
terest herein  provided  shall  not  be  |>aid  when  the  same  be- 
comes due,  then  the  holder  hereof  may  add  the  same  to  the 
principal  sum,  and  it  shall  thereupon  become  a  part  of  said 
principal  and  bear  monthly  interest  at  the  same  rate,  and 
so  on  from  month  to  month,  adding  all  interest  in  arrear  tc 
such  principal,  and  compounding  interest  on  interest  at  th< 
same  rate,  and  making  monthly  rests  on  that  day  of  eact 
month,  corTesix>nding  to  the  date  of  this  obligation,  and  b 
case  a  cause  of  action  shall  accrue  on  this  obligation,  aD< 
the  payee  or  holder  hereof  shall  commence  a  suit  to  enforc 
the  same,  then  it  shall  be  lawful  for  the  said  payee  or  tb 
holder  hereof  to  have  and  demand  upon  the  same  ten  (1^ 
per  cent,  upon  the  amount  which  shall  be  recovered  thereo: 
as  a  reasonable  indemnity  for  attorney  and  counsel  fees,  il 
addition  to  the  taxable  costs  of  suit,  and  in  case  of  flit 
ment  or  decree,  said  {percentage  shall  be  included  therei 
and  bear  interest  at  the  same  rate  and  in  the  same  mannc 

as  the  principal  debt. 

"bobebt  logak, 

"Well.  Stewabt." 
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This  note  was  secared  by  a  mortgage  on  certain  real  es- 
tate. In  March,  1864,  Wellington  Stewart  executed  several 
notes  to  Robert  Logan,  and  to  secure  the  payment  of  the 
same  executed  a  mortgage  on  certain  real  and  personal 
property. 

The  most  Talnable  part  of  the  property  embraced  in  the 
mortgage  from  Stewart  to  Logan  was  also  embraced  in  the 
joint  mortgage  of  Stewai't  and  Logan  to  Cox;  so  that  Logan, 
as  to  the  principal  part  of  his  security,  stood  in  the  position 
of  second  mortgagee.  Logan  assigned  his  notes  and  mort- 
gage to  J.  E.  Garrett  and  T.  G.  Smith. 

The  property  mortgaged  is  insufficient  to  pay  all  the  in- 
oombrances,  and  the  controversy  in  the  case  is  between  the 
first  mortgagee,  E.  B.  Cox,  and  Garrett  &  Smith,  who  are 
tli6  successors  in  interest  to  the  second  mortgagee.  When 
Cox  took  the  note  which  is  set  out  in  the  beginning  of  this 
opinion,  he  advanced  or  loaned  to  Stewart  and  Logan  only 
fifteen  hundred  dollars  in  gold  coin,  but  that  fifteen  hun- 
dred dollars  was  worth,  and  would  have  purchased 
ia  currency,  the  sum  of  *twenty-five  hundred  dol-  [*166] 
Itts.  There  was  a  verbal  agreement  made  when 
tke  note  was  executed,  that  fifteen  hundred  dollars  in  gold 
coin  would  be  accepted  if  offered  in  lieu  of  the  twenty-five 
kondred  dollars. 

Upon  the  foreclosure  of  the  mortgage,  the  parties  hold- 
ing the  second  mortgage  raised  these  points:  First.  The 
plaintiff  was  not  under  our  statutes  entitled  to  compound 
uiterest  on  his  claim.  Second.  He  could  only  recover  the 
Ktnal  amount  loaned,  fifteen  hundred  dollars,  and  interest, 
lliird.  The  demand  after  maturity  only  bore  interest  at  ten 
P^  cent,  per  annum.  Fourth.  The  counsel  fee  as  stipu- 
le in  the  note  was  exorbitant,  and  would  not  be  enforced 
in  a  court  of  equity — but  only  an  allowance  of  a  reasonable 
^nnsel  fee. 

The  court  below  held  with  the  second  mortgagees  as  to 
"^  first  pointy  only  allowing  simple  interest.  On  the  other 
'nree  points  the  court  held  with  the  first  mortgagee.  Both 
PMes  appeal.  The  plaintiff  from  that  part  of  the  decree 
idoptiDg  «iiiip26  interest  as  the  rule  of  computation,  and 
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refusing  compound  interest;  Garrett  &  Smith  from  tlit 
portions  of  tiie  decree  Laving  reference  to  the  other  th 
points  just  mentioned.  We  shall  first  examine  the  po 
raised  by  plaintiff's  appeal. 

In  the  statutes  of  California,  from  which  oars  hare  gen 
ally  been  copied,  two  acts  are  to  be  found,  one  entitled  " 
act  in  relation  to  the  money  of  accounts  of  this  State,"  t 
other  entitled  "An  act  to  regulate  the  interest  of  mone 
In  our  statutes  these  two  acts  have  beeu  blended  into  oi 
entitled,  "An  act  in  relation  to  money  of  account  and  i 
terest." 

Sections  first,  second  and  third  of  our  act  are  in  t 
same  language  precisely  as  the  three  sections  of  the  fii 
named  California  act,  with  the  exception  of  the  word  "t< 
ritory"  is  substituted  for  "state"  in  the  first  section.  T 
phraseology  of  both  statutes  are  in  some  particulars  a  liti 
peculiar,  and  it  is  evident  ours  was  copied  from  the  Ca 
foi-nia  act.  The  fourth  section  of  our  act,  which  fixes  t 
legal  rate  of  interest  (in  the  absence  of  an  express  writt 
contract),  is  identical  with  the  first  section  of  the  seco 
named  California  act,  with  the  exception  of  two  words.  0 
statute  contains  the  word  "  or"  in  one  part  of  a  s< 
[*167]  teuco  where  it  ought  not  to  be.  This  is  evidently 
mistake  in  the  printer  or  some  copyist,  but  does  i 
in  the  slightest  degree  alter  or  obscure  the  meaning  of  i 
sentence.  The  word  "  territory"  is  substituted  for  "stat 
This  section  is  evidently  copied  from  the  California  stati 

The  fifth  and  last  section  of  the  Nevada  act  is  in  th 
words : 

"Sec.  5.  Parties  may  agree  in  writing  for  the  paym 
of  any  rate  of  interest  whatever  on  money  due,  or  to  beco 
due  on  any  contract.  Any  judgment  rendered  on  such  c 
tract  shall  conform  thereto,  and  shall  bear  the  intei 
agreed  upon  by  the  2)arties,  and  which  shall  be  specified 
the  judgment,  provided  only  the  amount  of  the  origi 
claim  or  demand  shall  draw  interest  after  judgment." 

This  fifth  section  is  an  exact  copy  of  the  second  sect 
of  the  last  named  California  act,  down  to  the  piovii 
Nothing  like  the  proviso  is  found  in  the  California  act 
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Whilst  our  act  ends  with  this  proviso  to  the  fifth  section 
(secoud  of  the  California  act),  the  California  act  from  which 
it  is  copied  contains  a  third  section  which  is  in  these  words: 
"Sec.  3.  The  parties  may  in  any  contract  in  writing  whereby 
any  debt  is  secured  to  be  paid,  agree  that  if  the  interest  on 
sock  debt  is  not  punctually  paid  it  shall  become  a  part  of 
the  principal,  and  thereafter  bear  the  same  rate  of  interest 
as  ike  principal  debt." 

The  copying  of  two  sections  of  the  California  act  and 
omittiog  the  other,  indicates  that  the  omission  was  made 
fxindusiria  and  for  a  purpose.  The  journals  of  the  legisla- 
tiye  assembly  show,  too,  that  this  third  section  of  the  Cali- 
fornia act  was  at  one  stage  of  the  proceedings  before  that 
Wj,  embraced  in  the  bill  and  afterwards  stricken  out. 

To  our  mind  this  is  conclusive  that  the  legislature  did  not 
uiend  by  their  action  to  sanction  or  encourage  compound 
interest.  In  the  proviso  above  referred  to  they  expressly 
prokibit  compound  interest  in  judgments. 

If  we  are  correct  in  the  foregoing  views  as  to  the  effect 
*nd  proper  construction  of  our  statute,  the  only  remaining 
ground  on  which  the  plaintiff  can  claim  to  support  his 
Aeory  is,  that  the  legislature  failing  to  sanction  compound 
^^emt  by  express  enactment,  cannot  operate  as  a 
prohibition,  but  leaves  the  question  *just  where  it  [*168] 
stood  at  common  law.  It  may  not,  then,  be  improper 
^iuqnire,  what  was  the  rule  of  common  law?  "We  find 
^t  there  is  great  contrariety  of  opinion  as  to  what  was  the 
''lie  of  the  common  law  before  the  statute  of  37  of  Henry 
'fli.  According  to  the  opinion  of  some  authors  all  inter- 
^t  on  money  was  usurious  and  unlawful  before  that  time. 
^  the  other  hand.  Chief  Justice  Halo  held  that  the  com- 
'^ou  law  only  prohibited  as  usurious  and  unlawful  interest 
^hich  amounted  to  forty  per  cent,  per  annum  or  more. 

On  this  subject  Bacon's  Abridgment,  title  Usury,  may  be 
^fisnlted  by  those  who  are  curious  as  to  the  ancient  law. 
"^  the  opinion  of  Senator  Spencer  in  the  case  of  Rena, 
^  Factory  v.  Beid  (5  Cow.  609).  Perhaps  the  discrep- 
*^tiss  of  opinion  on  this  subject  may  be  accounted  for  in 
iius  way.    At  an  early  period  in  England  the  chancellors 
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were  generally  churchmen,  and  not  lawyers.  As  the  cathol: 
church  has  always  set  its  face  against  usury,  and  been  dij 
posed  to  condemn  the  practice  of  exacting  interest  as  in 
moral,  and  more  especially  as  the  Jews  at  that  early  da 
were  almost  the  only  money-lenders,  it  is  probable  that  tl 
chancellors  held  all  interest  iisurious  and  illegal;  whil 
the  common  law  courts,  presided  over  by  lawyers,  bett 
acquainted  with  the  commercial  necessities  of  the  count 
and  less  prejudiced  against  the  Jews,  may  have  held  tb 
reasonable  interest  was  not  unlawful. 

It  is  more  profitable,  however,  to  inquire  what  was  fc 
state  of  the  law  on  this  subject,  as  established  by  the  coai 
of  equity  and  common  law  at  the  time  our  statute  w 
passed.  In  Am.  L.  Cas.,  vol.  1,  533—4,  the  principal  Ame 
can  cases  on  the  subject  of  compound  inteiesi  have  be 
cited  and  commented  on. 

The  general  conclusion  at  which  the  author  arrives  is  th 
the  ''  better  opinion  is  that  at  law  such  an  agreement  mad 
either  at  or  after  the  time  of  the  original  contract,  will  t 
enforced."  In  support  of  this  proposition  the  commentate 
cites  several  cases.  On  the  other  hand,  on  the  same  pag« 
a  large  number  of  cases  are  cited  holding  an  opposite  doi 
trine.  In  chancery  this  commentator  admits  the  rule  h£ 
been  diiYerent,  and  courts  of  equity  have  unifonnly  discoui 
tenanced  all  attempts  to  collect  compound  interes 
[*169]  except  in  those  cases  *where  the  contract  to  pay  U; 
same  was  made  after  the  simple  interest  fell  due. 

So  far  as  the  reports  referred  to  were  accessible  to  u 
we  have  only  found  two  cases  where  actions  at  law  hai 
been  sustained  on  a  contract  for  payment  of  compound  L 
terest,  with  the  exception  of  cases  where  the  agreement 
pay  the  compound  interest  was  made  after  the  simple  l 
terest  became  due.     One  of  these  cases  was  G^^eenleaf 
Kellogg  (2  Mass.  508),  afterwards  overruled  in  Hastings 
Wiswall  (8  Mass.  455),  and  Henry  v.  Flagg  (13  Met.  66).    T 
other  case  is   Tallia/aro's  Exr  v.  King's  AdnCr  (9  Dan 
331). 

The  New  York,  English  and  Massachusetts  decisions  (tf 
cept  the  one  overruled  case  in  Massachusetts)  seem  to 
aU  the  other  way. 
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The  opinion  of  CShancellor  Kent  in  1  John.  Oh.  13,  against 
the  policy  of  allowing  compound  interest  is,  we  think,  ex- 
haustive of  the  Bttbject,  and  settles  conclusively  what  is  the 
rule  of  equity. 

Then,  when  the  Nevada  statute  was  passed,  it  was  the 
settled  rule  of  courts  of  equity  to  refuse  to  allow  compotind 
interest  when  their  aid  was  invoked  to  collect  a  debt.  In 
courts  of  law  the  rule  was  not  so  well  settled,  but  we  think 
ft  majority  of  the  States  of  this  Union,  and  the  Euglsh 
courts  of  law,  had  refused  to  enforce  that  portio^i  of  con- 
tracts which  provided  for  the  collection  of  compound  in- 
terest. 

None  of  these  rulings  were  founded  on  the  statutes  against 
nsniy,  but  the  general  principles  of  the  common  law  as  it 
existed  without  reference  to  the  usury  law.  Our  conclusion 
then  is,  that  the  court  below  did  not  err  in  refusing  to  allow 
compound  interest,  and  the  judgment  of  that  court  as  to 
the  part  thereof  appealed  from  by  the  plaintiff  must  be 
affirmed. 

Having  disposed  of  the  plaintiff's  appeal,  we  will  now 
consider  those  portions  of  the  decree  from  which  defeiid- 
^ts  appeal.     The  first  objection  on  the  part  of  defendants 
to  the  decree  is  that  plaintiff  is  allowed  to  recover  twenty- 
fi^e  hundred  dollars,  when  he  only  loaned  fifteen  hundred 
dollars.     The  loan  was  made  in  coin,  and  it  is  admitted  the 
fifteen  hundred  dollars  would  have  purchased  twentj'-five 
'hundred  dollars  in  government  currency.     If  the 
plaintiff  had  bought  twenty-five  ^hundred  dollars  f*170] 
^ith  his  fifteen  hundred  dollars  in  gold,  and  loaned 
^^  twenty-five  hundred  dollars  in  paper,  no  one  would 
*^OiVe  claimed  that  the  note  for  twenty-five  hundred  dollars 
^''ia  not  a  valid  note,  founded  on  a  good  and  sufficient  con- 
sideration. 

Why,  then,  is  it  less  adequate  when  the  borrower  gets 
^*^t  for  which  he  could  have  purchased  or  procured  twenty- 
^®  hundred  dollars?  The  courts  must  recognize  the  fact 
^^t  there  are  two  kinds  of  currency  of  unequal  value,  and 
**iey  must  presume  that  a  debtor  will  pay  in  that  kind  of 
^^^renoy  which  is  least  onerous  to  himself.    Therefore  when 
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a  man  borrows  the  more  valuable  kind  of  currency,  an* 
gives  his  note  for  a  larger  sum,  payable  in  dollars,  genei 
ally  the  presumption  is  he  intends  to  pay  in  those  doUai 
which  are  least  valuable.  We  can  see  nothing  iUegal  c 
immoral  in  such  a  transaction.  If  there  is  nothing  moral' 
wrong  in  the  transaction,  on  what  principle  can  it  be  claim€ 
that  a  part  of  the  note  is  not  recoverable?  It  cannot  I 
said  that  such  a  note  is  tvithout  consideration,  or  that  tbo 
has  been  any  failure  of  consideration.  The  party  borro 
ing  has  received  all  he  expected  to  receive,  all  he  contract' 
to  receive,  and  has  received  that  which  in  value  was  eqi: 
to  twenty-five  hundred  doUai-s  in  currency. 

The  court  will  presume  he  did  not  intend  to  pay  it  in  a 
better  money  than  ciirrency,  and  that  it  could  not  be  < 
forced  in  any  other  kind  of  money. 

We  therefore  hold  that  the  court  below  ruled  correctly 
allowing  the  plaintiff  to  recover  to  the  amount  of  tweu 
five  hundred  dollars  and  interest. 

Before  leaving  this  brunch  of  the  case  we  will  say, 
question  as   to  the  constitutionality  of  the  act  of  Congr 
making  treasury  notes  a  legal  tender  for  debts  was  rai:^ 

We  therefore  have  not  examined  that  question  in  conn 
tion  with  the  subject,  but  assumed  the  law  to  be  consti 
tional. 

But  even  if  it  were  otherwise,  we  cannot  see  that  it  wot 
vaiy  our  decision  on  this  point.  If  we  had  a  uniform  met 
lie  currency,  and  a  borrower  were,  on  the  receipt  of  fiftc5 
hundred  dollars,  to  give  his  note  for  twenty-five  hundr 
dollars,  payable  one  mouth  after  date,  we  do  r: 
[*171]  see  on  what  principle  *the  court  could  relieve  k: 

from  the  note,  if  there  was  no  fraud,  or  mistake, 
imposition  in  the  transaction. 

The  next  ground  of  complaint  on  the  part  of  defendac 
is,  that  the  plaintiff  is  allowed  to  recover  six  per  cent,  p 
mouth  on  his  demand  after  the  note  fell  due.  It  is  cc 
tended  that  our  statute  only  allows  ^mrties  to  contract  1 
stipulated  rates  of  interest  during  such  time  as  the  contrc 
is  unbroken.  That  upon  the  breach  of  the  contract  the  b 
steps  in  and  fixes  arbitrarily  what  shall  be  the  measure 
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damages  for  the  breach  of  the  contract,  and  that  measure  is 
interest  at  the  rate  of  ten  per  cent,  per  annum.     The  rule 
IS  well  established,  that  in  actions  for  the  breach  of  a  contract 
for  the  payment  of  money,  the  measure  of  damages  shall  be 
the  legal  interest  on  the  money  for  the  time  it  is  withheld, 
and  no  special  damage  can  be  proven  or  shown.     But  what 
is  the  legal  rate  of  interest  under  our  statute  ?    If  the  con- 
tract is  in  writing,  whatever  rate  of  interest  is  established 
by  that  contract  is  the  legal  rate  so  far  as  that  controversy  is 
concerned. 

The  law  allows  the  parties  themselves,  by  due  formalities, 
to  fix  the  legal  rate.  The  law  provides  that  when  the  judg- 
ment is  entered  up,  the  debt  shall  bear  that  rate  of  interest 
''^hich  the  parties  have  contracted  shall  be  the  legal  rate  for 
that  particular  transaction.  It  is  what  the  parties  have 
^^gi^d  is  the  value  of  the  use  of  the  money  before  breach. 
It  is  the  interest  or  damages  which  the  law  gives  after  judg- 
ment. It  would  be  strange  if,  between  breach  and  judg- 
ment, the  measure  of  interest  or  damages  should  be  different. 
It  seems  to  us  the  intention  of  the  legislature  was  clear 
that  parties  might  contract  for  any  rate  of  simple  interest 
(but  not  compound),  and  that  interest  should  continue  to 
^^  on  the  principal  sum  until  paid.  * 

-lie  parties  have  contracted  it  should  so  run  in  this  case, 

^^  we  can  see  no  principle  of  law  upon  which  they  can 

®^pe  their  contract.     The  principle  claimed  is  that  they 

^^  escape  the  consequences  of  a  contract  (which  the  law 

^*o^g  them  to  make)  by  refusing  to  comply,  and  throwing 

^tacles  in  the  way  of  a  prompt  judgment.     No  doubt  the 

^  might  prohibit  the  collection  of  a  greater  rate  of  inter- 

/^*  than  ten  per  cent,  on  a  debt  past  due.     But  we 

^^^k  the  Nevada  legislature  *neither  did  nor  intend  [*172] 

•  ^ything  of  the  kind.  Upon  this  point  we  think  the 

^^gment  of  the  court  below  correct. 

*^  The  only  remaining  question  is  as  to  the  allowance  of  five 

^dred  and  five  dollars  for  counsel  fee.     On  this  point  we 

^^  some  embarrassment  in  coming  to  a  conclusion.     We 

r^  satisfied  that  the  amount  is  more  than  a  reasonable  fee 

^  the  foreolosure  of  the  mortgage.    But  the  amount  is 
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v\i\\xt\^  fixi'^l  by  th^$  sufTisfsmeni  of  the  parties,  and  we  caoDC 
miy  ii  (m  Hif  Ufir<9iM/>riahljr  large,  80  extravagant  in  amount  c 
Uf  iht\tH'ii  M  itonri  of  clmncery  to  disregard  the  plain  meai 
lun  uud  iiiii^fii  of  tlu3  parties.  We  doubt  extremely  tl 
\it$Ur.y  of  itfiforcitig  ajij/  contract  wbcreby  the  mortgaga 
lijiik<iM  blmnnlf  n^HpouHiblo  for  coanBel  fees. 

Wo  iliiiik  ii  brut  n  i4)n<lc3ncy  to  encourage  extortionate  ai 
op|tnmHiv«t  rotilnurlH,  luul  is  at  war  with  the  best  interes 
iijf  honinly.  Jbil  itll  iho  cimos  wo  find  reported  on  this  sn 
Jndl.  bold  Ibiil  Ii  rvtiMotiabtc  counsel  fee  may  be  contract 
fur  III  Htioli  oaHOH,  and  a  court  of  equity  will  enforce  I 
liKritoniniil. 

Iii  all  llio  ruHuH  oiilbul  to  our  attention  in  which  this  p(> 
buH  iiriNiiii,  tbo  ooiirtH  biivo  allowed  the  counsel  fee  charg 
but  buvo  ^ontn*ally  UHod  somo  expression  indicating  t 
(bo  i^bav({0M  ullowod  wort«  n^asonable,  and  that  if  nnreas 
ablo  0i»uum4  ftn^a  woro  allowtnl,  the  court  would  interp 
ita  uutbovity  to  pnUtvt  tbo  mortgagor. 

No  nUoH,  howovor,  us  to  what  are  reasonable  fees  i 
^bat  aiv  uot»  aiv  t^tablishtHl.  All  that  is  said  about  real 
siifis,'  fiHVH^  auuuuUs  to  mt>r«>  UU-hi  or  surmises. 

\\\  ibU  oaso  tbo  ivuust^l  f*H>  is  i"vrtaiulv  rerr  liberal 

m  m 

Hi\\  lUo  U\^st  of  it«  but  not  mor^'  oxtravagrant  than  the  i 
\4  \\\W\\^\  \\>x\Unl^''Xx\{  tKH\  Noc  dudiug  any  adjadictf 
\\^?t^vH  ;^u(bv«t:Utik^  »u\*h  iuU'rtert*iKV,  auvl  the  amount 
Wi^t^  ^N^  c\U«;^\;A^;i^u(  as  to  sUv>w  ih^xi  it  was  intended  J 
(vu^U\  H^  W  hoUl  iu  V>v/Yff«  owe  the  mortgjigor,  i 
^vuii  >ktU  uoQ  iutx^tlt^rv>  %ic&L  th«'  juvl^rnienti  of  the  eo 

kllk,'bL  L\U<v>  >^ul  (M(V  Ulhfi-C  v>Wtl  CVi^C^ 
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THE  PEOPLE,  Eespondent,  v.  THOMAS  L.  GLEASON, 

Appellant. 

[1  Nbtada,  173.] 

BoL  OF  ExoEPnoNS — How  SiONSD.— Bills  of  exception  mnst  be  signed  by 
the  jadge  who  tried  the  cause. 

*  IWTEDcnoNs  Part  of  the  Becobd. — Instructions  which  are  filed  with  the 
indorsement  of  the  judge  are  a  part  of  the  record,  and  the  action  of  tlie 
court  thereon  may  be  reviewed  without  any  formal  bill  of  exceptions. 

'tainjcnoK--GooD  Chabaoteb  of  Defendant.— An  instruction  that  "the 
good  character  of  the  defendant  can  only  bo  taken  into  consideration 
when  the  jury  have  a  reasonable  doubt  as  to  whether  the  defendant  is 
the  person  who  committed  the  offense  with  which  he  is  charged: "  Held, 
correct. 

"*<— IinroLUNTART  Manslaughteb. — It  was  not  error  in  the  court  below, 
^er  defining  involuntary  manslaughter,  to  add:  *'The  drawing  of  a 
^^y  weapon,  in  a  rude,  angry  and  threatening  manner,  not  in  ueces- 
^  BelMefense,  is  an  unlawful  act  within  the  meaning  of  our  statute. " 

"**— Vkmub  must  be  Pbovkn. — To  convict  one  on  trial  for  murder,  it  is 
necessary  not  only  to  prove  the  prisoner  committed  the  offense  charged, 
hut  committed  it  within  the  territorial  jurisdiction  of  the  court  and  grand 
J^  vhere  the  indictment  is  found.  The  defendant,  under  all  circum- 
stances, is  entitled  to  an  instruction  embodying  this  principle  of  law. 

"^J>  Charactkb — MoTrvE. —  In  a  trial  for  murder,  the  good  character  of 
^^  defendant  may  be  proved  to  explain  the  motive  when  the  fact  of  the 
^ng  is  not  denied. 

Appeal  from  the  District  Conrt  of  the  Third  Judicial  Dis- 
^^^  of  the  Territory  of  Nevada,  Lander  County,  Hon.  P. 
•  Ix)CKE  presiding. 

^^^  facts  are  stated  in  the  opinion. 

^^ler  (k  Huppf  for  Appellant. 

^o.  A.  Nourse,  AUorneij-General,  for  Eespondent. 

*%  the  Court,  Beatty,  J. :  [*175] 

-^-ais  was   an   indictment  for  murder,    tried  in   Lander 
^^ty  about  one  year  since,  and  recently  appealed  to  this 

^^eral  points  are  raised  by  the  appellant,  and  a  bill  of 

a)8M8V«T.l>7,9a,  (2)  SM6Nev.l09. 
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exceptions  in  the  case  is  referred  to  iu  support  or  expla 
tion  of  each  of  the  points. 

What  counsel  refer  to  as  a  bill  of  exceptions  cannot 
recognized  as  such  by  this  court. 

A  bill  of  exceptions  is  a  statement  in  writing  of  soi 
thing  which  occurs  during  the  progress  of  a  cause,  whi 
to  become  a  part  of  the  record,  must  be  settled  and  sig 
by  the  judge.  We  cannot  conceive  that  anything  can 
treated  as  a  bill  of  exceptions  which  has  not  received 
sanction  of  the  court. 

The  judge's  signature  is  absolutely  indispensable.  TV 
purports  to  be  a  bill  of  exceptions  here  is  signed  by 
counsel  for  the  prisoner  and  John  V.  Watson,  late  dej 
district  attorney  for  Lander  county. 

The  case  seems  to  have  been  tried  in  the  court  below 
the  part  of  the  people  by  a  Mr.  Jones,  prosecuting  atton 
Why  the  signature  of  Mr.  Watson  appears  to  this  papei 
are  not  aware.  Whether  he  intended  by  signing  the  pa 
to  acknowledge  service  thereof,  or  to  admit  that  the  si 
ments  therein  contained  were  true,  we  are  unable  to  i 
But  in  either  event  we  cannot  accept  the  signature  of 
Watson  in  lieu  of  the  judge's. 

The  statute  is  imperative  that  the  bill  of  exceptions  n 
be  signed  by  the  judge.  (See  section  423  of  the  criminal  p 
tico  act.)  Section  426  in  the  same  act  provides  that  inst 
tions  given  and  refused  need  not  be  excepted  to,  or  embn 
in  any  bill  of  exceptions,  but  shall  be  filed  with  an  indc 
ment  thereon  of  the  action  of  the  court  in  giving  or  refu 
the  same,  and  become  a  part  of  the  record.  It  also 
vides  that  on  appeal  the  action  of  the  court  on  thes< 
structions  may  be  reviewed. 

Whilst,  therefore,  we  cannot  pass  on  all  the  points  ra 
by  appellant,  there  are  several  upon  which  we  must  paa 

The  first  point  raised  is,  that  the  court  erred  in  gi 

this  instruction : 

[*176]      ***The  good  character  of  the  defendant  can  < 

be  taken  into  consideration  when  the  jury  ha^ 

reasonable  doubt  as  to  whether  the  defendant  is  the  pel 

who  committed  the  offense  with  which  he  is  charged." 


April,  1805.]  People  v.  Gleason.  145 

Opinion  of  the  Gonrt — Beatty,  J. 

There  are  two  poiuts  of  objection  made  to  this  instruc- 
tion. The  first  is,  that  the  jury  being  instructed  in  sub- 
stance that  the  good  character  of  the  defendant  can  only  bo 
tjilen  into  consideration  when  they  have  a  reasonable  dou.bt 
of  bis  guilt,  is  equivalent  to  saying,  you  can  only  consider 
tbegood  character  of  the  defendant  when  the  evidence,  ex- 
dmvt  of  that  in  regard  to  cliaracter,  leaves  such  a  reasonable 
doubt  on  your  minds  as  will  entitle  the  defendant  to  an  ac- 
quittal. 

We  do  not  think  that  is  the  proper  construction  to  put  on 
that  sentence. 

In  oar  estimation  it  rather  means  to  inform  the  jury  that 
bowevergood  a  man's  character  may  be,  that  alone  will  not 
him  to  an  acquittal. 

That  they  can  only  acquit  when  a  due  consideration  of  all 
testimony  in  the  case,  including  that  in  regard  to  de- 
fendant's character,  either  convinces  them  that  defendant 
is  mnocent,  or  raises  in  their  minds  a  reasonable  doubt  of 
"^  guilt.  The  next  objection  is,  that  the  court  concludes 
yie sentence  in  these  words:  **As  to  whether  the  defendant 
^thepetwn  who  committed  the  offense,"  etc. 

Tbe  complaint  as  to  this  part  of  the  instruction  is,  that 
^der  the  proof  and  character  of  the  defense  in  this  case, 
there  was  no  question  as  to  the  person  who  committed  the 
offense,  if  any  was  committed;  the  only  question  was  as  to 
*be  character  of  the  offense;  whether  the  killing  of  deceased 
^  accidental  or  intentional,  and  if  criminal,  what  was  the 
Pade  of  crime  committed  ? 

It  is  contended  that  the  defendant's  character  as  a  peace- 
*"le  and  quiet  citizen,  should  have  been  considered  by  the 
J^^in  coming  to  a  conclusion  as  to  whether  the  shot  fired 
^^88  the  result  of  intention  or  mere  accident. 

■There  is  some  conflict  of  authorities  as  to  whether  proof 
^  a  defendant's  character  can  be  produced  under  an  indict- 
ment for  murder  to  explain  the  motives  of  the  killing,  where 
''^e  killing  itself  is  not  denied.  We  think  that  rea- 
^*iand  jostice  *alike  require  that  a  defendant,  with  [*177] 
^  established  character  as  a  peaceful,  quiet  and 
w-abiding  citizen^  should  have  the  benefit  of  that  charac- 
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ter,  and  all  reasonable  inferences  to  be  drawn  therefron 
when  he  is  called  on  in  a  court  of  justice  to  account  for  il 
killing  of  a  human  being. 

But  in  this  case  the  authenticated  record  does  notdL 
close  the  circumstances  of  the  case,  the  nature  of  the  pKX 
introduced,  or  the  character  of  the  defense.  We  therefoi 
cannot  say  this  was  error.  The  next  instruction  comploine 
of  is  one  in  which  the  court,  after  deiining  involuntary  nuu 
slaughter,  adds: 

**Tho  drawing  of  a  deadly  weapon  in  a  rude,  angry  an 
threatening  manner,  not  in  necessary  self-defense,  is  an  oi 
lawful  act  within  the  meaning  of  our  statute." 

It  is  not  contended  that  the  definition  of  involuDtai 
manslaughter,  as  contained  in  the  instruction,  is  not  coi 
rect,  nor  is  it  contended  that  the  sentence  we  have  quote 
contains  anything  which  is  not  law,  but  that  the  addition  < 
the  latter  sentence  to  the  definition  of  the  crime  was  calci 
lated  to  prejudice  and  mislead  the  jury;  that  it  was  eqoi' 
alent  to  an  intimation  of  opinion  by  the  court  that  a  drawii 
of  a  pistol  in  a  rude,  angry  and  threatening  manner,  not  i 
self-defense,  was  by  statute  the  commission  of  an  unlawfi 
act,,  which  in  its  consequences  tends  to  destroy  life,  et 
We  think  no  such  inference  could  be  drawn  from  the  i 
struction.  The  only  inference  we  think  to  be  drawn  fro 
the  instruction  is,  that  the  court  thought  such  an  act  wod 
be  unlawful.  We  see  no  intimation  that  it  would  be  n 
only  unlawful,  but  of  a  character  to  endanger  human  lif 
If  there  was  proof  in  the  case  that  defendant  had  drawn 
l)istol  in  a  rude,  angry  and  threatening  manner,  that  a  pist 
had  been  discharged  and  a  homicide  committed,  it  was  ei 
inently  proper  to  give  that  instruction  to  the  jury.  H 
commission  of  a  homicide  while  in  the  performance  of  < 
unlawful  act,  is  some  offense  against  the  law,  and  is  ono 
which  a  defendant  may  be  found  guilty  under  an  indictme: 
for  murder.  Therefore  the  instruction  was  proi)er.  Ti 
jury  paying  due  regard  to  this  instruction  might  find  th 
the  act  of  drawing  the  pistol  under  all  the  circumstano 
proved  was  a  lawful  act,  simply  an  unlawful  ac 
[*1 78]  *or  that  it  was  ou  unlavfiul  act  tending  to  destn 
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IiamaQ  life.  In  the  latter  case,  finding  the  prisoner  guilty 
of  murder;  otherwise  of  a  lower  grade  of  offense,  or  not 
goilty. 

Tke  Dext  error  complained  of  in  regard  to  instructions  is, 
that  the  court  refused  to  give  the  following  instructioos: 

"Counsel  for  the  defendant  ask  the  court  to  instruct  the 
jnrjj  that  in  order  to  convict  the  defendant  in  this  case,  it 
is  necessary  for  the  people  to  prove  that  the  alleged  offense 
^  committed  within  the  limits  of  Lander  county,  and  that 
onless  they  believe  from  the  testimony  that  such  alleged 
^fieoge  was  committed  in  said  county,  they  must  find  the 
Jefendant  not  guilty." 

It  is  well  settled  that  the  allegation  of  venue  in  a  criminal 
c^  is  a  material  allegation  and  must  be  proved.  A  grand 
jmyof  Lander  county  can  have  no  jurisdiction  of  a  case  in 
Storey  county.  If  a  prosecuting  attorney  submits  his  case 
toajury^  without  having  proved  the  offense  was  committed 
uithe  county  where  it  is  alleged  to  have  been,  we  cannot 
see  anything  for  the  jury  to  do  but  to  acquit. 

Before  a  conviction  can  be  had  in  any  case  three  propo- 
wnsmnst  be  affirmatively  made  out  by  the  prosecution, 
^iist  That  the  offense  charged  in  the  indictment  has  been 
^mmitted.  Second.  That  it  was  committed  within  the  ter- 
^iorial  jarisdiction  of  the  court  and  grand  jury  where  the 
Jidictment  was  found.  Third.  That  the  party  on  trial  was 
l»e  offender. 

A  failure  to  introduce  satisfactory  evidence  on  either  of 
iese  points,  before  the  case  is  finally  submitted  to  the  jury, 
^h\sl  to  the  prosecution. 

^e  express  no  opinion  here  as  to  what  should  be  the 
i^^per  practice  in  case  the  court  discovers,  before  the  case 
^finally  submitted  to  the  jury,  that  there  has  been  an  over- 
^gbtor  omission  in  failing  to  prove  where  the  offense  was 
^Dimitted,  but  merely  what  must  be  the  effect  of  submis- 
^on  without  such  proof. 

^Us  being  the  well-settled  law,  we  see  no  reason  why 
*^  bstruction  was  refused.  The  phraseology  seems  to  be 
^*>^exoep(ional.  There  is  no  other  instruction  covering  the 
*^  ground,  and  no  Apparent  reason  why  it  should  not 
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have  been  given.     If  the  venue  was  proved  satisC 

[*179]  torily,  the  instruction  would  *do  no  barm.    IJ 

was  not  proved  clearly  and  beyond  all  doubt,  the  < 

fendant  had  a  right  to  argue  the  point  to  the  jury  of  thai 

sufficiency  of  the  proof,  and  have  it  passed  on  by  them. 

In  no  case  should  the  court  have  assumed  to  judge  of  i 
sufficiency  or  iusufficiency.  If,  in  this  case,  the  proof 
venue  was  circumstantial,  and  not  positive — in  other  woid 
if  the  proof  of  the  offense  having  been  committed  in  Land 
county  was  sufficiently  shown  by  a  number  of  facts  prov 
in  the  case,  whilst  no  witness  said  in  so  many  words  that 
was  in  Lander  county,  and  the  court  was  afraid  the  instn 
tion  asked  would  mislead  the  jury  into  the  belief  that  van 
must  be  proved  by  direct  and  not  circumstantial  evidence 
the  instruction  asked  should  have  been  given;  and  furtl 
insti*uctions  given  that  venue,  like  anything  else,  might 
proved  by  circumstantial  evidence. 

The  simple  refusal  of  this  instruction  seems  to  us  to  hi 
been  error,  and  however  reluctant  we  may  be  to  reve 
cases  on  mere  technicalities,  which  probably  had  nothing 
do  with  the  real  merits  of  the  case,  we  cannot,  without  a  v 
lation  of  all  legal  principles,  refuse  relief  in  such  cases 
this. 

The  judgment  of  the  court  below  must  be  set  aside,  a 
a  new  trial  granted. 


JACOB  HTMAN  et  al..  Appellants,  v.  J.  W-  KELL' 

ET  AL.,  EeSPOXDENTS. 
[1  Nevada,  179.] 

FOBKCLOSUBB   OF    MOBTOAOE — WhEN  A    RkOEITEB  SHOULD    BB    APFOIKnD- 

Inadequacy  of  property  to  satisfy  lien ;  insolvency  of  mortgagor;  speei 
pledge  of  rents  nud  profits,  to  keep  down  interest,  which  were  aft 
wards  diverted;  permissive  waste  of  property  by  defendants  and  thro 
of  one  of  the  defendants  to  destroy  the  property,  constitnte  suffieit 
reasons  for  appointing  a  receiver. 
AoBKBMKMT — When  NOT  VoiD  FOB  Unckbtaintt. — ^An  agreement  deacriW 
sufficiently  the  parties  thereto,  the  property  to  be  affected  thereby,  i 
providing  that  uno  party  shall,  in  prcBsenii,  enter  into  possession  of  ^ 
property  described,  and  hold  it  until  a  certain  debt  is  paid  oat  of 
rents  and  profits  of  the  property,  is  not  void  for  nncertaintj. 
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A  SSAL  DCPOBIB  COKSIDKBATION. 

'   *T«OTK»— Ddtt  to  Pbotkct  Pbopkbtt.— If  a  tmstee  turns  over  the  [*180] 
trust  property  to  the  custody  of  one  who  neglects  to  care  for  it 
properly,  a  court  of  equity  will  interfere  to  protect  the  property  from 
waste. 
FoBicLOBUBB  AND  Salx — Bembdt  OF  MoBTOAOEv. —  Under  the  statutes  of 
this  State  the  mortgagee  has  but  the  one  remedy  of  foreclosure  and  sale; 
bot  the  statute  does  not  deprive  the  mortgagee  of  any  portion  of  the 
relief  which  is  usually  granted  in  foreclosure  suits  where  the  sale  of 
the  property  is  sought. 
l^Konss,  WRXH  WILL  BK  Appointkd. — Beceivors  will  be  appointed  in  fore- 
closure suits  where  it  is  necessary  to  prevent  fraud,  injustice  or  loss  of 
8ecarity. 

Appeal  from  the  District  Court  of  th^  First  Judicial  Dis- 
trict of  the  State  of  Nevada,  Storey  County,  Hon.  Bichabd 
BisiNG  presiding. 

The  facts  of  the  case  are  stated  in  the  opinion  of  the 

court. 

Qnitd  &  Hardy,  for  Appellants. 
%for  (fe  Campbell,  for  Bespondents. 

*By  the  Court,  Beatty,  J. :  [*181] 

In  June,  1863,  J.  W.  Kelly,  being  the  owner  of  certain 

<5Jty  property  in  Virginia,  Storey  county,  he  and  Bridget 

ielljr  executed  a  mortgage  thereon  to  John  Kelly.     In  Au- 

S^st,  1863,  they  executed  a  second  mortgage  on  the  same 

property  to  H.  Myers  and  Israel  Solomon.     In  September, 

1863,  J.  W.  Kelly  entered  into  a  written  contract  under  seal 

with  Myers,  one  of  the  second  mortgagees,  by  the  provisions 

<>f  which  Myers  was  to  enter  into  possession  of  the  mort- 

8>ged  premises,  lease  them  and  collect  the  rents, 

*nd  apply  them  as  provided  for  *under  the  contract.  [*182] 

^ong  other  applications  of  the  rent,  one  was  to 

^  down  the  interest  on  the  mortgage  in  favor  of  Myers 

^8olomon.     It  also  provides  for  the  payment  of  insur- 

•^,  improvements  on  the  property,  etc.,  and  further  pro- 

^^  that  tho  possession  of  Myers  shall  continue  until  the 

pKymenty  not  only  of  the  mortgage  to  himself  and  Solomon, 

^  alao  of  the  Kelly  mortgage,  which  is  recited  to  have 
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been  assigned  to  them.  Myers  entered  into  posse 
under  this  contract,  and  for  a  time  collected  the  rents 
applied  the  proceeds  in  accordance  'witli  the  provisioi 
the  contract.  He  then  assigned  his  interest  in  both  < 
to  Hymen  &  Lichtenstein.  After  the  assignment,  1 
ceased  to  collect  the  rents  or  have  any  control  over  the] 
erty.  The  present  plaintiffs  took  his  position  in  that  re 
for  a  while,  and  then  J.  W.  and  Bridget  Kelly  iudace( 
tenants  who  had  been  put  in  possession  by  Myers  an( 
present  plaintiffs  to  surrender  the  possession  to  them 
since  that  time  no  rents  or  profits  have  been  appli 
keeping  down  the  interest  on  the  second  mortgage,  or  ii 
either  of  the  mortgages.  The  Kelly s  have  receivec 
rents  and  profits,  failed  to  pay  the  taxes,  neglected  to 
the  building  in  rejiair,  and  one  of  them  even  threaten 
destroy  them  if  deprived  of  the  possession. 

Plaintiffs  filed  their  bill  of  foreclosure,  obtained  a 
ment,  and  had  the  property  sold.  They  bid  it  in  at  sh 
sale  for  less  than  the  amount  of  their  debt,  but  for  c( 
erably  more  than  its  real  value. 

The  Kellys  and  their  tenants  are  utterly  insolvent  a 
responsible.  The  house  is  going  to  waste  and  bec( 
untenantable  for  want  of  repairs.  Such  are  the  facts  c 
case  as  charged  in  the  bill  filed,  and  upon  this  state  oj 
the  plaintiffs  ask  for  a  receiver  to  be  appointed  to  c 
the  rents,  preserve  the  property,  etc.,  during  the  six  ni 
which  intervenes  between  the  sale  and  the  time  whe 
purchaser  is  entitled  to  his  deed  and  possession  o 
premises  bought.  Defendants  demurred  to  the  com 
on  the  ground  that  it  did  not  state  facts  sufficient  tc 
stitute  a  cause  of  action.  The  court  sustained  the  den 
and  dismissed  the  bill. 

The  demurrer  of  course  confesses  the  truth  < 
[*183]  allegations  *in  the  bill,  and  the  question  for 
decide  is  whether  the  court  erred  in  sustaiuiu; 
demurrer  and  dismissing  the  bill. 

We  will  first  examine  what  was  the  equity  rule  as  i 
merly  existed  in  the  English  and  American  courts,  am 
we  will  Bee  what  changes,  ii  an^,  \i>x\Q  been  made  ii 
rule  bj  our  code  of  procedure. 
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Conrts  of  equity,  upon  the  filing  of  a  bill  to  foreclose  a 
mortgage,  have  usually  appointed  a  receiver  where  there 
was  an  allegation  that  the  property  mortgaged  was  insuflS- 
cient  to  pay  the  mortgage  debt,  and  the  mortgagor  was  iu- 
sohent.  If  in  addition  to  this  it  appears  there  was  a  spe- 
cific pledge  of  the  rents  and  profits,  to  keep  down  the  in- 
tereat,  and  they  were  being  diverted,  it  always  furnished  a 
stroug  additional  reason  for  the  appointment  of  a  receiver. 

la  this  case  many  equitable  circumstances  exist  which 
would  bring  it  within  the  rules  established  by  courts  of 
equity  for  granting  receivers. 

First.  The  property  is  entirely  inadequate  to  pay  the 
debt. 

Second.  The  mortgagors  are  insolvent. 

Third.  There  was  not  only  a  contract  that  the  rents  should 
wpair  the  building  and  keep  down  the  interest,  but  Myers 
wag  actually  put  in  possession  of  the  property  and  rents  and 
profits,  and  for  a  time  they  were  so  applied. 

Fourth.  The  defendants,  by  a  fraudulent  collusion  with 
tlie  tenants  put  in  possession  by  Myers  or  the  plaintiffs, 
effected  a  change  in  the  condition  of  the  property  and  di- 
verted the  rents  from  their  legitimate  channel. 

Fifth.  The  defendants  are  guilty  of  permissive  waste. 

Sixth.  One  of  them  is  threatening  to  destroy  the  prop- 
erty. 

It  appears  to  us  the  existence  of  these  facts  would  be  suf- 
^cient,  according  to  the  established  practice  in  nil  courts 
<>f  equity,  to  induce  the  court  to  appoint  a  receiver.  Even 
"  one-half  of  the  facts  here  alleged  were  true  it  would  seem 
^  Qs  sufficient  to  justify  a  court  of  equity  in  granting  the 
relief  sought. 

For  the  rules  governing  courts  of  equity  in  the  appoint- 
Dient  of  receivers,  we  would  refer  to  Dan.  Ch.  Pr.  1950  to 
1958;  Bunk  of  Ogdenshurg  v.  Arnold^  5  Paige,  38;  Ilowtll  v. 
^9%,  10  Paige,  43;  Aatory  v.  lunia'  dt  Skulmore, 
*ll  Paige,  436;  Lofihj  v.  Mavjei,  3  Sandf.  Ch.  71.  [*184] 

Respondents  contend  that  the  contract  with  Myers 
••^^otbe  relied  on  to  aid  the  plaintiffs'  case  for  several  rea- 
•^^i  whioh  we  viU  preaently  notice.     We  might  say  tiial 
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plaintiffs  make  a  case  snfficieutly  strong  for  equitable  inter- 
ference without  that  instrument,  but  we  take  a  different 
view  of  the  matter. 

Counsel  say  of  this  instrument,  ''If  intended  for  a  lease 
it  is  void  for  uncertainty."  We  cannot  see  any  such  uncer- 
tainty about  it. 

Wo  know  not  in  what  particular  counsel  considers  it 
uncertain. 

The  parties  to  the  lease  and  the  property  seem  sufficiently 
certain;  it  purports  to  commence  in  prcesenti,  and  to  con- 
tinue until  the  extinguishment  of  the  debts  secured  bj 
mortgage. 

It  might  be  somewhat  problematical  if  the  rents  in  this 
case  ever  would  extinguish  the  mortgages,  but  that  is  no 
such  uncertainty  as  would  invalidate  a  lease  or  grant. 

**If  a  contract,  it  was  void  for  want  of  consideration,"  say 
counsel  for  respondents.     The  seal  certainly  imports  coa^ 
sideration.    There  is  nothing  in  the  case  that  contradicts  th^ 
legal  presumption  of  consideration  arising  from  the  charac?' 
ter  of  the  instrument. 

That  instrument,  in  our  opinion,  did  convey  to  Myers 
present  subsisting  interest  in,  and  right  to  possess  and  coi:^^ 
trol   the   property  described.     But  that  possession  was 
right  not  to  be  enjoyed  for  his  own  benefit,  but  he  stood  ^ 
the  light  of  a  trustee  to  rent  out  the  premises  for  the  mutu^  -^ 
advantage  and  benefit  of  the  mortgagors  and  mortgagees 
and   account  for  the  rents  and  profits  as  specified  in 
agreement.     If  Myers   neglected  his  duty  as  trustee, 
turned  over  the  property  to  the  care  of  others,  who  were  n^  ^ 
managing  it  properly,  no  doubt  on  application  to  a  court  ^ 
chancery  by  the  present  defendants  the  court  would  hsjL^^^ 
appointed  a  receiver  to  manage  the  property  and  collect  tb^ 
rents;  but  no  default  of  Myers   could  justify  the  course 
pursued  by  defendants. 

The  next  question  to  be  considered  is,  has  our  practice 

act  altered  or  curtailed  the  power  of  equity  courts 

[*185]  in  granting  ^relief  in  foreclosure  suits?    To' settle 

this  point  properly,  it  may  be  necessary  to  recur  to 

the  former  practice  of  couiU  ol  \kw  and  ec\uUy  in  mortgage 

cases. 
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At  common  law  it  bas  always  been  held  that  the  title  of 
the  estate  Tested  in  the  mortgagee  upon  the  execution  of  the 
mortgage,  and  on  the  failure  to  pay  the  debt  at  maturity  the 
mort<,'agee  might  at  the  very  same  moment  commence  an 
action  of  ejectment  for  the  possession  of  the  laud,  an  action 
of  debt  or  assumpsit  for  the  debt,  and  file  a  bill  in  equity  to 
foreclose  the  right  of  redemption. 

Oar  practice  act  contains  only  two  sections  which,  in  our 
opbioD,  bear  on  this  point.  These  are  sections  2^  and  260, 
which  read  as  follows : 

"Sec.  246.  There  shall  be  but  one  action  for  the  recovery 

of  debt,  or  the  enforcement  of  any  right  secured  by  mort- 

Pge,  or  lien  upon  real  estate,  or  personal  property,  which 

*kall  be  for  an  enforcement  of  said  lien  or  mortgage,  in  ac- 

wrdance  with  the  provisions  of  this  chapter.    In  such  action 

tte  court  shall  have  power  before  judgment,  or  decree,  to 

"i^ect  a  sale   of  the   incumbered  property,  or  such  part 

"hereof  as  shall  be  necessary,  and   the  application  of  the 

Proceeds  to  the  payment  of  the  costs  and  expenses  of  the 

^«,  the  costs  of  the  suit,  and   the  amount  due   to  the 

plaintiff.    If  it  shall  appear  from  the  sheriff's  returns  that 

**^«re  is  a  deficiency  of  such  proceeds  and  a  balance  still 

^^e  to  the  plaintiff,  the  judgment  shall  be  docketed  for  such 

^^^Qce,  and  shall,  from  the  time  of  such  docketing,  be  a 

l^^n  upon  the  real  estate  of  the  judgment  debtor,  and  an 

^ecutiou  may  be  issued  by  the  clerk  of  the  court,  as  on 

^ther  judgments  against  the   property  of    the    judgment 

^^btor,  to  collect  such  balance  or  deficiency. 

**8eo.  260.  A  mortgage  of  real  property  shall  not  be 
^^emed  a  conveyance,  whatever  its  terms,  so  as  to  enable 
^  owner  of  the  mortgage  to  recover  possession  of  the  real 
property,  without  a  foreclosure  and  sale." 

The  only  construction  we  can  put  on  these  two  sections  is 
"^t  the  mortgagee  shall  pursue  but  one  remedy,  not  two 
^ttiree  remedies  at  the  same  time,  for  the  enforcement  of  his 
^ts.  And  that  remedy  shall  in  no  case  be  the  ac- 
**onof  *ejectment  to  obtain  the  possession  of  the  laud.  [*186]J 
*^fte  remedy  shall  be  the  equitable  one  of  fore- 
^^^^016  and  sale^  if  the  mortgage  is  relied  on.     Perhaps^  il 
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the  mortgagee  chooses  to  abandon  all  claim  under  the  mo 
gage,  he  may  bring  the  ordinary  suit  for  the  collection  ol 
debt.  But  supposing  the  remedy  to  be  sought  not  oi 
against  the  debtor  but  against  the  property  mortgaged, 
is  strictly  confined  to  that  remedy  in  equity  which  is  call' 
(perhaps  rather  inaccurately)  a  foreclosure  and  sale. 
England,  and  perhaps  in  some  of  {he  older  States  of  tl 
Union,  there  was  a  common  practice  of  filing  a  bill  prayi 
the  court  to  compel  the  mortgagor  to  redeem  or  to  yield 
and  relinquish  his  right  of  redemption.  In  such  case  t 
form  of  the  decree  is  that  the  mortgagor  redeem  by  payi 
the  amount  duo  to  the  mortgagee  by  a  day  certain,  or 
will  bo  forever  barred  of  his  right  to  redemption.  This 
what  may  be  termed  a  strict  technical  foreclosure.  Tl 
in  reality  the  mortgagee  had  three  distinct  remedies  wl 
he  wished  to  reach  the  mortgaged  proj^erty : 

First.  Ejectment  at  law. 

Second.  Strict  technical  foreclosure  in  equity. 

Third.  The  equitable  remedy  of  foreclosure  and  sale. 

Our  statute  clearly  restricts  the  mortgagee  to  the  k 
named  remedy.  But  in  restricting  him  to  this  remedy,  d 
it  deprive  him  of  any  portion  of  the  relief  which  is  usat 
granted  by  courts  of  equity  where  this  remedy  is  sougl 
If  it  does,  we  are  unable  to  see  how  or  why  it  is  done.  1 
are  aware  that  the  supremo  court  of  California,  in  t 
case  of  Guy  v.  Ide,  G  Cal.  99,  held  that,  under  a  statute  pi 
cisely  like  ours,  it  was  not  a  proper  practice  to  appoint  i 
ceivers  pending  a  foreclosure  suit. 

The  learned  judge  who  rendered  the  opinion  in  thatcfl 
says:  **Our  statute  forbids  a  mortgagee  from  recoveri 
the  mortgaged  estate,  and  confines  his  remedy  to  a  fo: 
closure.  The  same  reason  does  not,  therefore,  exist,  as 
the  English  rule  for  appointing  a  receiver  to  collect  t 
rents  and  profits  pending  the  litigation."  This  reasoni 
is,  to  our  minds,  incomprehensible.  The  argument 
''Our  law  having  forbid  the  mortgagee  to  bring  ejectm^ 
for  the  property  mortgaged,  it  therefore  becomes  the  di 
of  equity  courts  to  deny  him  all  security  to  be  ( 
[*187]  rived  from  the  rents  and  profits,  and  *ttll  opp 
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tunityof  protecting  the  property  during  litigation.'*  If  it 
be  taken  for  granted  that  it  was  the  object  of  our  legisla- 
ture, in  framing  this  part  of  the  practice  act,  to  discourage 
mortgages,  and  to  render  such  securities  uncertain  and 
comparatively  valueless,  then  we  could  understand  this  rea- 
soning. But  if  the  intention  was  merely  to  simplify  pro- 
ceedings in  courts  of  justice  and  prevent  multiplicity  of 
aoits,  then  we  cannot  understand  or  appreciate  the  force  of 
this  argument. 

The  legislature  having  forbid  the  mortgagee  pursuing  the 
common  law  remedy  of  ejectment,  would,  it  appears  to  us, 
he  rather  a  reason  for  a  more  liberal  exercise  of  the  chancel- 
lor's powers  to  protect  the  security  he  has  for  his  debt. 

Whilst,  perhaps,  the  English  practice  of  appointing  a  re- 
ceiver, almost  as  a  matter  of  course,  when  a  bill  is  filed  by 
the  first  mortgagee,  would  not  have  a  good  practicable 
operation  in  our  country,  owing  to  the  great  cost  attending 
such  appointments,  and  the  miserable  mismanagement  of 
estates  generally  by  such  appointees,  still  we  think  there 
are  many  cases  where  such  an  appointment  is  necessary  to 
prevent  fraud  and  injustice  and  loss  of  security. 

If  the  principle  be  once  established  that  courts  will  not, 
.  b  foreclosure  suits,  appoint  receivers,  all  a  fraudulent 
mortgagor  has  to  do  to  keep  possession  of  property  for 
uaonths  after  it  ought  to  be  sold  to  pay  the  debt,  is  to  make 
ft  conveyance  to  some  non-resident  who  cannot  be  served 
^th  process  for  months.  In  the  meantime  he  can  use  up 
ftnd  destroy  the  improvements  and  render  the  security  val- 


In  this  cade  the  demurrer  should  have  been  overruled, 
lie  relief  sought  in  the  bill  should  be  granted,  unless  the 
^fondants  can  show  a  state  of  facts  far  different  from 
^^^  stated  in  the  complaint. 

ThiB  judgment  of  the  court  below  is  reversed.    That  court 

^  enter  an  order  overruling  the  demurrer  interposed  by 

^  defendants,  and  take  such  further  proceedings  as  the 

^nity  of  the  case  may  require,  not  inconsistent  with  this 

opinion. 
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Bbosnan,  J.,  concurring: 

I  concur  in  tbe  judgment  of  reversal,  owing  to  the  mac 

if  est  equities  in  this  particular  case;  and  especiaLI 

[*188]  for  tbe  reason  *that  the  rents  of  the  mortgaged  prex: 

ises  were  by  express  contract  pledged  to  the  jia. 

ment  pro  taiUo  of  the  mortgage  debt  even  before  it  becaxx 

due  and  payable. 

But  from  so  much  of  the  opinion  as  holds  that  a  receive 
may  properly  be   appointed   in   a  case  of  foreclosure  c 
.  mortgage  upon  commencement  of  the  action,  I  respectfnll 
dissent. 

Under  our  statute  the  estate  remains  in  the  mortgagor  a 
owner  until  divested  by  foreclosure,  and  of  course  mu^ 
continue  so,  with  all  the  incidents  of  ownership,  until  a  u^^ 
owner  is  invested  with  title  under  the  sale. 


J.  H.  MALLETT,  Respondent,  v.  THE  UNCLE  SAM 
GOLD  AND  SILVER  MINING  CO.,  Appellant. 

[1  Nevada.  188.] 

1  Officer  de  Facto,  what  Constitutes. — A  person  appointed  justice  of  * 
peiice  by  thu  selectmen  of  the  oonuty  of  Cnrson,  who  had  no  poweiC 
make  Huch  appointment,  and  commisHioued  by  the  governor  of  i 
territory  of  Utah,  who  was  authorized  to  issue  commissions  to  pers^ 
elected  to  such  ofHces,  and  having  discharged  the  duties  of  such  ofG^ 
and  been  generally  recognized  as  a  justice  of  the  peace,  is  a  <2e  ft^ 
of&cer,  and  his  acts  are  valid  as  to  third  persons. 

tiDEM. — An  officer  de  facto  is  distinguibhed  on  the  one  hand  from  a  icm 
usurper  of  an  office,  and  on  tbe  other  from  an  officer  de  jure, 

8  Jurisdiction  of  Justice  of  the  Peace  must  bk  Affibmattvki.t  SHow3>i 
When  any  rights  are  claimed  by  virtue  of  a  judgment  of  a  court  of  ^ 
cial  and  limited  jurisdiction,  all  the  facts  necessary  to  confer  jurisdioti 
must  bo  affirmatively  shown. 

4Idem — Summons,  whkbk  Seuvkd. — Where  a  judgment  of  a  justice  of  t 
peace,  whoso  jurisdiction  was  limited  to  a  certain  county,  is  offered  - 
evidence  to  establish  rights  acquired  under  it,  and  where  it  appears  thi 
such  judgment  was  taken  by  default,  it  is  necessary  to  show  afS^atireJ 
that  the  summons  was  served  on  the  defendant  within  the  territorii 
jurisdiction  of  the  justice  before  it  can  be  introduced  in  evidence. 


(1)  6  Nev.  245;  9  Nev.  838.  (3)  1  Nev.  82;  1  Nev.  827;  3  Nev.  1(»;  6  H«T.  M. 

(2)  9Kev.826.  (1)  10  Nev.  870. 
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EwrnosT— What  Detei^dant  mat  Sbow. — It  is  competent  for  n  defendant 
in  ejectment  to  show  as  a  defense  that  prior  to  the  bringing  of  the  action 
the  plaintiff  had  conveyed  away  his  title  to  the  premises,  or  that  his 
grantor  had  done  so  prior  to  the  conveyance  by  which  plaintiff  claims. 
Ii^.— A  mere  naked  trespasser  cannot  show  ontstandiug  title  in  a  third 
pftrtyi  except  as  a  means  of  showing  the  want  of  all  title  or  right  of  pos- 
Bession  in  the  plaintiff. 
iHcaxo  Laito — FoBFKmjBK. — The  mining  laws  of  the  locality  govern  the  lo- 
cation and  manner  of  developing  the  mines,  and  when  they  directly  point 
ont  how  such  mining  claims  must  be  located,  and  how  the  possession 
once  acquired  is  to  be  maintained,  that  coarse  must  bo  strictly  pursued. 
A  failure  to  do  so  might  work  a  forfeiture  of  the  ground. 
MnfiKcj  Laws  and  Customs — Titlk  to  Mining  Claims. — ^When  the  courts 
presume  title  iu  the  first  appropriator,  it  can  only  bo  a  title  subject  to 
the  conditions  imposed  by  the  mining  laws  and  customs,  under  and  by 
▼irtne  of  which  it  was  acquired. 
h>ix.— Where  no  mining  laws  exist,  the  miner  locating  a  claim  would  hold 
only  by  ac'.ual  occupancy,  and  by  such  work  for  the  develop- 
ment of  the  mine  as  would,  under' *all  the  circumstances,  be  [*189] 
deemed  reasonable,  and  his  right  of  possession  would  only  be 
continued  by  occupancy  and  use. 
iId«c — Abandonment. — ^There  can  be  no  strict  abandonment  of  property 
^thout  the  intention  to  do  so.    The  bare  lapse  of  time,  short  of  the 
statute  of  hmitations  and  unaccompanied  by  other  circumstances,  would 
^  no  evidence  of  abandonment. 
Mncwo  Claims — Pobbession  of  Tenant  in  Common. — The  possession  of  one 
F^^er  or  tenant  in  common  inures  to  the  benefit  of  all,  until  such  pos- 
■**ion  become  adverse. 
IJ>™— ExpKKSBS — CouBT  OF  Eqitity. — If  oue  partner  or  tenant  in  common, 
*fter  having  become  associated  with  his  co-partners  in  the  development 
^  a  clium,  voluntarily  leave  it  in  the  possession  of  his  co-tenants,  and 
"^Qsea  to  bear  his  just  proportion  of  the  expenses  incurred  by  them  in 
^ne  development  of  it,  and  should  afterwards  bring  his  action  to  recover 
^  interest,  upon  a  proper  showing  to  the  equity  side  of  the  court,  relief 
^nld  be  refused  until  he  had  paid  his  full  proportion  of  the  expenses 
^^^^^^rred  in  such  development. 

Appeal  from  the  First  Judicial  District  of  the  State  of 
Nevada,  Store j  County,  Hon.  Eichabd  Eising  presiding. 

■He  facts  appear  in  the  opinion  of  the  court. 

Thomas  Sunderland,  Quint  &  Hardy  and  J.  H.  Harmon^ 
^or  Appellant. 

Jf>  8.  Pitster  and  C.  J.  Lansing ^  for  Eespondents. 

(1)  1  Nov.  215. 
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[*194]      *By  the  Court,  Lewis,  C.  J. : 

This  action  is  brought  is  to  recover  one  hundred  feet,  do- 
divided,  in  that  certain  mining  ground  located  in  the  conotj 
of  Store}',  and  now  occupied  and  claimed  by  the  defendauts, 
the  Uncle  Sam  and  Baltic  Gold  and  Silver  Mining  Compa- 
nies. The  plaintiff  alleges  in  his  complaint  that  on  the  16tlt 
day  of  November,  A.  d.  1863,  he  was  the  owner  as  tenant  in 
common,  in  the  possession  and  entitled  to  the  possession  of 
one  hundred  feet,  undivided,  in  the  Uncle  Sam  and  Baltic 
Gold  and  Silver  Mining  Companies;  that  said  claim  at  the 
time  of  its  location  was  three  thousand  feet  in  extent;  that 
after  the  location  thereof  by  the  grantors  of  plaintiff  and 
others,  it  was  divided  between  the  two  companies,  defend- 
ants in  this  action,  the  Uncle  Sam  taking  the  north  twelve 
hundred  feet  and  the  Baltic  taking  the  south  eighteen  Lnn- 
dred  feet;  that  plaintiff,  his  grantors  and  co-owners  iu  said 
claim,  owned  and  were  possessed  thereof,  by  virtue  of  their 
location  and  appropriation  of  the  same  on  the  12th  daj  of 
March,  A.  D.  18G0;  that  ho  bj' himself  and  his  grantors  re- 
mained in  possession  of  said  undivided  one  hundred  feet  of 
ground  as  tenants  in  common  with  his  co-owners  until  the 
ouster  complained  of.  It  is  further  alleged  that  on  the  16th 
day  of  November,  A.  D.  1863,  the  defendants,  by  their 
agents,  servants,  and  employees,  wrongfully  and  unlawfully 
entered  upon  said  claim  and  ousted  plaintiff  therefrom,  and 
that  they  unlawfully  and  wrongfully  withhold  the  same  from 
him.  The  aimwor  specificjilly  denies  each  and  every  allega- 
tion of  the  complaint,  but  admits  that  defendants  are  m 
possession  of  the  premises,  alleging  title  and  right  of  pos- 
session  in  themselves,  and  that  neither  the  plaintiff  uor  his 
grantors  have  been  seized  or  possessed  of  the  premise 
within  two  years  next  preceding  the  commencenoent 
[*195]  of  this  *action;  and  that  they  and  those  under  whom 
they  claim  title  have  been  in  the  quiet  and  peaccahw 
possession  thereof  for  more  than  two  years  before  the  briofi* 
ing  this  suit;  that  long  before  the  commencement  of  this 
action  plaintiff  and  his  grantors  abandoned  whatever  rig" *» 
title  ami  interest  ho  or  ihoy  may  have  had  in  the  cU^^ 
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Tlie  facts,  outside  of  tbe  pleadings,  as  developed 
3ord,  are  substantially  as  follows: 
cb,  A.  D.  1860,  the  mining  claim  now  occupied  by 
lants  was  located  by  Charles  Phillippi,  Petro  Ani- 

thirteen  others;  that  these  persons,  or  some  of 
3upied  and  worked  the  claims  thus  located  up  to 
ay  of  March,  A.  D.  1861,  at  which  time  the  entire 
9  sold  under  execution  issued  out  of  a  justice  s 
inst  the  owners  thereof,  to  one  H.  W.  Johnson,  to 
)  constable  making  the  sale  executed  a  deed  of  the 

so  sold,  and  placed  him  in  the  possession  of  the 
im.  A  large  number  of  the  claimants  thus  ejected, 
hemselves  of  an  offer  made  by  Johnson,  redeemed 
pective  interests,  and  were  admitted  to  all  their 
rights  in  the  claim  w  ith  him.  From  Johnson  and 
ms  who  thus  redeemed  their  interests  the  present 
ts  derive  their  title.  Phillippi  and  Anisini,  the 
:rom  whom  the  plaintiff  claims  his  title,  did  not  re- 
ir  interests;  whether  they  offered  to  do  so  or  not,  is 

no  consequence  in  this  action,  if  the  view  we  take 
ights  and  liabilities  be  correct, 
trial,  the  defendants,  for  the  purpose  of  showing 
right  of  possession  in  themselves,  offered  in  evi- 
)  complaint,  summons,  return,  judgment,  execution, 

of  the  sale,  and  the  constable's  deed  by  which 
became  possessed  of  the  claim;  the  docket  of  the 
f  whom  the  judgment  was  rendered  was  also  offered 
purpose  of  showing  the  proc^eedings  had  in  the 
;ainst  Phillippi  and  others,  and  in  which  the  judg- 
}  rendered.     To  all  of  which  the  plaintiff's  counsel 

urging  various  reasons  in  support  of  the  objection, 

hich  are :  That  the  return  of  the  officer  does  not 

it  the  defendants  in  that  action  were  served  with 

ithiu  the  jurisdiction  of  the  justice,  and  that 

re  rendering  the  judgment  and  *constable  [*196]J 

ed  the  process  were  neither  officers  clefacio 

ere,  and  that,  therefore,  the  judgment  is  void,  and 

its  could  therefore  obtain  no  right  under  it.     Wo 

leem  it  necessaiy  to  notice  any  of  the  other  ob)oc- 

npased, 


160  Mallett  v.  Uncle  Sam  Mining  Co.    [Su 

opinion  of  the  Court — Lewis,  O.  J. 

The  court  below  ruled  out  all  the  proceedings  bad  I 
tlie  justice,  together  with  the  constable's  deed  to  Jol 
upon  the  ground  that  the  judgment  was  a  nullity,  and 
fore  the  defendants  acquired  no  rights  under  it. 

The  defendants  then  ofifered  in  evidence  several  < 
from  Phillippi  to  McMahon,  Swift,  and  others,  conv 
all  his  interest  in  the  Uncle  Sam  Company,  and  all  be 
date  prior  to  the  time  of  the  execution  of  this  deed  to  S 
the  grantor  of  plaintiff,  for  the  purpose  of  showing  tl 
the  time  of  the  making  of  his  deed  to  Small,  Phillipp 
no  interest  whatever  in  the  ground  in  controversy,  and 
Small,  and  the  plaintiff  Mallet,  received  nothing  by 
conveyance.  The  books  of  the  old  Uncle  Sam  Com 
were  also  offered  for  the  same  purpose,  all  of  which 
admitted  by  the  court  below,  but  were  afterwards  stri 
out  and  the  jury  instructed  to  disregard  them,  for  the  rei 
as  it  appears  by  the  instructions  of  the  court,  that  tL 
fentlants  being  mere  naked  trespassers  were  not  in  a  pog 
to  show  outstanding  title  to  defeat  plaintiff's  claims. 

These  rulings  of  the  court — the  giving  of  the  instnic 
asked  by  plaintiff,  and  refusal  to  give  instructions  aske 
defendants — are  assigned  as  error  by  appellants;  anda 
record  in  this  case  presents  numerous  questions  involv 
other  cases  against  the  same  defendants,  it  will  perha] 
a  matter  of  utility  to  pass  upon  all  such  as  may  be  de 
of  importance  in  the  determination  of  the  others. 

The  first  question  presented  for  our  consideration  h 

raised  upon  the  ruling  of  the  court  in  rejecting  the  d 

of  the  justice  and  the  proceedings  had  before  him.     ] 

pears  from  the  testimony  that  Smith,  the  justice,  and  B 

the  constable,  were  not  regularly  elected  to  their  vespi 

positions,  but  were  appointed  by  the  selectmen  of  the  C( 

of  Carson,  and  received  their  commissions  from  the 

ernor.     It  is  conceded  that  the  appointment  b 

[*197]  selectmen  was  an  *as8umption  of  power  not 

ranted  by  the  statutes  of  Utah ;  but  it  is  cla 

that,  having  been  commissioned  by  the  power  authoriz 

issue  commissions  to  such  officers,  and  they  having  ) 

in  their  respective  capacities,  were  officers  de/acto,  and 


pril,  1865.]  Mallett  v.  Uncle  Sam  Mining  Co.         IGl 

Opinion  of  the  Court — Lewis,  C.  J. 

Hierefore  their  acts  as  to  third  persons  are  valid  and  their 
proceedings  legal.     Smith  and  Keese  discharged  the  func- 
tions of  justice  and  constable  for  the  county  of  Carson,  and 
teem  to  have  been  generally  recognized  as  legally  const i- 
iaied  officers.    It  may  often  be  a  matter  of  extreme  difficulty 
to  determine  whether  a  person  discharging  the  duties  of  an 
office  is  to  be  deemed  a  mere  intruder,  or  an  officer  de  facto; 
but  a  stronger  case  in  favor  of  clothing  such  persons  with 
official  character  and  giving  validity  to  their  acts  could 
icarcely  be  presented  than  the  one  at  bar.     Indeed,  when- 
ever a  person  so  discharging  the  duties  of  an  office  is  not 
a  mere  usurper  of  his  position,  the  reason  and  spirit  of  all 
ilie  authorities  incline  to  support  him  as  an  officer  de  factOy 
tod  to  sustain  and  give  validity  to  his  acts. 

It  is  said  that  on  the  one  hand  he  is  distinguished  from  a 
mere  usurper  of  an  office,  and  on  the  other  from  an  officer 
A/'Of.  The  rule  is  dictated  by  the  most  obvious  necessity. 
B  the  acts  of  public  officers  could  at  any  time  be  overthrown 
by  the  showing  of  some  irregularity  or  informality  in  their 
Sections  or  appointment,  all  confidence  in  the  judgment  of 
courts  would  be  destroyed,  and  judicial  proceedings  would 
ever  be  involved  in  doubt  and  uncertainty. 

In  the  case  of  The  People  v.  White  (24  Wend.  539),  this 
qnestion  is  fully  argued  by  the  learned  chancellor,  who 
8a  vs: 

"An  officer  de  facto  is  one  who  comes  into  a  legal  and 
institutional  office  by  color  of  a  legal  appointment,  or 
Section  to  that  office,  and  as  the  duties  of  the  office  must 
be  discharged  by  some  one  for  the  benefit  of  the  public,  the 
J^w  does  not  require  third  persons,  at  their  peril,  to  ascer- 
Wn  whether  such  officer  has  been  properly  elected  or  ap- 
pointed before  they  submit  themselves  to  this  authority,  or 
^  npon  him  to  perform  official  acts  which  it  is  necessary 
'ie  should  perform." 

Sutherland,  J.,  in  the  case  of  Wilcox  v.  Smith  (5  Wend. 
*^)i  uses  the  following  language : 

*"Thero  most  be  some  color  of  an  election  or  ap-  [*198] 
pointmenty  or  an  exercise  of  the  office^  and  an  acqui- 
^^^QKie  on  tbe  part  ol  ibe  public  for  a  length  of  time  ^AiicVi 
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would  afford  a  strong  presumption  of  at  least  a  colonl 
election  or  appointment." 

Yiowiug  the  position  of  the  justice  and  constable  in  tli 
case  in  the  light  of  the  authorities,  thej  must  be  considen 
officers  de  fadOj  and  their  acts  as  to  third  persons  be  Lei 
valid. 

But  a  more  serious  objection  to  the  inti'oduction  of  tb 
judgment,  and  the  subsequent  proceedings  thereon,  arisei 
from  the  failure  to  show  that  the  justice  had  jurisdiction  o 
the  persons  against  whom  the  judgment  was  rendered. 

It  nowhere  appeal's  that  the  summons  in  that  case  w» 
served  within  the  territorial  jurisdiction  of  the  justice,  noi 
that  any  of  the  defendants  appeared,  either  personally  or  b;{ 
counsel.  This  objection,  independent  of  the  others  argaed 
was  sufficient  to  authorize  the  judge  below  in  excladiugal 
the  proceedings  had  before  the  justice.  By  the  laws  o 
Utah  the  jurisdiction  of  justices  of  the  peace  extended  ti 
the  limits  of  their  respective  counties  only.  That  seme 
of  a  summons  out  of  the  county  in  which  he  had  jurisdictio: 
would  bo  a  nullity,  there  can  scarcely  be  a  doubt.  A  smn 
mons  so  served  would  have  no  more  force  or  effect  thau  i 
it  were  served  out  of  the  territorv  itself.  If  it  were  show 
affirmatively  that  the  summons  was  not  served  within  tb 
limits  of  Carson  county,  and  that  the  defendants  did  nc 
appear,  no  doubt  can  be  entertiiined  that  the  proceeding 
based  upon  such  a  service  would  be  coram  non  judice,  aa 
void.  No  rule  of  law  is  more  firmly  established,  or  moi 
generally  recognized,  than  when  any  rights  are  claime 
under  or  by  virtue  of  the  judgment  of  a  court  of  special  an 
limited  jurisdiction,  all  the  facts  necessary  to  confer  juri 
diction  must  be  affirmatively  shown.  (2  Cow.  &  HilFs  Not 
Phil.  Ev.  DOG ;  Burns  v.  Harris  (opinion  of  Bronson),  4  ConU 
374;  Ilincman  v.  linss,  G  Cow.  233;  Smilh  v.  Andrews,  6  C< 
G54;  Swain  v.  Chase,  12  Cal.  283;  Loto  v.  Alexander,  15  0' 
29G.) 

Jurisdiction  in  superior  courts  is  presumed  until  the  o< 
trary  appear,  but  nothing  is  presumed  in  favor  of  the  jus 

diction  of  inferior  courts. 
[*199]      *The  rule,  ouDiia  prceauimuvluv  vite  esse  ac/a,  has 
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)pUcation  to  the  facts  giving  jurisdiction  to  such  courts, 
u  Sollera  v.  Lawrence  (Willes's,  416),  the  court,  in  speak- 
ng  oi  courts  of  limited  jurisdiction,  says;  ''The  rule  is 
l^t  nothing  must  be  intended  in  favor  of  their  jurisdic- 
tion, but  that  it  must  appear  bj  what  is  set  forth  in  the 
Tecord  that  they  had  such  jurisdiction.     The  fact  of  the 
sonimons  having  been  served  upon,  the  defendants  wouKl 
not  necessarily  bring  them  within  the  jurisdiction  of  the 
court;  there  must  not  only  be  a  service,  but  there  must  be 
8Qch  service  as  will  give  the  court  jurisdiction.     If  a  service 
out  of  the  county  would  give  no  jurisdiction,  the  necessity 
of  showing  that  it  was  lutd  wilJiin  the  county  is  certainly  as 
imperious  as  it  is  to  show  that  service  was  had  at  all.     It  is 
claimed,  however,  by  counsel,  that  because  the  constable 
states  in  his  return  that  some  of  the  defendants  were  not  to 
1>e  fonnd  within  his  county,  that  therefore  the  presumption 
is  that  those  upon  whom  he  obtained  service  were  within 
the  county;  but  the  very  acknowledgment  that  such  a  pre- 
sumption is  necessary,  is  itself  a  confession  of  the  insuffi- 
ciency of  the  return.     The  rule  is  inflexible  that,  no  such 
presumption  can  be  entertainied.     Though  the  judgment  and 
proceedings  under  it  were  properly  rejected  when  oflfered 
iortho  purpose  of  showing  title  in  defeuihints,  yet  whether 
it  should  have  been  admitted  when  offered  merely  to  show 
that  the  defendants  were  not  mere  naked  trespassers  is  a 
Question  which  it  is  scarcely  necessary  to  pass  upon  in  this 
case,  as  we  think  it  perfectly  competent  for  the  defendants 
to  have  shown  the  outstanding  title  derived  from  Phillippi, 
independent  of  whether  they  were  trespassers  or  not. 

The  court  below  erred  in  ruling  out  the  dee<ls  from  Phil- 
%i  to  McMahon,  Swift  and  others.     If  these  deeds  estab- 
lished the  fact  that  at  the  time  of  the  conveyance  to  Small, 
Phillippi  had  no  interest  in  the  premises  or  claim  in  ques- 
tion to  convey.  Small  got  nothing  and  could  convey  nothing 
*othe  plaintiff.     If  the  defendants  were  not  allowed  to  show 
^h  a  state  of  things,  wo  should  have  the  novel  case  of  a 
plaintiff,  having  no  title  and  never  having  been  in  posses- 
■  **on,  recovering  a  mining  claim  from  one  in  the  actual  oc- 
^V^f  and  in  whom  the  law  j>resumes  title.     Surely 
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[*200J  this  would  not  harmonize  *with  the  mle  of  law 
frequently  declared  and  acted  upon — that  theplai: 
iff  must  recover  on  the  strength  of  his  own  title.  If  sncl 
rule  were  allowed  to  prevail  here,  the  result  would  be  tl 
the  plaintiff  might  recover  the  seventy-five  feet  claimed 
this  action,  and  McMahon,  Swift  and  others  might  recoi 
the  two  hundred  and  thirty-seven  feet  conveyed  to  them 
another  action.  This  action  could  not  possibly  be  a  bar 
one  brought  by  them,  and  thus  the  grantees  of  Pliilli] 
would  recover  three  hundred  and  twelve  feet  upon  conv* 
ances  from  a  person  who  had  but  two  hundred  feet  hims( 
This  seems  to  bo  the  legitimate  result  of  the  rule  insist 
on  by  the  plaintiff's  counsel.  That  a  mere  naked  trespas 
cannot  show  outstanding  title  as  against  one  claiming 
virtue  of  prior  possession  there  is  no  question,  but  t 
such  trespasser  can  show  that  the  plaintiff,  or  those  fr 
whom  he  derives  title,  has  parted  with  his  right  of  posf 
sion  by  conveyance,  or  lost  it  by  abandonment,  is  eqtu 
well  settled  on  principle,  if  not  on  authority. 

Where  bare  possession  is  relied  on,  it  is  but  the 
nouncement  of  a  clear  principle  of  justice,  to  say  tha 
mere  naked  trespasser  shall  not  be  allowed  to  set  up  c 
standing  title  to  defeat  the  claim  of  one  who,  by  prior 
propriation  or  occupancy,  shows  a  present  right  of  posJ 
sion.  Ordinarily  the  proof  of  outstanding  title  is  no 
fense  to  the  plaintiff's  claim,  and  where  it  is  not,  si 
proof  should  not  be  allowed.  In  fact,  this  rule,  so  frequei 
misapplied,  is  only  applicable  in  those  cases  where  e 
admitting  the  outstanding  title,  still  as  against  the  defe 
ant,  the  plaintiff  would  be  entitled  to  recover.  If  A. 
mere  naked  trespasser  ousts  B.,  it  can  be  no  defense  to  si 
ouster  that  the  real  title  is  in  C,  because  B.,  being  inf 
session,  has  a  right  which  is  good  against  A.,  and  all 
world  but  the  real  owner;  and  as  the  inquiry  in  such  ac 
would  be  confined  to  the  question  which  of  the  two,  A 
B.,  was  entitled  to  the  possession,  it  is  evident  tha 
would  avail  A.  nothing  to  show  that  the  real  title  was  in 
as  that  would  not  justify  his  possession  against  one  wfa 
iie  had  evicted,  or  who  bliows  a  ptvor  possession  to  biins' 
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Possession  itself  is  a  title,  though  of  the  lowest  and  most 
imperfect  degree.  (2  Bl.  Com.  195.)  Prior  pos- 
session, then,  is  as  potent  to  sustain  ^ejectment  [*201] 
againsfc  all  subsequent  trespassers  upon  that  posses- 
sion, as  the  strict  legal  title  itself  would  be;  it  would  there- 
fore be  no  defense  in  an  action  brought  against  a  mere  naked 
trespasser  to  recover  possession  upon  such  a  title,  that  the 
skict  legal  title  was  in  another.  But  the  action  of  eject- 
ment rests  upon  a  present  right  of  possession  in  the  plaintiff. 
If,  therefore,  before  action  brought,  the  plaintiff  conveyed 
away  bis  title,  or  parted  with  his  right  of  possession,  or  if 
lid  obtained  no  title  from  his  grantors,  to  show  that  fact 
wonld  not  be  so  much,  showing  title  in  a  third  person,  as 
tbai  the  plaintiff  had  voluntarily  relinquished  his  right  to 
tbe  possession.  That  would  be  a  direct  answer  and  good 
defense  to  his  claim  of  possession,  whereas  merely  showing 
aa  outstanding  title  not  derived  from  plaintiff,  would  be  no 
defense  to  his  right  acquired  by  prior  possession.  If  the 
plaintiff  acquired  no  title  by  the  deed  from  Small  to  him  he 
^oukl  seem  to  have  no  ground  upon  which  to  recover  in 
this  case.  It  appears  that  prior  to  the  time  when  defend- 
^iits  took  possession  of  the  Uncle  Sam  claim  the  deeds 
offered  in  evidence  had  been  executed,  and  if  they  con- 
^ejed  anything,  conveyed  Phillippi's  entire  interest  in  the 
claim.  Neither  was  he  in  the  actual  possession  of  the  claim 
at  the  time  defendants  entered.  True,  those  who  had  been 
W«  co-tenants  were  in  possession,  but  in  no  view  could 
t»eir  possession  be  considered  his  after  he  had  conveyed 
'*ay  all  his  interest;  they  then  held  possession,  not  for 
^Mllippi,  but  for  his  grantee.  So  the  ouster  complained  of 
^asnotan  ouster  of  the  grantor  of  plaintiff  or  those  from 
^liom  be  claims  title,  but  an  ouster  of  the  first  grantees  of 
HiiUippi,  who  alone  would  have  a  right  to  complain.  If 
those  deeds  conveyed  his  title  what  right  had  Phillippi  when 
defendants  entered  upon  the  claim?  He  was  neither  in 
possession  nor  had  he  the  right  of  possession.  Surely, 
^^  be  could  show  none  of  the  facts  which  would  entitle 
^  him  to  a  recovery  in  ejectment.  To  support  this  action  the 
phtntiS  most  show  a  right  ot  possession  in  himself  at  lliQ 
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time  of  bringing  his  action.  Would  not  the  showing  of 
conveyance  by  him  or  his  granto'-s  of  all  his  interest  in  t 
claim  at  least  go  far  to  negative  the  presumption  of  sui 
right  of  possession  in  him?  If  it  can  be  shown  that  he 
not  entitled  to  possession  because  of  his  ban 
[*202]  abandoned  *his  interest,  upon  what  rule  of  logic 
principle  of  law  can  it  be  said  that  the  same  b 
may  not  be  established  by  showing  that  by  deed  he  a 
veyed  away  such  right? 

Are  the  loose  circumstances  by  which  abandonment 
usually  proven,  better  evidence  to  show  the  relinquisbm< 
of  a  right  than  a  deliberate  conveyance  by  a  deed?  T 
view  of  the  case  seems  to  be  fully  sustained  by  the  cases 
Bird  V.  Libi'08,  9  Cal.  1,  and  the  case  of  Dyson  v.  jDradsk 
23  Cal.  528. 

All  the  remaining  questions  presented  by  the  record 
this  case,  will  necessarily  bo  passed  upon  in  reviewiug 
following  instructions,  asked  by  the  defendants  and  refa 
by  the  court: 

1.  **The  right  to  mine  in  the  public  land  (and  all  lam 
presumed  to  be  public),  gives  the  occupant  no  title  to 
land.  His  only  right  is  acquired  by  his  appropriation 
the  manner  prescribed  by  mining  laws,  and  this  right,  a 
being  acquired,  is  continued  onl}'  by  use  and  occupat 
and  is  lost  by  failure  to  use  or  occupy." 

2.  **The  jury  is  authorized  to  find,  that  a  party  loses 
right  in  mining  ground  by  such  failure,  even  withoul 
intention  to  abandon." 

No  questions,  perhaps,  have  ever  engaged  the  atten 
of  our  courts  which  involved  principles  of  gi-eater  or  n 
general  importance  than  those  presented  for  our  consid 
tion  upon  the  instructions  in  this  case.  If  we  follow 
reason  and  spirit  of  the  decisions  by  the  supreme  com 
California  upon  analogous  questions,  but  few  serious  ( 
culties  will  present  themselves  in  the  solution  of  all 
questions  presented  by  the  record  in  this  cause;  but  iJ 
the  other  hand,  they  be  disregarded,  and  we  adopt 
theories  of  the  learned  counsel  for  appellants,  we  ai 
once  launched  into  chaos  and  endV^^  wviQ^TtAiiiaties,  wit 
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preeedent  to  guide  and  no  legislation  to  direct  the  inquiries 
of  the  courts.  Blindly  to  follow  precedent,  regardless  of  the 
Resons  upon  which  it  is  founded,  or  its  applicability  to  the 
character  and  the  social  and  political  condition  of  the  people 
whom  it  is  to  affect,  would  be  no  less  unwise  than  to  ignore 
And  repudiate  it  entirely.  The  decisions  of  the  higher  courts 
become  part  of  the  common  law  of  our  country,  and  they 
carry  with  them  a  weight  of  authority  in  proportion 
*to  the  ability  of  the  court  rendering  them,  and  the  [*203] 
obvious  reasons  upon  which  they  are  based.  We  do 
not  feel  authorized,  therefore,  to  disregard  such  adjudica- 
tions and  adopt  theories,  the  innovation  of  which  might 
bring  upon  us  more  evils  than  are  now  occasioned  by  the 
defects  of  the  present  system. 

Certaiuty  in  the  law,  more,  perhaps,  than  in  any  other 
feature,  gives  it  efficacy  and  secures  the  object  for  which  it 
is  creatt^.  Fluctuating  and  conflicting  adjudications  would 
be  no  less  prolific  of  evil  than  conflict  and  uncertainty  in 
the  legislative  enactments  of  a  State.  So  far,  then,  as  the 
tnomalous  rights  aud  character  of  the  miner  locating  upon 
the  public  land,  for  the  purpose  of  mining,  are  defined  and 
established  by  the  courts  of  California,  we  feel  it  our  duty 
fa>  recogDize  them  whenever  their  decisions  may  be  appli- 
cable to  our  condition.  Nearly  the  entire  mining  interest  of 
this  State  has  grown  up  under  the  fostering  protection  of 
the  law  as  it  was  administered  and  recognized  by  the  courts 
of  that  State.  To  repudiate  the  theory  and  principles  upon 
which  they  have  acted,  would  be  to  overturn  the  foundation 
^pon  which  half  our  rights  rest.  The  right  to  the  possession 
of  a  mining  claim,  acquired  by  appropriation  and  occupancy, 
ttaybelost: 

First.  By  forfeiture,  where  such  rights  are  acquired  and 
regulated  by  mining  laws. 

Second.  Where  no  mining  laws  exist,  and  the  right  rests 
upon  bare  possession  by  failure  to  occupy,  or  to  work  the 
oUm  with  reasonable  diligence;  and, 

Third.  By  abandonment. 

Usually  the  mining  claims  in  this  State  have  been  located 
^  wori^  with  direct  reference  to  the  mining  laws  estab- 
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lished  in  the  district  where  the  location  is  made, 
mining  laws,  when  once  established,  are  recognized 
courts,  and  indeed  the  legislature  of  our  State  has 
them  the  force  and  binding  obligation  of  legislative 
ment.  (Stats.  1861,  p.  21,  Sec.  77.)  When  those  i 
laws,  therefore,  directly  point  out  how  mining  claim 
be  located,  and  how  the  possession  once  acquired  i 
maintained  and  continued,  that  course  must  be  strict 

sued,  and  a  failure  to  do  so  might  work  a  for 
[*204]  of  the  ground.     By  the  ^mining  laws  of  th( 

Hill  district,  all  persons  locating  a  claim  w 
quired  to  do  three  days'  work  upon  it  each  montb,  • 
work  to  the  amount  of  fifty  dollars  would  hold  it 
months.  If,  in  that  district,  neither  of  these  require 
were  complied  with,  there  would  be  a  forfeiture  o 
under  those  laws.  When,  therefore,  the  courts  pi 
title  in  the  fii*st  appropriator,  it  can  only  be  a  title  f 
to  the  conditions  imposed  by  the  mining  laws  and  ci 
under  and  by  virtue  of  which  it  was  acquired.  We 
claim  that  the  failure  to  comply  with  the  conditions  in 
by  mining  laws  would  work  a  strict  forfeiture,  but  al 
forfeiture  recognized  by  the  courts  of  this  coast  fr 
earliest  day,  and  which  is  certainly  founded  upon  r 
and  just  principles.  But,  in  the  absence  of  miuin] 
and  where  the  miner's  right  rests  solely  upon  his  poss 
a  different  rule  would  obtain.  The  miner  then  loc 
claim  would  hold  only  by  actual  occupancy,  and  b 
work  for  the  development  of  the  mine  as  would,  un 
the  circumstances,  be  deemed  reasonable,  and  his  r 
possession  would  only  be  continued  by  occupancy  au 
Such  a  claim  might  be  lost  by  the  failure  to  work  u 
develop  it  with  reasonable  diligence,  and  the  same  b 
of  work  which  would  hold  a  claim  under  the  mininj 
might  not  in  all  cases  be  sufficient  to  hold  one  wl 
such  laws  existed.  The  loss  of  right  in  that  case 
therefore  present  a  very  dififerent  question  from  a  los 
sioned  by  failure  to  comply  with  the  requirements  of  ] 
laws.  Abandonment  is  a  word  which  has  acquired 
nical  meaning,  and  there  can  be  no  reason  why  a  di 
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signification  should  be  given  to  it  when  applied  to  the  loss 
of  righfc  to  a  mining  claim  than  that  which  it  has  received 
in  the  books.  It  is  defined  to  be  "  the  relinquishment  of  a 
nght,  the  giving  up  of  something  to  which  we  are  entitled." 

In  determining  whether  one  has  abandoned  his  property 
)r  rights,  the  intention  is  the  first  and  paramount  object  of 
nquiry;  for  there  can  be  no  strict  abandonment  of  property 
nthoat  the  intention  to  do  so;  thus  differing  from  the  loss 
'  right  by  forfeiture  under  mining  laws,  or  by  the  failure 
>  use  and  occupy  where  no  such  laws  govern,  and  in  this, 
H),  that  abandonment  may  be  complete  the  very 
istant  the  miner  ^leaves  his  claim,  for  time  is  not  [^05] 
Q  essential  element  of  abandonment;  the  moment 
16  intention  to  abandon  and  the  relinquishment  of  posses- 
ion unite,  the  abandonment  is  complete.  But  lapse  of  time 
i&y  often  be  a  strong  circumstance,  when  connected  with 
tilers,  to  prove  the  intention  to  abandon,  though  the  bare 
i^pse  of  time,  short  of  the  statute  of  limitations  and  uncon- 
»ected  with  any  other  circumstance,  would  be  no  evidence 
^{abandonment — though  the  right  might  be  lost,  as  before 
(tated. 

The  cases  upon  which  counsel  rely  to  sustain  the  position 
'uitmere  lapse  of  time,  short  of  the  statutes  of  limitation, 
^  work  an  abandonment,  are  cases  in  equity,  where  the 
Arsons  claiming  its  interposition  had  no  strict  legal  rights, 
"^t  relied  upon  the  equity  of  their  cause. 

In  Bach  cases,  upon  a  cardinal  principle  of  equity  juris- 
'tidence,  no  relief  will  be  granted  if  there  has  been  an 
^)^easonable  delay  in  asserting  the  right  or  claiming  the 
^ferposition  of  equity.  This  seems  to  have  been  the  only 
^iut  decided  in  the  case  of  Pemlergast  v.  TuhIou  (20  Eng. 
'h.  97).  There  the  directors  of  the  United  Mills  Mill 
'Ompany  seem  to  have  had  the  power  to  declare  the  shares 
'  any  of  the  members  of  the  company  forfeited  if  the  in- 
tallnoents  on  such  shares  were  not  paid  within  fourteen 
^J8  after  the  day  fixed  for  the  payment  thereof.  Pender- 
:8t*8  shares  were  so  forfeited,  and  his  only  remedy  was  in 
aity  to  set  aside  the  proceedings  of  the  directors,  and  the 
irt  held  tiiat  bis  delay  in  asserting  or  claiming  his  rights 
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bad  been  unreasonable,  and  denied  the  prayer  of  liis  bi 
But  had  Pendergast  a  right  which  he  could  have  claimed 
a  court  of  law,  no  time  short  of  the  statute  of  limitatio 
would  have  deprived  him  of  it.  Bj  the  application  of  the 
general  views  to  the  facts  in  this  case,  it  is  evident  il 
there  could  have  been  no  forfeiture  or  loss  of  right  on  t 
part  of  Phillippi,  if  his  co-tenants  or  partners  remained 
possession  and  held  the  ground  as  required  bj  the  mini 
laws,  for  the  rule  that  the  possession  of  one  tenant  in  co: 
mon  or  partner  is  the  possession  of  all,  is  too  well  esfai 
lished  to  be  ignored  at  this  time.  But  it  is  claimed  tl 
Phillippi  abandoned  his  interest  in  the  Uncle  Sam  Compa 

before  his   conveyance   to  Small.     That  he  cot 
[*206]  abandon,  *and  that  his  co-tenants  or  partners  cot 

have  taken  his  interest  when  so  abandoned,  there 
no  doubt.  But  some  circumstances  beyond  the  mere  la] 
of  time  would  be  necessary  to  establish  that  fact.  The  o 
of  Waring  v.  Crow  (11  Cal.  365),  is  directly  in  point  be 
and  however  much  its  authority  may  be  weakened  by  '■ 
subsequent  doubts  of  the  learned  judge  who  delivered 
opinion  of  the  court  as  to  its  accuracy,  the  decision  is  ( 
tainly  bused  upon  reason  and  the  sounder  principles  of  1; 
And  though  it  is  urged  here  with  great  earnestness  that  { 
sons  owning  and  associated  together  in  working  a  mine 
not  tenants  in  common,  but  mining  partners,  the  resnl 
this  case  would  seem  to  be  the  same  in  whichever  chanu 
they  may  be  clothed.  The  authorities  generally  seem 
clothe  such  persons  with  the  double  character  of  mil 
partners  and  tenants  in  common.  Ae  to  liabilities  prop< 
incurred  in  the  development  of  a  claim,  they  have  been  I 
to  be  answerable  as  partners;  but  with  relation  to  the  cl 
itself,  the}-  seem  to  be  generally  recognized  as  tenant 
common,  and  there  seems  to  be  no  sufficient  reason 
departing  from  those  authorities  in  this  case.  We  concl 
that  the  possession  of  one  partner  or  tenant  in  comi 
inures  to  the  beneiit  of  all  until  such  possession  becoi 
adverse,  and  that  the  absence  of  Phillippi,  and  refusal 
pay  assessments  for  a  period  short  of  the  statutes  of  lim 
tiou,  would  give  his  partners  or  tenants  in  common  no  ri 
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or  title  adverse  to  bixn  in  his  interest  in  the  Uncle  Sam 
claim;  bnt  such  lapse  of  time,  with  other  circumstances 
tendiDg  to  fihow  abandonment^  might  go  to  the  jurj  to  es- 
tablish it.  There  seems  to  be  no  urgent  necessity  for 
adopting  a  new  rule  at  this  late  day^  as  there  seems  to  be 
no  obstacle  in  the  rule  itself  to  complete  justice  in  any  case. 
If  one  partner  or  tenant  in  common,  after  having  become 
associated  with  his  co-tenants  in  the  development  of  the 
claim,  vofu?iton7j^  leaves  it  in  the  possession  of  his  compan- 
ions, and  refuses  to  bear  his  proportion  of  the  expenses 
incurred  by  them  in  development  of  the  same,  and  should 
afterwards  bring  his  action  to  recover  his  interest,  undoubt- 
edly, upon  a  proper  application,  the  equity  side  of  the  court 
would  defer  his  recovery  until  he  had  paid  his  full  propor- 
tion of  the  expense  incurred  in  the  development 
and  *improvement  of  the  claim;  and  on  the  x>ther  [*207] 
hand,  if  he  had  been  wrongfully  ousted  from  his 
possession  or  rights,  the  persons  so  ousting  him,  or  those 
claimiug  under  them,  can  acquire  no  title  in  the  claim  ad- 
verse to  him  short  of  the  statute  of  limitations,  and  of  course 
could  uot  ask  the  interposition  of  equity. 

In  this  view  of  the  case,  the  court  below  properly  gave 
Mistructions  two,  five,  six  and  nine,  asked  by  plaintiflF,  and 
wred  in  refusing  to  give  instructions  one,  two  and  three, 
asked  by  defendants. 

The  judgment  below  must  be  reversed,  and  a  new  trial 
ordered. 

£eatti,  Ji,  having  been  counsel  in  a  similar  case  against 
the  Uncle  Sam  Company,  did  not  participate  in  the  hearing 
<tf  this  cause. 
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[1  Nevada,  207.] 

WILLIAM  ALFORD  et  al.,  Respondents,  v.  NATBLANIEL 

DE  WIN  ET  AL. ,  Appellants. 

RESPONSE  to   petition  FOR  REHEARING. 

*  Tknanth  in  Common — Ejkctmknt. — TenantH  in  common  may  join  in  an  ao- 

ti(»n  to  riH*over  ix)8HeBsiou  of  the  common  property. 
AuATKMKNT. — Where  purtit-s  having  a  joint  right  of  action  bring  snit,  and 

pouiliu}^  the  litigation  sever  their  interests,  the  suit  will  not  abate. 
Subvkt-What  Sufficient — A  Hurvey.  in  which  ull  the  corueni  are  marked 

and  hU  the  linen  run  and  marke<l  except  the  closing  line  between  tb^^ 

first  and  last  corner  stake,  is  a  legal  survey  under  the  Utah  statutes. 
Idkm — PossKssioN  AND  Inclokuuk. — Phuutifi's  cUimiug  the  right  of  posse^^^ 

aion  under  a  survey,   are  not  bound  to  show  they  inclosed  the  IiL^^^ 

within  one  year  after  the  survey,  when  the  defendants  entered  witli|^ 

the  yiMir. 

The  facts  are  sUted  in  the  opiuion. 
Xo9n\sf  it  LfinVf,  for  Petitioners. 

,C<\r  (f  O^isfo}}^  for  Rosi>onilents. 

[*^21>S]       *Uy  the  Court,  Bevttt,  J. : 

This  ease  was  lUvivleii  bv  the  territorial  court  of  Nevada* 
nnd  comes  befon*  us  on  jHMition  for  rehearing.     Thatoa^ 
views  of  the  case  luav  W  nuule  more  iutelligible  (the  origi'* 
nal  opinion  not  Wing  publisheslV  we  will  treat  it  rather  i»^ 
one  t\Mning  befoiv  us  for  decision  than  as  a  mere  applici^*' 
tion  for  rehearing. 

The  facts  aiv  as  follows:  Plaintiffs  and  others,  in  Up-  ^ 
fa))  of  1S.V.>.  commenct\l  some  improvements  on  a  tract  ""^ 
timber  l.-nid.  In  the  summer  of  l^^"^  the  plainti£b  an 
Olivers  ti^on  inten^sted  with  them,  caused  a  survey  to  b^  "^ 
mf«de  )^\  the  *NMnU\  surveyor  of  a  portion  of  land  includin 
tho  n>\ pro vemot\t^  alt^^ad^  imiAie,  and  Lad  this  survey 
eordod 

l1io  Kurvex,  ceriiticato  of  sun^eyor.  etc.,  is  not  in  th 
trfiuNrnpt  \{  w^^nid  NiN^m  prolvaKle.  from  thedeacriptio: 
oC  the  lautl  ^sMHaiuetl  in  the  tv^mplainU  and  imperfect  aniK^ 
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icomplete  evidence  contained  in  the  transcript,  tbat  the 
virvey  was  made  either  in  the  form  of  a  parallelogram,  or 
&\ae  of  a  six-sided  figure,  being  a  parallelogram  less  a  square 
notch  taken  out  of  the  northeast  corner. 

AH  the  comers  of  the  survey  seem  to  have  been 
fixed  by  the  *surveyor,  but  the  west  line  connecting  [*209] 
the  southwest  and  northwest  corners,  was  not  run 
or  marked  through. 

In  the  fall  of  1860,  a  few  months  after  the  survey  was 
made,  defendants  came  within  its  lines  and  commenced 
their  improvements. 

Before  the  commencement  of  this  suit  one  of  the  parties 
in  the  original  survey  (Lovejoy)  got  his  interest  therein 
segregated  and  set  apart  to  him.  The  remaining  owners, 
or  parties  interested  in  the  survey,  then  brought  suit  against 
^vejoy  and  those  parties  who  had  gone  within  the  lines  of 
the  survey  in  1860.  There  were  also  one  or  more  defendants 
^to  had  entered  since  1860  as  successors  in  interest  of  those 
who  made  the  original  entry. 

The  land  sued  for  is  a  six-sided  figure,  being  a  parallelo- 
P^,  less  a  square  notch  out  of  the  northeast  corner. 
There  is  nothing  in  the  transcript  to  show  whether  the  land 
s^ed  for  embraces  the  whole  of  the  original  surv^ey,  or 
^nether  (which  is  quite  probable)  the  notch  in  the  north- 
^  comer  is  caused  by  segregation  or  setting  oflf  that 
^otch  to  one  of  the  locators. 

At  the  trial  the  suit  was  dismissed  as  to  Lovejoy,  and  a  ' 
general  verdict  against  the  other  defendants.     The  judg- 
ment was  for  the  land  described  in  the  complaint,  "save 
^  portion  claimed  by  Lovejoy,"  and  for  costs,   but  no 
images. 

It  farther  appears  in  evidence  that  after  suit  was  brought, 
*^ttt  before  judgment,  there  had  been  deeds  of  partition  be- 
"^een  two  of  the  plaintiffs,  whereby  there  was  an  attempt 
*^J  these  two  to  segregate  portions  of  the  land  between 
^l^niBelves. 
^  the  original  brief  of  appellants  is  much  fuller  on  all 
points  made  on  appeal  than  the  petition  for  rehearing, 
^  embraces  the  same  propositions,  we  will  notice  tlie 
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|/#/if«Ui  ih  U»«l  l/ri^rf  which  ve  thiok  embrace  propc 
$Mfui rn$n  ft  t^zii\itw*-Mt  in  thin  coart. 
Th<T  $i\f\t*z\\u,uiH  i:omi>hiitL  that  certain  instmctioni 

An  tlift  priri/:i|>h!M  upon  which  those  instnietioD 
iwUtul  mill  ntfiiH#}fl  will  Iks  diftcnHHeiliuiioticiDg other 
w<>  iM^iwI  mil  iijoro  |iiii'li<;ii]arly  refer  to  them. 

Tliii  iifikt  poifil  lifter  ilio  iiiKtructious  made  by  ap] 

JH,  lliui  iilaiiiliiTH  could  ouly  recover  as  joiut  < 

|^*J|0|  and  il  waH  ^iiocrcHHary  that  all  jointly  entitled 

HOHMimi  Hliould  join  in  the  action.     That  the  e^ 

hliDWM  lliat  (loNrt  and  oUu^rs  were  jointly  interest 

llti\v  ant  not  partinM  plainiiiT. 

\Vn  think  (ho  faots  dt>  not  sustain  this  proposition 
tahowh,  it  \h  (ruo,  (hat  (it>ss  and  others,  who  are  not 
an  plaiiddVH,  wort^  part  ion  to  the  survey;  that  they  \ 
loiimtinl  in  having  tho  sur>oy  miide.  But  it  is  not 
(hat  tho\  wviAt  in  pi^Hsossitm  of  any  portion  of  the  la 
\s\\o\l  whou  \h*foudaut>t  aiv  aIlegtH.1  to  have  entered. 
an\  pv^lu'u  KU\d  f^u\  at  tho  time  this  suit  was  b 
'ltko\  ui.4\  lia\o  abatuUniod  their  interest  in  the  sni 
li.i\\*  v»Ul  u*  lU\'ii  vv  loiiants,  or  their  jK>rtionmaT  ha 
Moi  .k|^Mi  u*  lUsiu.  lUv»  staU'iueufi  on  mi.>tiou  for  m 
sU^\^\  i!v»i  s.l.is»>\  1 1  Ml  u  coMUiiiJs  ;iil  the  tesJimonv.    If 

M 

sa  ^\vii\\'\.i!uo  ix  xiiv'wii  u»  Liavc  >estt'\.l  tide  to  real  e 
:4  i^k»*,^.  ^vib.i^'.s  I'rc  U'lj^^tt  ['t^'si:-.»j^t:ou  wool'l  :irise  l 
li.lc  K'lii^i'-tcvl  «t  vi^ii  t'»**tj>i  \riz'.l  be  wj^  shown  i 
is4Uvvl  \^*di  •'-.      U:i'w  ^kv  cv  *ioc  siKisrinfd  ;:aa5  after  -; 

ilia-i  "a.'i^  .iJ\k  ivs  :'.'  '  Villi!  :i     I  :.vs5!4*5<>:i;ii.     Bug  be 

ii^;     .K-  s  v.^tuvv,  ^*<'    :ti  ixi    ^ii'i'\'5<«.    :i  >;i|i|)orr:  if  :L 
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qaoted,  with  the  exception,  perhaps,  of  the  California  cases 
cited.  Where  the  fictions  of  the  common  law  prevail,  it  has 
frequently  been  held  that  the  action  of  ejectment  cannot  bo 
sastained  on  a  joint  demise  of  all  the  tenants  in  common, 
bai  that  if  the  right  of  possession  rests  in  several  tenants 
in  common,  and  they  desire  a  judgment  for  the  entire  prem- 
ises, yoa  most  in  tlie  declaration  aver  several  demises  by 
eacli  of  the  several  tenants.  Now,  as  these  demises  are  a 
mere  fiction,  having  no  existence  in  reality,  and  the  plaintiff 
is  a  mere  nominal  party,  the  suit  being  really  prosecuted  by 
those  persons  from  whom  the  plaintiff  is  alleged  to  have 
received  his  demises,  the  result  of  these  decisions  is 
UmU  tenants  in  common  may  *join  in  the  prosecu-  [*211] 
tion  of  an  action  of  ejectment,  but  in  so  doing  must 
follow  certain  forms  different  from  those  followed  by  joint 
tenants. 

Wien  any  controversy  has  arisen  about  the  joinder  or 
non<joinder  of  tenants  in  common  in  an  action  of  ejectment. 
It  lias  been  not  in  regard  to  the  rights  of  such  tenants  to 
join  in  prosecuting  th^  action,  but  as  to  matter  of  form  in 
pleadbgs.  Even  on  the  matter  of  form,  the  decisions  have 
Jiotbeen  uniform. 

Many  courts  of  the  highest  authority  have  held  that  a 

^laretion  on  the  joint  demise  of  tenants  in  oommon  was 

good. 

^or  a  forcible  and  common-sense  decision  of  this  kind  we 
'i^onld  refer  to  Caine's  Eep.  1G9.  Whilst  it  is  held  generally 
l^^^t  fictitious  demises  of  tenants  in  common  to  the  plaintiff 
^  ejectment  must  be  several,  yet  it  is  held  that  if  tenants 
^common  make  a  real  joint  demise  to  a  tenant,  that  tenant 
^7 maintain  ejectment  on  a  fictitious  demise  to  a  nominal 
pWtiff.  (See  Adams's  Eject.  210,  marginal  p.)  We  can- 
^8ee  any  reason  why  this  distinction  is  made. 

If  tenants  in  common  may  join  in  an  actual  demise  or 
'^^  of  the  common  premises,  and  the  party  holding  under 
***  demise  may  maintain  his  possession,  we  cannot  see 
^n;in  the  case  of  a  fictitious  demise  the  plaintiff  in  eject- 
^^nt  should  be  held  to  have  no  right  of  possession. 

Vbea  the  action  of  ejectment  was  first  introduced  \\\lo 
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pninticro  ill  England,  the  demise  to  the  plaiutiffwas  real  and 
not  fictiiioiiH. 

If,  tlion,  two  or  more  tenants  in  common  owning  and  hav- 
ing riglit  of  possession  to  a  tract  of  land,  had  all  gone  on  to 
tim  land,  and  whilst  actually  thereon  had  joined  in  a  lease 
to  c)ne  tcMiant,  i)nt  him  in  actual  possession  of  the  whole, 
and  ho  had  suhsoquently  been  expelled,  doubtless  he  could 
Inivo  niiiintain(Hl  the  action  of  ejectment.  Because  he  was 
acttndly  in  possession  of  the  whole  premises,  placed  there 
hy  (ho  i)arti<^s  who  had  a  right  to  place  him  there,  and  being 
rightfully  in  i>ossession  of  the  whole  and  expelled  from  the 
\vhol(^,  h(^  would  bo  entitled  to  recover  the  whole.  His 
right  would  arise  from  his  rightful  possession,  and 
[**21*J]  not  from  the  particular  form  of  the  *!nstruiuent  hy 
whifh  his  right  was  evidenced.  Then,  when  the 
loasa,  tMitry  and  ouster  became  mere  fictions,  confessed  hy 
tho  dt»fondant  to  avoid  trouble  and  delay,  we  can  see  norea- 
Hon  why  tho  court  should  have  adopted  the  rule  that  demises 
by  tenants  in  common  should  be  several  and  not  joint. 

VoY  these  reasons,  wo  are  much  inclined  to  believe  the 
doctrine  hnd  down  in  2  Caino  ^to  which  we  have  l>efoi'ere- 
ferred\  is  the  bettor  rule,  although  the  weight  of  authority 
is  certaiulv  the  other  wav. 

l^ut  \\hatever  rule  might  bo  established  in  regard  to  the 
pn^per  form  of  deunso  by  tenants  in  common,  it  would  not 
determine  the  question  before  us.  Wo  have  in  our  practice 
no  uetiou  of  ejectment. 

When  a  suit  is  to  bo  bn"»ught  for  the  |X>S5ession  of  land, 
the  olaintant  makes  no  domiso.  real  or  imaginary. 

This  suit  is  n\^t  bivuj:h:  in  iho  name  of  a  real  or  imagintfj 
tenant.  The  el  a  i  mart  brivcs  sv.i:  :ii  his  own  name,  assert- 
ii\i:  >*.n\p-\  bis  rfr.V  t.^  iV.e  lav.vl.  v^r  li:s  rliiht  of  ix>ssession  «8 
a4:-:\i:ist  ;V.e  thov.  isvuiwrt.  1:  r.^^v  W  ;vs^ible  under  some 
oin*r.:usuuuvs  fv^r  a  I'.ain::?  :.^  rexv^vor.  although  the  proof 
iv.ij:V.:  sV.oxx  i:.,^:  ho  V.,i.:  :.^  r-.^V.i  :>  ;Le   Lmd,   but  bad 

m 

As.  f.^r  -.v.s^irvv.  A.  Va>,^  ;v t:\vi  :i:le  ;o  a  piece  of  land; 
1^    "  * 

liH'  :a:m  tv^  vV     v'  ,  ::  e  :<::ArT.  ,',i  :Lt?  c'\yiruioii  of  his  term, 
iV4;;»)os  ;o  s;;:^c::.ux  ;lc  \v>?jse^:j-  ;o  Lis  bfidkmL    There 


\ 
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I  be  no  doubt  B.  may  recover  possession,  althongh  C. 
lanew  lease  from  the  real  owner,  A.  Now,  undor  the 
amon  law  system,  if  B.  had  brought  his  action  of  eject- 
Qt,  he  could  recover  in  the  case  stated;  because  eject- 
Qi  simply  determines  the  right  of  possession  as  between 
intiff  and  defendant.  But  if  he  had  brought  the  writ  of 
it,  which  is  a  real  action  determining  the  title  to  the  land, 
Q  showing  the  title  in  A.  would  have  defeated  the  action, 
lants  in  common  have  unity  in  possession,  but  not  of 
B.  Therefore,  they  must  join  in  actions  for  injury  to 
ir  possession,  but  cannot  join  in  real  actions,  when  the 
»tion  of  title  alone  is  determined.  (See  2  Bl.  Com., 
it.  ed.,  p.  174,  note  29.) 

3ur  action  is  one  which  may  be  brought  merely 
establish  *the  right  of  possession  as  against  de-  [*213] 
idant,  or  it  may  be  one  in  which  the  ultimate  right 
the  property  is  to  be  determined;  therefore  all  the  old 
mmon  law  rules  are  inapplicable. 

It  appears  to  us  we  are  left  without  authority  on  the 
>iQt,  and  may  establish  that  inile  which  will  be  most  con- 
icive  to  justice  and  the  general  convenience  of  the  com- 
unity. 

Here,  where  mining  claims  are  frequently  owned  by  hun- 
reds  of  tenants  in  common,  it  would  be  extremely  incon- 
'Wentto  hold  that  each  one  having  an  interest  in  the  claim 
^t  sue  separately  whenever  the  possession  of  the  claim  is 
^sted  from  the  rightful  owners.  There  being,  in  our 
?imon,  no  respectable  authority  to  the  contrary,  we  shall 
^Uthat  under  our  system  all  tenants  in  common  may  join 
'inaction  to  recover  possession  of  the  common  property. 
The  next  point  made  by  appellants  is,  that  Alford  having 
*ied  to  Persons  all  his  interest  in  certain  portions  of  the 
raises  sued  for  pending  the  suit,  and  Persons  having 
^ed  his  interest  in  certain  other  portions  in  like  manner 
Alford,  neither  was  entitled  to  a  joint  judgment  for  the 
ole.  That  their  right  to  a  joint  judgment  had  ceased 
ore  the  trial,  if  it  ever  existed. 

fe  are  referred  to  the  25Gth  section  of  the  practice  act  in 
port  of  this  position. 


/ 
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That  section  reads  as  follows: 

**Tii  an  action  for  the  recovery  of  real  property,  \ 
the  plaintiff  shows  a  right  to  recover  at  the  time  the  a 
was  commenced,  but  it  appears  that  his  right  has  \a 
nated  during  the  pendency  of  the  action,  the  verdict 
judgment  shall  be  according  to  the  fact,  and  the  pla 
may  recover  damages  for  M-ithholding  the  property." 

We  do  not  understand  that  section  as  the  counsel  fo 
pellants  understand  it.  We  think  that  section  has  r 
once  to  those  cases  where  the  title  of  plaintiflf  only  con 
of  a  tenancy  of  a  temporary  estate,  and  that  estate  tc 
nates  by  the  lapse  of  time,  or  happening  of  some  coi 
genc}'  upon  which  it  was  dependent  during  the  litiga 
Wo  think  if  a  party  having  a  title  to  real  estate  brings 
for  it  against  a  disseizor,  and  pending  that  suit  he  selL 
title  (as  he  may  rightfully  do  under  our  statr 
[*214]  the  suit  will  not  abate,  neither  will  the  ^recover 
restricted  to  damages,  but  he  will  get  a  judgi 
for  the  possession,  which  will  inure  to  the  benefit  oi 
vendee.  If  the  plaintiffs  had  a  right  to  a  joint  judgi 
when  the  suit  was  brought,  no  subsequent  severance 
deprive  them  of  the  right  to  have  that  judgment.  It  ii 
the  policy  of  our  law  to  prevent  alienations  of  real  e 
oven  pending  litigation. 

The  next  point  in  appellant's  brief,  requiring  noti< 
the  objtjction  raised  to  the  suflSciency  of  the  survey, 
objected  that  the  survey  was  insufficient  to  confer  any 
on  the  plaintiffs,  because  the  surveyor  omitted  to  rui 
mark  the  west  line. 

The  laws  of  Utah  Territory,  pp.  174-5,  of  printed '. 
provides  for  the  appointment  of  county  surveyors, 
directs  them  in  certain  cases  to  make  surveys,  etc., 
provides  that  their  ^^certificate  of  survey  shall  be  title  oj 
seJislon  to  the  person  or  persons  holding  the  same."  It 
not  point  out  how  the  surveyors  shall  make  his  sur 
Now,  if  the  three  sides  of  a  quadrilateral  survey  are  ran 
simple  running  of  a  straight  lino,  connecting  the  extrc 
of  the  two  side  lines,  completes  the  survey.  This  nu 
dono  without  difficulty  by  almost  avi^  o\iQ.    All  the  dat 
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determiniDg  the  exact  location  of  the  land  in  the  sarvey  is 
given.    We  are  not  prepared  to  say  it  is  not  a  survey  be- 
caosa  one  line  is  left  open.     The  beginning  and  the  end  of 
that  line  are  given.     In  running  the  line  all  that  could  be 
done  in  addition  would  be  to  mark  the  line  between  the 
comers.   If  a  quadrilateral  survey  was  so  made  as  to  estab- 
lish the  four  corners  without  running  any  of  its  external 
lines,  it  might  be  a  good  survey. 
We  think  this  objection  to  the  survey  is  not  well  taken. 
Another  objection  to  the  plaintiff's  right  to  recover,  is 
that  they  did  not  inclose  the  land,  as  required  by  the  Utah 
statutes,  within  one  year  after  the  survey.     A  complete 
answer  to  this  is,  that  before  the  expiration  of  the  year  the 
defendants  had  entered.    The  plaintiffs  being  wrongfully 
ousted  could  not  fence. 

At  least  this  is  sufficient  excuse  for  not  fencing.     For 
these  reasons  a  rehearing  is  denied. 

IjEWIS,  0.  J.^  having  been  of  counsel,  did  not  sit  in  this 
case. 


MATEO  OKEAMUNO,  Kespondent,  v.  THE  UNCLE 
SAM  GOLD  AND  SILVER  MINING  COMPANY, 
Appellant. 

[1  Nbtada,  215.] 

^  Hixixa  Laws,  Buleb  and  Customs  mttst  bk  complied  wxtu. — To  enable  a 
party  to  maiDtain  a  right  to  a  mining  claim  after  the  right  is  acquii-cd,  it 
is  necessary  that  the  party  continue  substantially  to  comply  with  the 
mining  rules  and  customs  establishied  and  in  force  in  the  district  where 
the  claim  is  situated. 

'AiiKDoNMXNT. — Abandonment  is  a  mixed  question  of  law  and  fact.  If.  in 
hci,  a  person  intend  to  give  up  his  claim  and  quit  paying  assessments 
in  pursuance  of  that  intention,  it  is  an  abandonment  in  fact. 

^**ii— FoB»KiTUBB. — A  party  who  insists  upon  forfeiture  or  abandonment, 
ud  relies  thereon  to  build  up  a  right  in  himself  to  the  thing,  franchise 
or  easement,  forfeited  or  abandoned,  is,  upon  first  principles,  bound  to 
citablish  the  fact  or  facts  upon  which  his  asserted  claim  of  right  depends. 

Appeal  from  the  First  Judicial  District  of  the  State  of 
^«^ada,  Storey  County,  Hon.  Kichabd  Eising  presiding. 

(1)  8m  1  Ker.  288  (2)  Bee  1  Ney.  188. 
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The  facts  in  ibis  case  are  substantially  the  same  as  thoc 
in  the  case  of  Mallett  v.  The  Uncle  Sam  Company  (1  Ne^ 
188),  with  the  exception  that  the  record  of  judgment  \ 
the  justice  of  the  peace  was  not  introduced  in  this  case. 

Crittenden  &  Sunderland,  J.  B.  Harmon^  and  Qmni 
Hardy,  for  Appellants. 

■ 

Baldwin  dc  Hilb/er,  for  Bespondeut. 

By  the  Court,  Brosnan,  J. : 

This  is  an  action  brought  to  recover  twenty-five  feet 
mining  ground,  now  held  by  the  defendant.  The  plaint 
alleges  that  in  May,  a.d.  1860,  he  was  the  owner,  and  i 
the  possession,  of  the  ground  in  controversy.  He  als 
avers  an  ouster,  and  an  unlawful  holding  by  the  defendati 
in  the  usual  and  ordinary  form. 

The  answer  admits  the  ownership  and  possession  of  tt 
plaintiff,  as  by  him  alleged,  and  sets  up  affirmatively  in  d< 
f ense  of  the  action : 

First.  That  the  plaintiff  abandoned  all  his  right  : 
and  to  the  ground  before  the  commencement  of  this  sni 

and 
[*216]       *Second.  That  the  defendant  became  owner  of  tl 
ground  claimed  in  March,    1861,    and   is  still  tl 
owner,  and  in  possession  thereof. 

From  the  statement  on  file,  it  appears  that  all  the  tes' 
mony  taken  on  the  trial  is  contained  in  the  statement.   Aft 
a  careful  examination  of  this  evidence,  we  fail  to  discov 
wherein  it  is  competent  to  establish  either  proposition 
the  defense. 

Looking  to  the  testimony  in  its  pertinence  and  relati 
to  the  pleadings,  and  the  verdict  based  thereon,  the  casa 
quite  simple,  and  of  easy  solution.  However,  a  long  seri 
of  instructions  to  the  jury  have  been  requested  by  t 
counsel  of  both  parties,  many  of  which  seem  to  have  lit 
relevancy  to  the  facts  disclosed  by  the  evidence,  but  wh-i 
are  calculated  rather  to  mystify  than  clear  up  the  real  qtx 
tioDs  involved.  These  instructions  demand  a  brief  con^ 
eration  from  the  court. 
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The  defendant's  counsel  takes  exception  to  certain  enu- 
merated instructions,  given  at  the  request  of  plaintiff.  Of 
these  instructions  tbe  fiftb,  siztli  and  seventh  relate  to  the 
force  and  effect  of  some  judgment,  execution  and  proceed- 
iogs  had  under  them,  which  judgment  and  proceedings  were 
bcidentally  mentioned  on  the  trial,  but  nowhere  legally 
proved  to  exist,  or  to  have  taken  place.  Whilst  it  may  be 
said  of  these  particular  instructions  that  they  were,  in  our 
opmion,  irrelevant,  still  we  cannot  see  that  they  have  in  the 
least  degree  prejudiced  the  case  of  the  defendant. 

As  abstract  propositions  of  law,  they  seem  to  be  correct, 
&Dd  could  not,  in  any  manner  that  we  can  discover,  mislead 
the  jury. 

The  eighth,  eleventh  and  thirteenth  instructions  on  the 
P^  of  the  plaintiff,  with  which  also  the  defendant  finds 
fault,  have  been  properly  given.  They  relate  to  the  ques- 
tion of  an  abandonment  at  common  law,  and  are  a  fair  expo- 
sition of  the  law  on  that  subject. 

We  see  no  error,  therefore,  in  giving  the  instructions  set 
|orth  in  behalf  of  the  plaintiff,  that  would  justify  us  in  send- 
ing the  case  back  for  a  new  trial. 

This  brings  us  to  an  examination  of  the  questions  arising 
^pon  the  refusal  of  the  court  to  give  certain  instruc- 
tions *prayed  for  by  the  counsel  of  the  defendant,   [*217] 
and  the  modifications  of  others  by  the  court. 

It  will  be  observed,  judging  from  the  instructions  asked 
to  be  given  on  the  part  of  the  defendant,  that  the  learned 
counsel  mainly  relied  upon  the  fact  of  the  abandonment,  for 
'^ly  all  the  instructions  proposed  by  him  are  directed  to 
t*Mit  question.  They  vary  in  form,  but  are  substantially 
hnrdened  throughout  with  the  same  idea — an  abandonment; 
^  not  in  the  common  law  acceptation  of  the  term,  then  such 
*handonment  or  loss,  or  relinquishment  of  right  as  results 
^m  neglect  to  comply  with  the  mining  rules  and  customs 
«f  the  district. 

We  think  the  question,  in  both  respects,  was  presented 
'^^J  to  the  jury,  and  that  the  rulings  of  the  court  below 
on  this  pomt  were  as  favorable  to  the  defendant  as  counsel 
^^  reasonably  expect. 
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Tho  third  iiiHtraction,  given  at  defendant's  request,  isi 
iho  wordH  following : 

"  To  onablo  a  party  to  maintain  a  right  to  a  mining  claii 
after  tho  right  in  acquired,  it  is  necessary  that  the  par 
coiitinue  HubHtantially  to  comply  with  the  mining  rules  ai 
ouHtoinH  oHtabliHhod  and  in  force  in  the  district  where  tl 
chiini  irt  Hituatod,  upon  which  such  right  is  made  to  depend 

In  tho  fourth  instriiciion,  the  court,  at  the  request  of  d 
fondant*H  oouuHel,  advised  the  jury  as  follows: 

*'  An  ahandonmont  is  a  mixed  question  of  law  and  fa< 
If  in  faot  tho  plaintiff  intended  to  give  up  his  claim  a 
iput  paying  assoHsmonta,  in  pursuance  of  that  intention, 
waa  an  abandonniont  in  fact." 

Thoso  iuHtructions  embrace  the  entire  question  involve 
and  i.ubmit  tlio  wholo  case  fairly  to  the  consideration  of  1 
juvY,  l^ndor  thorn  tho  jury  were  at  liberty  to  find  a  faib 
of  tho  pluintitTto  comply  with  the  mining  rules  and  usa^ 
of  tho  Gold  Hill  district,  or  that  he  had  absolutely  ab; 
douoil  tho  claim,  and  upon  tho  finding  of  either  fact  tb 
voxxliot  would  havo  been  for  the  defendant.  In  this  view 
tho  case  tho  defendant  has  no  reason  to  complain  of  t 
mOilifioatiouH  v>f,  or  tho  refusal  of  the  court  to  give  the  oth 
instructions  suK^e\\uentIy  asked. 

The  sixth  instruction  asked  bv  the  defendant  is  n 
[*21SJ  law  *auvl  was  prv>^>erly  refuseil.  A  party  who  insis 
mK>u  a  forfciturt^  or  abandonment,  and  relies  therec 
to  build  \ip  a  ri^ht  in  himself  to  the  thing,  franchise 
ciMemeut  forfeited  or  abandoucvU  is*  upon  tir>t  principle 
Ivuud  to  establish  the  fact  or  facts  ui>ou  which  his  asserti 
claim  of  ri^Ut  vlc^vuvls. 

U  is  uoti  n<\vssarv  to  notice  the  iustructioa  further 
dct;ul.  There  is  s*.»mc  obscurity  iu  a  portion  of  the  instru 
lioa  ^iveu  by  the  court  below ,  iu  j^liice  of  the  seventh  i 
j^tiuclion  ask^vd  b>  tho  dct'cuJaiit;  but,  iu  our  opinion,  tl 
could  uv*C  ba\e  in  anvHisv*  .tiiccu^d  or  i:j  due  need  the  venlii 
So  fiir  iisi  tho  real  ^^ucsiioii  lji  cv»utroversy  is  couoemedf, 
^las  6urly  submitted  under  the  prtncii.*ies  of  law  relating 
tho  lo«»Lor  abuuJoumeut  of  a  mining  claim,  at^  en  uncial 
bjf  UiU  \;%/ur^  all  Uio  (jrt^seui  uncuxt  iu  die  cazM  o£  Mi 
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against  the  same  defendant,  And  also  in  the  case  of  SL  John 
T.]i:iW(26Cal.  263). 
The  judgment  of  the  coart  below  is  accordingly  affirmed. 

Beatty,  J.,  having  been  interested  as  counsel  in  a  sim- 
ihur  case  against  the  Uncle  Sam  Company,  did  not  partici- 
pate in  the  bearing  of  this  case. 


SAMUEL  DOAK,   Respondent,  v.   GEORGE  W.  BRU- 

BAKER,  Appellant. 

[1   NlTADA,   218.] 

°^  OF  Pebsonai.  Pbopebtt — ^Dklitert  ojt  Posression. — Delivery  of  pos- 
Mssion  of  personal  property  may  be  either  actual  or  constructive.  An 
wtual  delivery  is  ^contemplated  by  the  statute,  unless  such  delivery  be 
^possible  or  extremely  inconvenient,  in  which  case  a  symbolical  deliv- 
«yis8!iflicient. 

'^ttt^Where  the  property  is  in  the  possession  of  a  bailee  also,  actual  deliy- 
^  is  not  necessary;  the  only  delivery  which  could  be  made  would  be 
^  Rive  an  order  for  it,  or  deliver  the  receipt,  or  obtain  the  recognition 
^  the  bailee;  bat  when  in  the  possession  of  an«  agent  or  servant  a  differ- 
*ot  rule  prevails. 

^'^''^TATDTB  ov  FsAUDa — To  take  the  case  out  of  the  operation  of  the 
B^te  of  frauds  there  must  not  only  be  a  transfer  of  the  right  of  prop- 
^t  bat  the  possession  must  accompany  it. 

AppE^  from  the  District  Court  of  the  Second  Judicial 
r'^Wct  of  the  Territory  of  Ilevada,  for  Douglas  County, 
-^^n.  Geo.  Turner  presiding. 

^  This  action  was  brought  to  recover  the  posses- 
ion of  a  certain  *number  of  cattle,  and  damages  [*219] 
*^ their  detention.    The  only  question  raised  relates 
^  the  sufficiency  of  the  evidence  to  show  a  delivery  of  the 
^6.    The  court  found  that  there  was  a  debt  due  to  plaint- 
^  from  Chedic  and  Milne,  that  such  debt  was  bona  fide, 

*hat  the  mortgage  was  taken  in  good  faith  for  the  purpose 

^'  securing  his  debt,  and  not  in  consideration  of  the  failing 

ciicnmstances  of  the  debtors. 
^  to  the  sufficiency  of  the  delivery  of  the  cattle  under 

(1)  2  N«T.  9i9. 

(S)  2  X«iT.  aiS;  4  V9W,  881;  6  N«v.  215;  6  Ner.  835;  10  Nev.  416. 
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the  chattel  mortgage  by  CLedic  aud  Milue  to  the  plain 
the  court  says : 

"The  court,  upon  the  issue  as  to  the  sufficiency  of 
delivery  of  said  cattle,  hold  that  the  same  was  not  snffici 
under  the  hiw.  There  were  some  four  hundred  head  of  1 
same.  The  mortgage  was  executed,  and  mortgagor  a 
mortgagee  went  out  from  Carson  city  to  have  the  delivc 
made.  Mr.  Daniel  Dean  was  herdsman  for  Chedic.  Soir 
thing  like  a  hundred  head  of  cattle  were  in  sight;  part 
two  other  droves  were  also  about  there.  Chedic  savs,  *He 
they  are;  you  see  the  brands  and  marks;  some  of  themai 
here;  I  deliver  them,'  and  stated  the  number  in  all  at  foe 
liundred  and  fifty  head.  Thereupon  Chedic  discharge 
Deaii,  and  Doak  employed  him  at  once,  and  he  coutinne 
right  on  in  charge  of  the  cattle,"  etc. 

The  cattle  were  running  at  large  at  the  time  of  the  execv 
tion  of  the  mortgage,  and  continued  so  up  to  the  time  the 
were  levied  on  by  the  sheriff. 

Thos,  Sundet'laml  and  W.  S,  Wood,  for  Appellant. 

P.  II.  Clayton,  for  Bespondent. 

[*221]      *By  the  Court,  Lewis,  C.  J. : 

But  one  question  is  raised  on  the  record  in  this  case;  i.  ^ 
Do  the  facts  found  by  the  court  show  a  delivery  of  the  cattl 
sufficient  to  enable  the  plaintiff  to  hold  them  against  tb 
creditors  of  the  mortgagor? 

Section  64  of  **An  act  concerning  conveyances,"  La^ 
of  18G1,  provides  that  "every  sale  made  by  a  vendor  o 
goods  aud  chattels,  in  his  possession,  or  under  his  control 
and  every  assignment  of  goods  and  chattels,  unless  th' 
same  be  accompanied  by  an  immediate  delivery,  and  fol 
lowed  by  an  actual  and  continuous  change  of  possession  o 
things  sold  or  assigned,  shall  be  conclusive  evidence  o 
fraud  as  against  the  creditors  of  the  vendor,  or  the  creditor 
of  the  person  making  such  assignment,  or  subsequent  i^^ 
chasers  in  good  faith." 

Section  66  of  the  same  act,  providing  that  no  mortgage  o 
personal  property  shall  be  \a\id  against  any  other  persa- 
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Uian  the  parties  thereto,  unless  possession  of  the  mortgaged 
property  be  delivered  to  the  mortgagee,  is  in  fact  embraced 
ia  section  64,  for  a  mortgage  of  personal  property  is  legally 
an  assignment  thereof.     There  can  be  no  difference  in  the 
cbaracter  of  the  delivery  required  then,  whether  the  prop- 
erty be  sold  absolutely,  or  assigned  by  mortgage. 

And,  indeed,  the  evident  purpose  of  both  sections  is  the 
same:  the  prevention  of  the  frauds  which  would  necessarily 
result  from  the  practice  of  permitting  the  right  of  property 
to  be  in  one  person,  and  the  possession  and  all  the  indicia 
of  the  right  of  property  being  in  another. 

Delivery  of  possession  of  personal  property  may  be  either 
actual  or  constructive,  and  it  seems  that  an  actual 
delivery  is  *contemplated  by  the  statute,  unless,  [*222] 
indeed,  such  delivery  were  impossible  or  extremely 
inconvenient,  in  which  case  a  symbolical  delivery  would 
doubtless  be  sufficient.  If  property  mortgaged  could  be 
transferred  to  the  mortgagee  by  a  mere  constructive  or  sym- 
bolical delivery,  where  actual  delivery  can  be  readily  made, 
practically  these  sections  of  the  statute  would  be  entirely 
^^tory,  and  their  object  totally  defeated.  There  being  no 
ineans  by  which  the  public  can  ascertain  whether  personal 
property  is  mortgaged  or  not,  except  by  the  change  of  pos- 
'^OD,  and  the  person  in  possession,  and  exercising  own- 
ership over  it,  being  presumed  to  be  the  owner,  if  after 
being  mortgaged  it  were  allowed  to  remain  in  the  possession 
of  the  mortgagor,  mortgage  after  mortgage  might  readily  be 
Placed  upon  it.  This  being  the  very  evil  sought  to  be  rem- 
^ed  by  the  statuLe,  we  think  such  a  construction  should 
*^  put  upon  it  as  will  most  eflfectually  carry  out  its  object. 
^0  accomplish  this  purpose,  and  to  secure  probity  and  fair 
^mg  in  transactions  of  this  kind,  the  opportunities  of 
fraud  must  be  removed.  There  must  not  only  bo  a  transfer 
J^  the  right  of  property,  but  the  possession  must  accompany 
^  The  authorities  are  certainly  conflicting  upon  the  ques- 
tion of  vhat  will  constitute  a  delivery  of  possession,  but  we 
^  find  no  case  which  goes  to  the  length  of  holding  that 
'"^  words  are  sufficient  where  a  tradition  of  the  property 
^possible. 
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In  the  case  at  bar  no  act  was  done  which  would  indicate 
the  intention  of  tho  parties,  or  to  give  notice  to  the  world 
that  a  transfer  of  possession  had  taken  place.  The  cattle 
were  left  where  they  were  before  tho  execution  of  the  mort- 
gage, and  under  tho  control  and  charge  of  the  same  Lerda- 
man.  Had  there  been  a  change  in  the  herdsman,  that  would 
have  Ixjen  an  act  evidencing  the  change  of  property,  and 
would  j)robably  have  been  suflScient  to  have  effected  a  de- 
livery. But  here,  to  all  outward  appearances,  there  was  no 
change  of  property,  or  of  the  possession,  when  a  delivery 
iiould  easily  have  been  made,  and  thus  the  mortgagor  migbt 
have  obtained  credit  upon  the  cattle,  or  sold  them  to  an- 
other, after  he  had  in  fact  parted  with  all  his  right  by 
mortgage  to  the  plaintiff. 

It  is  well  settled  that  a  symbolical  delivery  merelj 
[*223]  is  ^sufficient  of  ponderous  articles  of  which  it  wonU 
be  a  matter  of  great  difficulty  to  make  an  actual  de* 
livery,  as  the  case  put  by  Chancellor  Kent,  of  a  column  oJ 
granite,  which,  by  its  weight  and  magnitude,  was  not  snd 
iH'iptible  of  any  other  delivery  than  that  of  the  consent  of  th( 
parties  on  the  spot.  But  many  of  the  courts  have  gOD' 
further,  and  held  that  a  symbolic  or  constructive  delivery  i 
sutVicieut  where  actual  delivery  is  merelv  inconvenient.  Be 
such  H  rule,  if  adi>pted  hero,  would  destroy  the  entii 
effioacy  o(  the  statute,  fv)r  parties  would  always  find  it  coi 
veuient  to  pri>ve  the  inconvenience  of  a  delivery  whenev^ 
the  question  was  raised. 

Wheiv  the  pi\>|K»rty  is  in  the  possession  of  a  bailee,  also,  i 
actuid  ilelivcrv  is  uunecessiirv,  because  the  vendor  himsi 
not  having  the  possession,  the  only  delivery  which  con 
be  made  wv>ulvl  W  to  gi\e  an  orvler  for  it,  or  deliver  the  i 
cvipt  and  v.* b tain  the  rtvoguitiou  of  the  tnuisactiou  by  t 
bailee. 

'lhu><^  it  is  sciid  the  '*  taking  a  bill  of  parcels  and  an  on! 
from  the  vendor  to  a  store kee^>er  for  the  g«XKl>.  and  givi 
and  marking  them  with  the  iuLU;ds  of  one's  name,*'  is  a  c 
lively.     !S.>,  als*.\  with  the  taking  a  bill  of  parcels,  and  t 
order  on  the  wai'ehousem:ui  and  paying  the  price. 

^iud  thv  meiv  commauicution  of  the  vendor's  order  oc 
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vhaifinger  or  warelionseman,  for  delivery,  and  assented  to 
byliim,  passes  the  property  to  the  vendee.  In  the  case  of 
Tuiworth  V.  llIoo7'€  (9  Pick.  347),  the  vendor  of  a  horse  in 
lie  possession  of  a  bailee,  sold  it,  and  ordered  the  bailee 
to  deliver  him  to  the  vendee,  and  npon  the  request  of  the 
^dee,  be  continued  to  take  charge  of  the  horse  as  before 
fte  sale,  and  it  was  held  to  be  a  good  delivery,  even  against 
tie  creditors  of  the  vendor.  But  in  all  these  cases  the 
property  was  not  in  the  possession  of  the  vendor  at  the  time 
ef  sale,  for  the  possession  of  a  bailee  who  has  a  special 
property  in  the  thing  bailed,  cannot  strictly  be  considered 
Ike  possession  of  the  bailor,  and  therefore  the  only  delivery 
vhich  could  be  made,  as  before  suggested,  was  by  an  order 
^  the  bailee. 

Bat  in  the  case  at  bar,  the  cattle  were  in  the  possession  and 
luidertbe  control  of  the  mortgagor,  for  the  herdsman  was 
J^roly  bis  servant  or  agent,  having  no  property  in  the  cat- 
tle, and  whose  possession  was  only  for  his  master, 
the  mortgagor.  *If  Dean  were  a  bailee,  and  not  a  [*224] 
^ero  servant,  the  delivery  here  would  undoubtedly 
^  sufficient  under  the  authorities  referred  to,  and  also 
^derthe  statute,  which  only  requires  a  delivery  when  the 
pf^perty  is  in  the  posaeasioii  of  the  vendor  or  under  his  control. 

We  can  find  no  authority  which  would  sustain  a  delivery 
^  this  kind  where  the  property  is  in  the  charge  of  a  ser- 
^t,  and  is  susceptible  of  actual  delivery;  but  on  the  other 
■^d,  the  case  of  Uurlburd  v.  Bogardua  (10  Cal.  519),  is  di- 
'^^  in  point  against  the  appellant  here. 

''^e  judgment  below  must  be  affirmed. 
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STATE  OF  NEVADA,  Respondent,  t;.  JAMES 

KELLY,  Appellant. 

[INkyada.  224.] 

*  JuBOB — "When  Court  may  Excuse. — ^When  there  is  any  probabflit 
juror  is  diKqiinlifled,  and  the  court  is  unable  to  determine  it  h} 
of  its  iuahility  to  establish  the  fact  constituting  such  disqualiilci 
is  not  required  to  hazard  the  regularity  of  its  proceedings  by  pei 
such  i)crson  to  sit  as  a  juror,  but  may  excuse  him  at  any  time  be 
is  charged  with  the  case. 

MuBDBB — iNSTBUonoNs. — ^Thc  court  gave  the  following  instruction:  ' 
jury  find  from  the  evidence  that  James  Kelly,  on  or  about  the  i 
leged  in  the  indictment,  rect- ived  a  mortal  wound  of  which  he  c 
Storey  county,  within  a  few  days  thereafter,  caused  by  a  shot 
pistol  in  the  hands  of  defendant,  and  that  said  pistol  was  disc 
accidentally ;  yet  if  they  find  that  defendant  was  exhibiting  said  pi 
a  rude,  augiy  and  threatening  manner,  and  not  in  necessary  self-di 
and  that  such  act  in  its  consequences  uatuniUy  tended  to  desti 
life  of  a  human  being,  then  they  may  find  defendant  guilty  of  mu 
Held,  correct 

Manblaughtkb,  what  CoNsnTUTKs. — The  court  gave  the  following  i] 
tiou:  *'  If  the  jury  find  from  the  evidence  that  James  Kelly,  on  oi 
the  time  alleged  in  the  indictment,  received  a  mortal  wound  of  wl 
died,  in  Storey  county,  within  a  few  days  thereafter,  caused  by 
from  a  pistol  in  the  hands  of  defendant,  and  that  said  pistol  ^ 
charged  accidentally;  yet  if  they  find  that  defendant  was  ezhibitii 
pistol  in  a  rude ,  angry  and  threatening  manner,  and  not  in  ne< 
self-defense,  then  they  muy  find  the  defendant  guilty  of  manslaa^ 
Ileldf  correct, 

Chaboe — When  not  Pbbjudioial. — The  language,  **  A  rufilan,  out  o 
wantonness,  firing  into  a  crowd  upon  a  sudden  motion,  is  as  guil 
he  had  lain  in  wait  for  his  victim,'*  used  by  the  court  in  stating  a 
thetical  case  to  the  jury:    Held,  not  to  be  prejudicial  to  defendan 

Appeal  from  the  First  Judicial  District  of  the  Ten 
of  Nevada,  Storey  County,  Hon.  J.  W.  North  presidi 

Instructions  six  and  seven,  referred  to  in  the  opi 
are  contained  in  the  syllabus. 

The  other  facts  sufficiently  appear  in  the  opinion. 

Taylor  &  Campbell,  for  Appellant. 

DiglUon  Corson,  for  Bespondent. 

(1)  fieateY.£arJKi»,UN0T. 
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•^By  the  Court,  Lewis,  C.  J. :  [^^26] 

All  presaiuptions  being  in  favor  of  the  regularity  of  the 
toceedings  of  the  court  below,  we  cannot  say  that  it  erred 
a  excusing  the  juror  John  Gillig.     He  did  not  himself 
lecoUect  whether  he  was  on  the  grand  jury  who  found  the 
injUictment  against  the  defendant  or  not,  and  it  appears  that 
ike  record  by  which  that  fact  might  be  ascertained  could 
iK)t  be  found.     Had  Mr.  Gillig  been  one  of  the  grand  jurors 
the  found  the  indictment,  it  would  have  been  error  to  have 
lUowed  him  to  act  upon  the  trial  jury  in  this  case;  and  if 
tbatfact  was  shown  after  verdict,  it  would  have  necessitated 
anew  trial.     When  there  is  any  probability  that  a  juror  is 
diaqnahfied  and  the  court  is  unable  to  determine  it,  by  rea- 
aoQof  its  inability  to  establish  the  fact  constituting 
sack  disqualification,  as  in  this  *case,  it  is  not  re-  [*227] 
quired  to  hazard  the  regularity  of  its  proceedings  by 
permitting  such  person  to  sit  as  a  juror,   but  may  excuse 
lum.    It  is  claimed,  however,  that  sufficient  search  was  not 
iDadefor  the  record;  but  that  is  a  fact  which  cannot  be  de- 
tenmned  here,  for  the  reason  that  the  judge  below  may 
lave  as  clearly  satisfied  himself  by  a  search  of  five  minutes' 
doratioD  as  he  might  in  five  days,  that  the  record  could  not 
ke  found,  and  as  that  was  a  matter  resting  entirely  in  his 
discretion,  and  as  there  is  no  evidence  to  the  contrary,  we 
Oust  presume  that  everything  that  the  exigency  of  the  case 
Inquired  was  done, 
hideed,  it  seems  that  in  cades  of  this  kind,  the  right  of 
court  to  discharge  a  juror  at  any  time  before  he  is  sworn 
Mid  charged  with  the  cause,  is  fully  sustained  by  the  author- 
ities. (2  Gra.  &  Wat.  New  Trials,  192;  Stewart  v.  The  State, 
iMcCook's  (Ohio),  66;  United  States  v.  Cornell,  2  Mason, 
^1;  Balnea  v.  The  State,  6  Humph.  597.) 

^  the  case  of  The  United  States  v.  Cornell,  Judge  Story 
^^  the  following  language : 

"Even  if  a  juror  had  been  set  aside  by  the  court  for  au 

Sufficient  cause,  I  do  not  know  that  it  is  a  matter  of  error 

^  tte  trial  had  been  by  a  jury,  duly  sworn  and  impaneled, 

*^«  above  all  exception.     Neither  the  prisoner  nor  the  gov- 

^*^€ut  in  such  a  case  have  suffered  any  injury." 
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The  second  assignmeDt  of  error  is  the  giving  of  instroc- 
tions  foar,  six  and  seven,  asked  by  the  prosecation. 

Instraciiou  four  is  a  literal  copy  of  section  21  of  the  act  v 
concerning  crimes  and  punishments,  Laws  of  1861,  and  cer- 
tainly was  not  impertinent,  to  the  facts  as  they  appear  upon 
the  record.  Instructions  six  and  seven  also  seem  equally 
free  from  exception,  and  correctly  placed  the  law  of  the  case 
before  the  jury. 

All  the  language  used  by  the  judge  below,  in  his  cbaiga  j 
to  the  jury,  to  which  defendant  takes  exception,  was  em- 
ployed only  in  a  hypothetical  case,   used  in  explanation  * 
of  the  crime  with  which  the  defendant  was  charged,  and 
could  in  nowise  prejudice  him  in  the  minds  of  the  jniy. 
The  sentence,  ''A  ruffian,  out  of  mere  wantonness,  firinj 

into  a  crowd  upon  a  sudden  motion,  is  as  gniltj 
[^^2*28]  as  if  he  had  lain  in  wait  for  his  '^'victimy^had  m..^ 
reference  to  the  defendant.  The  language  was  oa^^ 
used  in  defining  the  crime  with  which  he  was  charged, 
was  necessary  to  enable  the  jury  to  determine  whether 
facts  iu  this  case  constituted  such  crime. 

There  is  a  material  distinction  between  the  case  of 
People  V.  WiUiama  (17  Cal.  147),  and  the  one  at  bar. 
that  case  language  was  used  by  the  judge  at  nisi  privMS^ 
which  might  have  been  taken  as  an  indication  of  his  convic- 
tion of  the  prisoner's  guilt.     The  deceased  was  spoken,    of 
as  the  "victim"  of  the  defendant.     The  judgment,  however, 
was  not  reversed  upon  thaUpoint.     But  no  such  expressions 
are  used  in  this  case  with  reference  to  the  defendant,  ao^ 
there  seems  to  be  nothing  to  indicate  the  opinion  of    the 
court  below  as  to  his  guilt  or  innocence. 

Judgment  affirmed. 
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ITiTiTAM  ALFORD  et  al.,  Respondents,  v.  FRANK 

BRADEEN  et  al.,  Appellants. 

[1  Nktada,  228.] 

HKAjrr  IN  CoancoN — Bkplktin. — Whero  one  tenant  in  common  sells  the 
right  to  a  stranger  to  cut  timber  oiT  the  common  property,  another 
tenant  in  common  of  the  same  property  cannot  maintain  replevin  for 
the  timber  after  it  has  been  cut. 

Appeal  from  the  Fourth  Judicial  District  of  the  State  of 
Nevada,  Washoe  County,  Hon.  C.  C.  Goodwin  presiding. 

The  facts  of  this  case  are  stated  in  the  opinion  of  the 
eourt 

Geo,  A.  Nourse,  Aiknmey'Genei'al,  for  Appellants. 

Ckiyion  &  Clarke,  for  Respondents. 

*By  the  Court,  Beatiy,  J. :  [*229] 

This  case  was  originally  tried  in  the  probate  court  of 
Washoe  county;  appealed  from  that  court  to  the  district 
court,  where  the*  judgment  of  the  probate  court  was  affirmed, 
ftodan  appeal  is  now  taken  from  the  district  court  to  this 
court, 

The  facts,  as  we  gather  them  from  a  not  very  full  or  clear 
rtatement  on  appeal  from  the  probate  court,  are  as  follows : 

In  January,  1864,  James  W.  Ahart  and  John  Barnes 

^ero  the  owners  of  a  timbered  ranch,  Ahart  owning  threo- 

lourths  interest  and  Barnes  one-fourth  interest  therein. 

^art  mortgaged  his  interest  to  the  defendants,  and  at  the 

'^e  time  executed  to  them  a  deed,  absolute  on  its  face,  to 

Wee  effect,  says  Ahart  in  his  testimony,  on  the  23d  of  May, 

^  the  money  secured  by  mortgage  was  not  repaid  by  that 

^*J.    At  the  same  time  this  deed  and  mortgage  were  exe- 

*^M,  Ahart  put  defendant  in  possession  of  the  land  as  a 

^^her  security  for  the  money  loaned,  and  with  a  written 

*8f^ment  as  to  cutting  timber  off  the  land  on  certain  terms 

^^^tioned  in  the  contract,  Ahart  being  paid  in  advance  for 

/^^  timber  to  be  cut.    In  March,  1864,  a  short  time  after 

^  contract  between  Ahart  and  the  defendants,  Barnes, 
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the  owner  of  the  other  oue-fonrth  interest,  also  entered  int 
a  contract  with  defendants,  allowing  them  to  cut  timber  oi 
any  part  of  the  ranch,  paying  him,  Barnes,  one  dolk 
[*230]  and  seventy -five  cents  per  thousand.  The  *contnic 
between  Ahait  and  defendants-is  referred  to  in  th 
statement  on  appeal  from  tlie  probate  court,  but  is  not  con 
tained  in  tlio  transcript  filed  in  this  court.  The  contract  o 
Barnes  with  defendants,  we  suppose,  was  verbal,  and  il 
character  is  not  very  fully  stated  by  Barnes.  TThetber  tbi 
one  dolhir  and  seventy-five  cents  was  to  be  in  full  for  eac 
one  thousand  feet  of  timber,  or  for  Barnes's  one-fourth  ii 
terest  therein,  does  not  appear. 

About  the  3d  of  May,  18G4,  plaintiflFs  bought  the  interei 
of  Ahart  in  this  ranch,  subject  to  the  mortgage,  and  Aba 
testified  subject  to  his  contract  for  the  cutting  of  timbe 
etc.  Home  difficultv  would  seem  to  have  arisen  betwec 
plaintiflFs  and  defendants  about  the  redemption  of  the  moi 
gage  and  the  surrender  of  the  mortgaged  premises  by  tl 
defendants  who  were  the  original  mortgagees.  From  tl 
imperfect  statement  of  the  case  we  have  before  us,  we  a 
at  a  loss  to  understand  the  nature  of  the'  difficulty.  T 
misunderstanding  between  the  parties  culminated  in  plaii 
iflfs  bringing  an  action  in  the  nature  of  replevin  for  timt 
cut  by  defendants  on  the  ranch.  The  plaintiflfs  recover 
judgment  in  the  probate  court,  and  that  judgment  was 
firmed  in  the  district  court.  Various  questions  arose 
the  course  of  the  trial  which  we  do  not  deem  it  necessary 
pass  on.  Nor  are  the  facts  so  shown  in  the  record  as 
enable  us  to  pass  on  all  the  points  raised.  Whether  i 
right  of  the  defendants  to  cut  timber  under  the  contr 
with  Ahart  had  ceased  or  not  before  the  timber  in  coni 
versy  was  cut,  we  are  utterly  unable  to  determine  from 
want  of  a  clear  statement  of  facts. 

But  one  fact  is  admitted  by  all  parties — that  defenda 
Lad  the  privilege  granted  to  them  by  one  of  the  owners  i 
tenants  in  common  of  the  ranch — to  wit,  Barnes — to 
this  very  timber. 

There  can  be  no  doubt  Barnes,  as  a  tenant  in  comno 
might  cut  timber  liimseli  on  tlie  Touch,  or  he  might  autl 
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in  another  to  do  what  lie  himself  could  do.  (See  Baker  v. 
Wheeler  (t  JUar till y  8  Wend.  505.)  Whatever  the  rights  or 
lemedies  of  the  other  tenants  for  recovering  their  share  of 
the  valne  of  the  timber  cut  and  sold,  they  could  not  take 
the  timber  from  one  to  whom  Barnes  had  sold  it. 

*The  instructions  given  by  the  court  at  the  in-  [*231] 
stance  of  plaintiffs  were  excepted  to,  but  are  not  con- 
tained in  the  statement  on  appeal. 

We  cannot  tell  what  they  were,  and  of  course  cannot  say 
they  were  erroneous..  One  of  the  grounds  for  a  new  trial 
attached  to  statement  on  appeal  is  that  the  verdict  is  against 
law  and  evidence,  and  on  that  ground  the  judgment  is  re- 
tersed.  The  district  court  will  set  aside  the  judgment  in 
the  probate  court,  and  order  a  new  trial  in  the  district  court, 
tmlees  the  plaintiffs  should  elect  to  dismiss  their  action. 

Lewis,  G.  J.,  having  been  of  counsel  in  this  case,  did  not 
participate  in  the  hearing. 


CHABLES  LAMBEKT,  Kespondent,  v.  B.  MOOBE,  Ap- 
pellant. 

[1  Nbtaoa,  231.] 

'nBncnoir  or  Sitpbbmk  Coubt  on  Appeaij.  —  When  an  appeal  Ib  taken 
^m  a  territorial  probate  court  to  the  district  court,  and  the  appeal 
&e?er  determined  in  the  district  court,  this  court  has  no  jurisdiction,  nor 
ctt  such  jurisdiction  be  giyen  by  consent, 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
^^ict  of  the  State  of  Nevada,  Washoe  County,  Hon.  C. 
C-  Goodwin  presiding. 

The  facts  appear  in  the  opinion  of  the  court. 

^Jton  d  Clarke,  for  Appellant. 

''^w^  A.  Nourse,  Aiiomey-Oeneral,  for  Bespondent. 

*%  the  Court,  Beatty,  J. :  [*232] 

''^is  was  an  action  brought  in  the  probate  court  of  Washoe 
^''^  to  recover  possession  oi  reiii  estate.    The  case  v;aa 
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tried  in  the  probate  court,  and  a  jadgment  rendered  in  £ 
of  plaintiff. 

An  appeal  was  taken  from  the  probate  court  of  the  co 
to  the  district  court  of  the  fourth  judicial  district.  W 
that  appeal  was  pending  in  the  fourth  district  court, 
counsel  for  appellant  and  respondent  entered  into  a  stij 
tion  to  the  following  effect:  **The  above-entitled  cause < 
iug  on  to  be  heard  in  the  district  court  of  the  fo 
district,  on  appeal  from  the  probate  court  of  Washoe  cot 
it  is  hereby  stipulated  by  counsel  for  the  respective  par 
in  open  court,  that  without  arguing  or  submitting  said  c 
in  the  district  court,  the  same  be  submitted  to  the  snpi 
court  in  the  same  position  it  now  occupies  in  the  dis 
court." 

There  is  no  appeal  direct  from  the  judgment  of  a  pro 
court  in  such  cases  to  this  court,  but  under  the  terrifc 
law  there  was  an  appeal  to  the  district  court.  Had  the 
trict  court  first  decided  this  case,  then  either  party  aggri 
might  have  appealed  from  the  decision  of  that  court  to 
court.  But  the  case  appears  to  be  still  pending  in 
district  court. 

The  stipulation  is  in  effect  to  take  a  cause  which  i 
trial  in  the  district  court  and  remove  it  to  this  court  for  1 
This  cannot  be  done.  This  court,  except  in  a  few  sp 
cases,  has  only  an  appellate  jurisdiction,  and  that  appc 
jurisdiction  from  certain  courts. 

In  the  case  under  consideration  the  jurisdiction  of 

court  can  only  attach  when  it  has  been  decided  in  the 

trict  court.     Until  such  decision,  this  court  ca 

[*233]   more  assume  jurisdiction  *than  it  could  of  an  • 

iual  action  commenced   but  not  determined 

district  court. 

As  yet,   there  being  no  judgment  in  the  district  c< 
there  is  not,  and  cannot  be  any  appeal  to  this  court, 
clerk  will  strike  this  cause  from  the  calendar  of  the  coa 

Lewis,  C.  J.,  having  been  of  counsel  in  the  court  be 
did  not  participate  in  the  hearing  of  this  case. 
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MAEY  MAPLES,  Eespondent,  v.  SOL.  GELLER,  Admin- 
BTBATOB,  AND  KICHARD  RAFFER,  Appellants. 

[1  Nkvada,  233.] 

JosGinxT  BT  Dkfault  A7TEB  Amswkb  Filed. — MicT  an  answer  is  filed, 
jadgment  cannot  be  entered  by  default,  althoujli  the  answer  may  not  be 
Berred. 

SnmcK  OF  Axswbb  not  necbssabt  to  oiyk  Jctbisdiotzon. — Service  of  an- 
swer is  for  convenience  of  plaintiflTs  counsel  and  may  be  enforced  by  the 
court,  but  is  not  necessary  to  give  jarisdiction  of  the  defendant. 

JoiRT  AcnoK — Whkn  oaknot  be  maintained  AOAiNS-r  Maekbs  of  a  Note. — 
A  joint  action  at  law  cannot  be  maintained  against  survivor  aud  admin- 
istrator of  deceased  maker  of  a  promissory  note. 

£uu)xiou8  Judgment — ^Appeal. — ^When  an  erroneous  judgment  is  entered 
and  there  is  a  motion  made  in  the  court  below  to  have  that  judgment 
set  aside,  the  appeal  lies  direct  from  the  judgment  and  not  from  the 
order  refusing  to  set  it  aside. 

Appeal  from  the  Fourth  District  Court  of  the  State  of 
Nevada,  Washoe  County,  Hon.  C.  C.  Goodwin  presiding. 

The  facts  of  the  case  are  stated  in  the  opinion  of  the 

court. 

^»  C,  Foster^  for  Appellants. 

Georgrc  A.  Nourse,  AUomey-Oeneral,  for  Respondent. 

*By  the  Court,  Beatty,  J. :  [*234] 

The  facts  of  this  case  are  as  follows:  In  1860,  Eichard 
^er  &  Co.  were  doing  business  as  partners  at 
Humbug,  *California.  The  plaintiflF  alleges  W.  H.  [*235] 
Stoule  was  the  partner  of  Raffer.  Raflfer  &  Co.  exe- 
rted their  note  to  Joshua  Maples,  at  their  place  of  busi- 
^^  in  California,  on  the  18th  day  of  January,  1860,  pay- 
able on  demand.  In  the  winter  of  1860,  Joshua  Maples 
^^  intestate,  and,  on  the  settlement  and  distribution  of 
*^  estate,  this  note  of  Baffer  &  Co.  was  turned  over  by  the 
^^Qiinistrator  to  the  present  plaintiff,  who  was  the  widow  of 
^ples,  deceassd.  On  the  12th  of  January,  1862,  Stoule, 
^alleged  partner  of  Baffer,  died,  and  the  defendant.  Gel- 
W,  was  appointed  his  administrator  on  the  7th  of  April, 
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1862.  On  the  23d  of  February,  1863  (plaintiff  alleges ' 
fore  the  time  for  presenting  claims  had  expired),  a  demt 
was  presented  to  the  administrator  of  Stoule  for  the  »11< 
ance  of  this  note  against  said  estate.  Whether  this  demi 
was  accompanied  with  the  proper  aflSdavit,  such  as 
required  to  accompany  every  demand  against  an  estate  c 
decedent,  does  not  appear.  Nor  does  it  appear  by  i 
aflSnnative  allegation  that  the  claim  was  presented  wit 
ten  months  after  the  first  publication  of  notice  to  credit 
to  present  their  claims.  It  was  presented  about  ten  mon 
and  sixteen  days  after  letters  of  administration  were  gi*ant 
If  the  publication  of  notice  followed  the  grant  of  letten 
administration  as  promptly  as  it  should  have  done,  then 
claim  was  not  presented  within  ten  months.  What  the  tt 
were  on  this  point  the  complaint  does  not  distinctly  sh< 
but  merely  that  it  was  within  the  time  appointed  by  s 
administrator  for  the  presentation  of  claims.  Suit 
brought  in  April,  1863.  The  complaint  seems  to  be  in  f< 
a  joint  action  against  Eichard  Haffer  and  the  administn 
of  his  deceased  partner.  It  is  entitled,  *^  Mary  Mai 
rdk't  of  JoHhua  Maples,  v.  Richard  Raff er  and  Sol,  Geller, 
viinistrator  of  the  estate  of  Wm,  U,  Stoule,  defendants.'' 
then  goes  on  to  state  the  facts  we  have  herein  stated, 
winds  up  with  the  following  prayer:  "Wherefore, 
l)laintifr  i^rays  judgment  against  defendants,  and  that  i 
administrator  of  the  estate  of  Wm.  H.  Stoule,  pay,  in 
course  of  administration,  the  said  note  with  interest  as  af 
said,  and  for  such  other  and  further  relief  as  may  be 
and  equitable." 

To  this  complaint  the  defendant,  Geller,  demurred,  wii 
a  few  days  after  it  was  filed,  on  two  grounds: 
[*23G]       *First.  That  it  did  not  state  facts  sufficient  to  < 
stitute  a  cause  of  action. 

Second.  That  it  appeared  on  the  face  of  the  compl 
that  the  claim  was  barred  by  the  statute  of  limitations, 
demurrer  was  overruled,  and  ten  days  given  defendant,  < 
ler,  to  answer.  Within  the  ten  days  ho  did  file  his  ans 
but  failed  to  serve  it  on  plaintiffs  attorneys.  One  of 
plaintiffs  attorneys  came  in,  and  on  an  ex  parte  affidavit 
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wer  had  not  been  served  on  his  firm,  moved  for 
)t. 

der  for  judgment  generally  was  made  by  the  judge, 
judgment  was  entered  up  on  the  14th  day  of  Jan- 
S4,  in  favor  of  plaiutifi*,  against  the  administrator,  to 
in  due  course  of  administration  out  of  the  assets  of 
1.  Some  eleven  months  after  the  judgment  was  en- 
le  defendant,  Geller,  moved  to  open  the  default,  as 
irmed,  and  set  the  judgment  aside.  This  the  court 
to  do,  and  the  defendant  appeals  to  this  court  from 
^ent  rendered  in  Januar}%  18G4.  Several  errors 
jned :  that  the  claim  was  barred  by  the  statute  of 
ms;  that  it  was  error  to  enter  judgment  with  an  an- 
file;  that  the  form  of  the  judgment  should  have  con- 
to  the  prayer  of  the  complaint,  etc. 
K)int  as  to  the  statute  of  limitations  we  have  not 
d  particularly,  and  therefore  express  no  opinion  on 
at. 

ink  the  point  that  no  judgment  should  have  been 
1  while  the  answer  remained  on  file  and  undisposed 
rell  taken.  The  statute  requires  an  answer  to  be 
I  served;  but  it  does  not  require  that  there  should 
evidence  of  service  on  the  answer.  In  this  respect 
Y  different  from  a  complaint.  The  complaint  must 
id,  unless  service  be  waived,  and  proper  evidence 
8er\'ice,  or  waiver  of  ser\'ice,  brought  before  the 
3fore  it  will  assume  jurisdiction  of  the  defendant, 
m  defendant  hafijiledh'is  answer,  the  court  has  juris- 
of  the  person,  and  no  evidence  of  service  of  the 
is  necessary  to  enable  the  court  to  exercise  all  its 
3ver  the  parties.  The  requirement  that  the  answer 
I  served,  is  for  the  convenience  of  the  oppo- 
ty,  and  not  to  confer  jurisdiction  *on  the  [*237] 
It  was  not  then  necessary,  although  it  might 
regular,  for  the  answer  to  show  evidence  of  service 
>laintiff  or  his  attorney.  If,  then,  it  is  not  necessary 
answer  should  show  service,  the  court  would  not, 
rst  instance,  be  justified  in  treating  an  answer  as  a 
irhen  it  did  not  show  service.     Nor  do  we  think  the 
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iuiwvi  would  liii  jtiHiifltid  iu  doing  it  upon  an  ex  parte  i 
diivii.     All  fil)K()liit€)  porHonal  Hervice  of  an  answer  isne 
nu|iiii'nd,     li  iiiiiy  Im3  Horvod  by  Honding  bjmail,  orleaT 
it  lit  tlio  nflioo  of  ilio  plaintiff's  attorney.     The  mails 
qiumtly  niiH<MUTy.     A  lawyer  may  well  overlook  a  paper 
on  liin  ialiln,  and  not  bo  aware  sucli  paper  ever  was 
tlittn^     In  Hurli  oaHo  lio  rai^lit  innocently  laiike  an  affid 
that  th«t  anHwor  had  not  boon  Horved,  when  in  fact  it 
bnitn   h^^ullv  Horvod.     It  would  certainly,  then,  beai 
ilaiif*t«rouH  prartioo  to  allow  judgments  to  bo  entered  aga 
di^fohduntH  on  c;.i*  fntrtt*  affidavits  that  no  answer  had  l 
hiti'vod,  whoro  a  Hutlioiont  answer  was  on  file;  but  even 
luittin^  thoro  was  t ho  uu>st  indubitable  proof  that  no ans 
o\oi'  was  !nri\'xt^    it  wouM  bo  a  very  harsh  method  of 
ooovliu}^  against  thodofoudant  togivo  judgment  against 
whi'U  ho  tiad  a  ^\hhI  dofouso  to  the   action,  because 
attovuov  wan  oaivloss  v>r  iuatteutive  to  his  business.  Sa 
piav-iicv  uo^ht  IvuotU  cart*fuU  vijj:ilAut  and  attentive 
\vi^.  but  It  wrtuiiilv  \^v>uUl  not  do  joscloe  to  litigants, 
wv^nUl   Iv  oaUuLit^\l  to  bring  cv>urts  of  justice,  into  ot 
aud  v'vUilom^»t.      iK'isivlos,   tbtrt'  is^  not  the  slightest  re 
v>i  iKH.vH.Mtv  tVr  such  ^»r:ioti*.v.   It  li  lawyer  neglects  his 
Ui  \,\w  !»civivv  ol  .HI  .msMcr.  :w  motion  to  striJto  out,  unl< 
cv*i\v    tn*  >civv\i,   Mii'u    iLio    taxing  of  the   costs  of  mi 
.i^aiiK>»t  i\w  .iiiOMiov  »,>i  iiis  cacuc,   would  correct;  the 
\%ulioai  ac^>M\iii^   dc-LcuvuiJic  o£  Li:s  riglic  :o  a  trial  ol 
v.\4u.NO  vMi  liio   '..nsuvs  jvMicvi.      \V  J  ciiiuk  lor  tills  cause 

l*Kio  .k:o  oiiu'i    .n;iiK lies  .'i  ".iiis  Jiuw  :hac  've  will  n 
'xu'iv  Nviuiut^   I   .>uciv  -o  .iio   ii>ii'.ci  joiirr.      The  note 

i    .  i,,c    n.'.i.t    ^t.    -.4. 1    fc^^.iiNi  ".iiv  -^if* 'MLi^     tartuer  aui. 

It    N   Kfc»i;i\    ivv^^fis.fci^    I.'   >»svv   ><U'i   ui  lc'.io::  _'au  uevt 

*'co> ■    uiikAk^rix   iuss.   **iiv     ivMv.  u  >iii *  -kt.s^  i^-iius?*  ^he  L 
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tive  of  a  deceased  maker  may  be  sned  on  the  several  liability 
of  his  decedent;  but  in  such  case  he  is  the  solo  party;  tho 
sarvivors  cannot  be  joined  with  him.     So  that  in  no  case 
can  the  survivors  and  an  administrator  be  sued  in  the  same 
action  at  law  upon  a  promissory  note.     In  equity  tho  rule 
is  somewhat  different.     Formerly  it  was  held  that  after  the 
creditor  had  exhausted  his  remedy  agaiust  tho  survivors,  or 
there  they  were  bankrupt  or  insolvent,  so  that  no  proceed- 
ing against  them  could  be  made  available,  he  might  proceed 
in  chancery  against  tbe  estate  of  the  deceased  partner  or 
jouit  debtor,     llecently  the  rule  has  been  somewhat  modi- 
fied, and  courts  have  generally  held  that,  in  equity,  part- 
nership debts  (sometimes  there  has  been  an  attempt  to  ex- 
tend the  rule  to  other  joint  debts)  will  be  treated  as  joint 
and  aepcraZ  debts,  and  the  creditor  be  allowed  to  proceed 
against  the  estate  of  decedent  as  for  a  several  debt  duo  by 
him.    Under  this  latter  rule  tbe  creditor  is  allowed  to  file 
his  bill  praying  for  payment  out  of  the  assets  of.  deceased, 
^  the  hands  of  his  administrator  or  executor,  without  any 
allegation  of  bankruptcy  or  insolvency  of  the  survivors;  or, 
^deed,  so  far  as  we  can  see,  any  special  reason  being  shown 
^hy  the  party  has  come  into  chancery  when  there  is  appar- 
ently a  plain  legal  remedy  open  to  him  for  the  collection  of 
Wa  debt.     This  seems  to  be  the  law  settled  by  modern 
^aaes.    (See  Colyer  Part.,  Sec.  580;  Story's  Eq.  Jur.,  Sec. 
"'6,  and  authorities  there  cited.) 

But  whilst  the  law  seems  to  have  been  so  settled,  gener- 

^%iu  tbe  more  modern  cases  we  are  at  a  loss  to  understand 

'^hythe  former  ruling  on  the  subject  was  changed.     The 

*^gal  doctrine  about  the  liability  of  tho  survivor  has  been 

^ttled  beyond   question   for  centuries.     The  partnership 

P^'operty  all  goes  into  the  hands  of  tho  survivor,  that  ho 

^•y  be  enabled  to  pay  the  partnership  debts  and  settle  tho 

l^^rtnerehip   affairs.     Tbe   administrator   of    the   deceased 

l^^rtner  has  nothing  of  the  partnership  assets  until  all  tho 

^^  debts  have   been  paid  and  its  aflairs  wound 

^P'    The  surviving  partners  ought  to   know  *all  f*239J 

^"Out  the  affairs  of  the  partnership;  Uie  adminis- 

^^U)t  of  a  deceased  person  can  hardly  be  expected,  as  a 
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general  tliiDg,  to  know  much.     These  being  the  rights  of  the 
partners  at  law,  we  are  at  a  loss  to  understand  upon  what 
principle  courts  of  equity  break  down  the  ancient  roles  in 
regard  to  partnership  debts.     We  see  no  good  reason  for 
adopting  the  new  rule  on  this  subject,  but  many  for  ad-     \ 
hering  to  the  former  practice;  but  if  the  modem  decisions 
on  this  subject  have  been  as  uniform  as  they  appear  to  be 
from  the  cursory  examination  we  have  made  of  the  ques- 
tion, we  may  not  feel  at  liberty  to  disregard  them.    We 
have  made  these  suggestions  because  when  this  case  goes 
back  to  the  court  below,  if  it  is  possible  so  to  amend  tbe 
complaint  as  to  show  the  plaintiff  entitled  to  equitable  re- 
lief, against  the  administration  of  Stoule,  it  should  contain 
a  statement  of  those  facts  (if  any  such  exist)  which  would 
remove  the  doubts  we  have  expressed.     Under  our  systeiUi 
which  attempts  to  do  away  with  all  form,  and  as  far  as  may 
be,  to  abolish  all  distinction  between  law  and  equity  cases, 
it  is  difficult  to  say  that  any  form  of  complaint  may  not  be 
treated  as  a  bill  of  equity.     But  whatever  this  complaint 
may  be,  it  is  not  a  bill  in  equity,  seeking  to  obtain  a  decree 
against  the  appellant  upon  the  ground  that  his  decedent 
was  severally  bound  for  the  payment  of  the  note  set  out  iu 
the   complaint.     And   upon   that   theory   alone   could  the 
judgment  in  this  case  be  sustained.     It  has  been  suggested 
by  respondent  that  the  appeal  was  not  well  taken  in  tbi^ 
case,  because  the  error  of  the  court  did  not  so  much  cotx* 
sist  (if  any  error  there  be)  in  the  original  entry  of  judgmei^^ 
as  in  the  refusal  to  set  aside  that  judgment;  that  the  app^ 
should  have  been  from  the  order  refusing  to  set  the  jncig' 
ment  aside.     In  this  wo  think  the  counsel  is  in  error.    V^^f 
judgment  was  clearly  erroneous.     We  doubt  extremely  ** 
the  district  court  could  at  the  time  the  motion  was  mP-^® 
have  set  aside  the  former  judgment.     The  case  was  beyaii" 
the  control  of  that  court,  so  far  as  the  judgment  was  co^' 
corned.     The  case  is  not  at  all  similar  to  the  California  ci*^ 
referred  to  by  counsel.    In  that  case  the  party  had  a  perf^^ 
remedy  in  the  court  below.     Default  had  been  taken  wi^** 
out  personal  service. 
In   such   case  the  defendant    had  the    statutory   rig^ 
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right  *whicli  was  absolnte,  and  not  depend-  [*240] 
g  on  the  discretion  of  the  court)  to  open  the  de- 
olt.  The  party  in  default,  without  seeking  to  open  the 
kse  in  the  court  below,  appealed.  The  supreme  court  de- 
ded  in  effect  that  they  would  not  look  into  the  alleged 
TOTS  in  entering  the  default,  because  if  it  was  entered  reg- 
Urly  or  irregularly  the  party  without  appeal  could  have 
Qe  case  opened  up,  and  be  heard  in  his  defense  on  the 
lerits,  if  he  had  any  defense. '. 

Here  the  party  had  no  such  absolute  right.  Either  the 
ndgment  was  or  was  not  erroneous.  If  erroneous,  the  ap- 
pellant Las  a  right  to  reversal.  If  not  erroneous,  he  could 
^oly  address  his  application  to  the  favor  of  the  court.  The 
soort  in  such  case  could  at  most  only  have  a  discretionaiy 
power,  with  which  this  court  would  not  interfere,  except  in 
ft  case  of  manifest  abuse.  We  think  the  appeal  was  prop- 
erij  taken  from  an  erroneous  judgment,  and  that  it  was  the 
only  appeal  the  defendant  could  sustain. 

The  judgment  is  reversed,  and  the  cause  remanded  to 
ftoconrt  below.  The  district  court  will  allow  the  plaintiff 
^  amend  his  complaint,  and  take  such  other  steps  in  the 
^^  as  may  be  consistent  with  the  rules  of  practice,  and 
not  inconsistent  with  this  opinion. 

Lkwb,  C.  J.,  having  been  of  counsel  in  the  court  below, 
^  not  sit  in  this  case. 


'HE  STATE  OF  NEVADA,  Appellant,  vT  FRANK  TIL- 

FORD  ET  AL.,  Respondents. 

[1  Nevada,  240.] 

^^  Omcaa&— Who  abi. — Theboj^rd  of  edncation  of  Storey  county  prior 
*<>the20th  of  March,  1865,  were  "couuty  olHcera,"  within  the  menniug 
of  that  phrase  aa  used  in  the  13th  section  of  Article  XVII,  Constitution 

^^^y^EKM  OmcBS  MAT  BB  Abolishkd.  —  There  are  certain  county 
^^^Qlces  designated  in  the  Constitution.  These  offices  ciinnot  be  abol- 
'^W  without  a  oonstitutional  change,  nor  the  incumbents  removed  prior 

(1)  See  10  Ner.  38. 
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ill  Juiiimry,  1807.     Other  connty  offlcefl  can  be  created  or  aboliahedit 
llin  will  (if  Hill  lc({iHliitiirH. 

liiKiM.  Tim  li'^iHliihiro  iri  r(M|niro(l  to  make  a  uniform  system  of  cooatj  ' 
|{iivi'riiiiii*iit,  mxl  to  provido  for  n  nuiform  system  of  public  schools.  In  ; 
i'iiii>hi((  niii  tlinMo  provisions,  tlioy  may  abolish  any  county  offiea 
III  lien  lliiui  tlioHi*  HprriiiUy  omiied  by  the  Constitution.  I 

IhiiM       Hki  i-ii>N   i:i,   AuTirLK    XVII,   of  the   Cokstitction   Coxstbited.'     1 
HiM'titM)  i:).  .\rtii'lo  WII.  of  tbo  Consiitution,  is  subject  tothii      ^ 
I  "'J  1 1  I  iii()ilil\('uti(Mi.    *It  proviilos  for  continuance  in  offict*  of  all  tsmij 
o\\\vt*rH  M-lioHo  oflloo  slmll  not  be  legally  abolished  before  thefint 
MnUiliiN  ttf  .liuitiarv,  IStw. 

lnkM  r.n  MM'  t'F  Aiioi  iMttNo  AN  Okfu'E. — ^Tilfonl  held  the  office  of  superin- 
loiuliMvt  oi*  publio  Uistnu'tion  tjr  offirio  as  president  of  the  board  of  eOt- 
0(tti^•ll.  'V\\o  KtunI  of  whioh  ho  w:is  president  is  abolished.  Hispresi- 
dnu'N  oi\ts«w  with  tho  cvistitu-o  of  the  K>anl.  His  office  of  snperiiH 
li'udt'iit  Iviiii;  ii  lucrx^rx  «^''?i*io  attachment  to  the  other  office,  expires  with 

lo^M  \ri\*t\*.  M»Nv  v»r.  wuKN  lii.K>ii.. — Tat  lor  and  others  claiming  to  be 
UunUv^  o!  >.  luv'l  vli*tii.-tv  hA\i'j-:  Ivt:!i  ajrointcd  by  a  board  hauDgno 
U-*;*l  *  M'*U".'.sV.  ikt\»  Vv't  oiSs^is  Vv.'.'wn  to  the  Liw. 

Vrr^ivi    (vo:u  tlio  Virs:  tliiaivLil  District  of  the  State  of 

J  *.  /.   v  . .  ,* '  .X  •  V,-!  .t  :'..'.•.  /  ;.■* S   '  ry  '/.  "./•(■/ .  i:r  Appellant 
."•   -iv^    j     ."■  ;vf  ■     .- ".:   y  ••  :c    l"''     '\  ::r   EtsponJent 

It   .     . ,      V  ■ 


t 


'^        >'.     «-      .»■».        I       '.    :  ^^      I'i.'-.ii.   Lscr'j.T  iii'I-frtM 

.^  '    I    "*■,  V  ■  •  i.-^  .  ■.^.  .  ii".L-i"TiAa«:  :»:Ctua 

X  ..X  *  X..  ■>,      .  -  .*.  — wim  .:i   ii»J  ^■*' 
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icond.  Whether  Frank  Tilford,  president  of  said  board,  is 
pdly  qualified  to  exercise  the  office  of  county  superintend- 
tof  public  schools.  Third.  Whether  Robert  H.  Taylor 
d  others,  who  hold  appointments  as  school  trustees  under 
id  Tilford,  are  legally  qualified  to  exercise  the  duties  of 
id  offices. 

This  appears  to  us  somewhat  like  uniting  three  distinct 
tions  in  one  proceeding;  but  as  no  exception  is  taken  to 
is  mode  of  proceeding  by  either  party,  and  as  we  can  see 
)  evil  which  will  result  from  settling  all  three  of  these 
lestions,  we  will  proceed  to  examine  and  decide  each  one 
fthem. 

^hi  determining  the  first  point  this  preliminary  [*244] 
aestion  is  presented  to  our  consideration :  Were  the 
owd  of  education  in  Storey  county,  prior  to  the  20th  of 
larch,  1865,  county  officers  in  the  sense  in  which  that  term 
iosed  in  the  thirteenth  section  of  article  seventeen  of  the 
Constitution  ?  We  have  no  hesitation  in  answering  this  iu 
^  affirmative.  They  were  elected  by  the  voters  of  the 
ntire  county,  and  their  jurisdiction  extends  over  the  whole 
ounty.  There  can  be  no  doubt  they  were  county  officers. 
W  term  county  officers,  as  used  iu  the  thirteenth  section 
f  the  seventeenth  article  of  the  Constitution  does  not  seem 
>  be  used  in  any  restricted  sense.  There  might,  perhaps, 
^  a  plausible  argument  in  favor  of  the  proposition  that  it 
rfy  referred  to  those  county  officers  which  are  named  in 
he  Constitution,  and  which  constitute  a  part  of  the  frame- 
work of  our  government  as  established  by  that  instrument. 

But  wo  are  of  the  opinion  that  no  such  restriction  upon 
k  more  general  sense  of  these  terms  can  be  inferred  from 
'Qjthing  in  that  section.  If,  then,  we  were  not  to  look 
^ond  the  thirteenth  section  of  the  seventeenth  article  of 
**  Constitution,  we  should  say  they  were  county  officers, 
^tled  to  hold  over  until  January,  18G7.  But  admitting 
^  as  a  general  proposition,  can  it  be  contended  that  they 
•oald remain  county  officers  after  their  office  was  abolished? 

"fhe  Constitution  provides  for  the  election  of  county  com- 
^^'•■ioiiers,  ooantjr  clerks,  county  recorders,  district  attor- 
^  aherifEkiy  county  survejors,  and  public  adminiBtratoTs. 


'/hi 
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Hii«-li  rv,ii!.titiitioiiaI  offio^rH  tlio  leprislatnn?  coulil  not  nbolisli, 
fiini  till:  iii<'iiijj|;f-iits  woiiM  have  a  right  to  Lolil  nntil  1SC7. 
A»»  in  oilji-r  r-oiiiiij  offi(rcs,  tli'?  legislature  is  alloireil  bvtLo 
<  'niiht.il  lit  ion  {(}  rrasiU:  or  iibolisli  tlicm.  If  it  cau  abolish  the 
iiMin-  iloi'H  it  not  ii(!('4'ssarilv  follow  that  the  officer  ceases 
to  r\i;it  iiM  Mirh  whiMi  tlio  ofiico  is  abolished ?  Certaiulvif 
tlii'v  I'fiii  bo  rnllrd  oflhtors  thoy  ccaso  to  bo  able  to  exercise 
fiti>  oT  liin  (bilirH  of  tho  ofliro.  It  may  be  coutendcd  thatiis 
Ihii  Coniitiliilioii  n^taiiis  all  county  officers  in  office  null • 
iMliV,  it  iiMioiiiits  to  a  prohibition  on  the  legislature  from 
iiliohMhiiii.^  jMiv  (*ountv  otlic(>  which  was  in  existence  when 

lh(t  Constitution  was  adopted  before  January,  18C7. 
[  **'/lit  I    A  NulVn-irnt  auswiM*  to  tiiat  proposition  *is,  that  the 

(\institnlioii  provivlos  in  section  twenty-five  of  article 
foni,  th^l  *'  iho  h'iriNlaturo  shall  establish  a  svsteni  of  couutv 
luid  li>\\iisiup  *>i»vrrnniont.  which  shall  bo  uniform  tbrough- 

S»'i-«uMi  iwx*  \»f  ;utiolo  oloviMi  of  tho  Constitution  requires 
l!»o  l»-x;i'.l.»uiu'  •*  tv»  pvv^vuu*  fvM- a  ui'.iform  system  of  public 
'.*  h,s«'.'.  '       IIn'vo   wi'iv  k'o;::::v  otSoors    iu  Storev  coantr 

r.   *.\v  ."*-■   :'-■-.    :■.•••-: r.;::v,    ivity  of  tliu  ie^ji^ 

v..-:  :    .  <\^:.v.-.s    :*-..•*...•  *-  .-.La  county  {iov- 

>.'   .^s  :■   -•;.. :".r—  :o  the  oiher 

.V    ■  -^-        -..     •  :-.      Z'.:-  Iri^lsiaiure 

m 

^  ^  •    •■  V    .:       I"  j-irVrreJ 

■  ^^    ■  .;      -  .:.-::::>     i  lue 
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it  it  provides  for  the  continuance  in  office  of  all  county 
icers  whose  offices  may  not  be  legally  abolished  before 
d  fiorst  Monday  of  January,  1867. 

It  is  claimed  for  Tilford,   that  although  the  board,  of 
liich  he  is  or  was  president,  is  legislated  out  of  office,  still 
)i  as  superintendent  of  public  insiruciion,  is  entitled  to 
)I(1  and  exercise  the  office  of  superintendent  of  public 
hools;  that  the  difference  of  a  single  word  in  the  title  of 
le  office,  when  the  duties  are  similar,  does  not  make  it  a 
ifferent  office.     We  certainly  are  not  disposed  to  question 
Id  correctness  of  this  as  a  general  proposition. 
The  legislature,  when  legislating  in  regard  to  constitu- 
ional  offices,  has  not  deemed  it  necessary  to  adhere  strictly 
0  the  names  given  in  the  Constitution.    We  believe 
bat  an  ^examination  of  the  laws  passed  last  winter  [^246] 
rill  show  that  the  terms  ''district  attorney"  and 
"prosecuting  attorney,"  have  been  used  indiscriminately  to 
designate  the  officer  called  in  the  Constitution  ''district 
attorney."    But  in  the  case  before  us  the  official  powers  of 
Boperintendent  of  public  instruction  were  not  at  all  those  of 
Ute  snperintendent  of  common  schools  under  the  old  law, 
^r  are  they  those  of  the  superintendent  of  public  schools 
^et  the  present  law.     The  board  of  which  he  was  pres- 
^ent  possessed  the  most  important  powers  that  did  and  do 
belong  to  the  superintendent  of  schools;  but  it  is  hardly 
^orth  while  to  discuss  the  similarity  or  dissimilarity  of  the 
powers  of  these  several  officers.     Whatever  powers  Tilford 
possessed  he  derived  from  his  position  of  member  and  pres- 
ident of  the  board  of  education.     The  board  has  been  abol- 
ished, and  with  it,  of  course,  his  membership  and  presi- 
dency.   As  the  office  of  superintendent  of  public  instruction 
^  merely  er  officio,  derived  from  and  dependent  upon  the 
presidency  of  the  board  of  education,  his  powers  and  duties 
ttBuperintendent  ceased  when  the  board  was  abolished. 

It  is  hardly  necessary  to  add  that  as  Taylor  and  others, 
^'^ioung  to  act  as  trustees  of  school  districts,  were  appointed 
^ Inboard  which  had  been  abolished  before  their  appoint- 
^'^^  they  are  not  and  never  have  been  trustees  of  the 
***^  school  districts  of  Storey  county. 


SS06  OiLUO  V.  Independejst  Mcnxo  Co.      [Sv 
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Vfii  liavo  come  Homowliat  reluctantly  to  tliese  concln 
libcaiiiMt  tlj()  (IcciHion  iH  calculated  to  denuige  the  ; 
hiiIiooIh  of  HLorry  county;  but  prompt  action  on  tlie  p 
tint  county  conimiHHionorH  in  appointing  a  superintend 
piiblin  fiiul  common  bcLooIb  will  probably  preveD 
mtriouH  (lomngomont. 

Tint  judgmuut  of  the  court  bolow  is  revei'sed,  and  tbe 
\h  t'oiiiunilod,  with  directions  to  enter  up  a  judgment 
oorthuioo  with  tluH  opinion,  amoving  all  tbe  dofendantf 
thu  Movoral  otUoos  by  them  claimed. 


UlliliUK  MOrr  &  CO-,  respondents,  v.  INDE 
l>KNr  i\OU^  AND  SILVER  MIXING  COMP 
Avi'Kix-vN'r, 

[I  NvT^ni.  247.] 

H^'UMvKHt-   1U»^   Skkvki^.  -  ^rvu>»  vf  »ammoas  on  a  coipontioa  i 

UUM.W  b>  sk'tMu^  A  KV|'y  of  tb«  !MUU«  oa  the  sMPcxvtur  of  the  comp 

^v^vi    >V«H  VA*-     A  jutH(  iu  (bU  form  is^HxI:  '*  Sabitcnbcd  and  ff 

Ak'k'tvi  Cwiu  ih^  Fir:^  Judicial  District,  State  of  X< 

\yiUuttiHA  s^  ^uut\  f»-.»r  A^>^*^Lli;iut. 

^  * 

b>  ai.iUitil.      l^Uhciuiiutc,  '%tLbouc  se«ikin(t  to  s 

t*ic   ^^*K«^iU>us  'ai5<xl    *4>i:   ^V.isj.  '.hew   iucii   -wiric 

;u\i^iuvu«   ..uit^i^U    .\v    Ivithutt  '     l'^K>  s«r«2t't>  'vatf>  am 
\V .  S^  ^V%.vvL,  Jv  .uiu«:i»ii^  i   i»w  -■•-■v*^   }i  'he  sunum 

-^t^^^Mr^w^     U  '^^  ^o>|^mwm  *-Uro^  '^uv^a-  -^uuuautt^  ^a»  not 
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>d,  because  the  original  was  not  read  to  the  secre- 
D  practice  act  of  1861,  section  twenty-nine,  provides 
ice  on  a  corporation  shall  be  by  delivering  a  copy 
^resident,  or  other  head  of  the  corporation,  secre- 
lier,  or  managing  agent  thereof."  A  law  of  1862, 
to  the  manner  of  serving  and  rendering  judgments 
mpanies  of  a  certain  character,  contains  this  clause: 
lits  against  any  company  organized  for  mining  pur- 
:  against  any  company  transacting  business  or 
Ji  office  within  this  territory,  service  may  be  made 
ig  and  delivering  a  copy  of  the  summons  to  the 
,  secretary,  cashier,  or  managing  agent  thereof,  and 
mch  service  cannot  be  had,  then  by  publication, 
:x)vided  by  law." 

be  seen  that  by  this  latter  act  service  may  be  made 
3mpanies  of  a  certain  description  by  serving  a  copy 
ng  the  original  summons  to  certain  officers,  etc. 
rision  refers  to  companies  whether  incorporated  or 
e  main  object  of  the  law  would  seem  to  have  been 
'  a  defect  in  the  general  law.  That  law  sufficiently 
for  serving  corporations,  but  was  defective  in  pro- 
r  serving  mining  companies,  etc.,  which  were  not 
ited.  The  latter  law  does  not  profess  to  repeal  the 
iw,  nor  is  it  in  conflict  therewith.  It  is  true  the 
ipany  is  broad  enough  to  include  corporations,  but 
3S  no  conflict  between  the  laws.  In  serving  a  com- 
;  incorporated,  it  would  be  proper  (we  presume 
)  to  follow  the  act  of  1862,  and  both  serve  a  copy 
the  original  summons.  In  serving  a  corporation, 
be  sufficient  to  simply  serve  a  copy,  as  provided  in 
f  1861.  If,  in  addition  to  the  sei^vice  of  the  copy, 
aal  summons  was  read,  it  could  do  no  harm, 
ve  no  hesitation  in  saying  the  proof  of  ser-  [*250] 
;ood.  The  only  objection  to  the  proof  is 
jurat  to  the  affidavit  of  service  is  claimed  to  be  de- 
The  jurat  is  in  this  form : 

scribed  and  sworn  to  before  me  this  11th  day  of 
iTy  1861.  L.  Hebmann,  Clerk, 

**By  B.  H.  Hereford,  D.  C.*' 


'AV) 


St  Aw!  r.  ClEBT. 


[Sup.  Ct 


ffpif.i'jtk  'A  :;*':  ''o^rt — Dea:tT.  J. 


Ilifi  I'Mfl  flovvn  to  ;i  hulistratum  of  saiiJ  ami  gravel,  far  sa- 
in iph  ii.\  u  iniii\-\n'j\  to  llio  natural  surface. 

liy  Mm-  Lili'irof  C!uriy  tlnj  roail  lias  beeu  greatly  improTei 
Milt  hi  ill  il  fiillM  far  hliort  of  a  ntoatddtnizud  roatL  In  winter 
nun  I'lul  \\i  olmfnicfrd  by  bad  iiiud-liolos.  lu  summer  the 
filliiM-  (ikI  liMM  JHWLvy  HMihl  Oil  poriious  of  it. 

Tlii'  ilMri«iiiluiif.  claiiiis  tliatlio  liascomplied  with  the  terms 
nf  lii'i  rliiiiirr,  and  is  roilt'ctiiig  tolls  on  tbo  road  described 
ht  (lf«  iirt.  A  inanubiinizrd  road  is  a  tecbiiical  term  well 
miuIm-iIiiimI  liv  all  iuti*lli«rrnt  road-builders  and  scientific 
iiHMi      ^Ml('ll  M   road    is  thus  doscribod  iu  tbe  "American 

\  '\i-li*)>:rdl:l  : 

"  r.«  U*\m  :\  tvuo  iuav*:ubuni;vd  road  the  following  princi- 
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uiiix.'  •..»-iUxli;*U  ;uia:v'.!\  >uppoiisxiio  weight  of  traffic;  that 
whi'.'  ',  '.^  V  1  \-.  i>u  >**v\i*l  i.:  :i  d:v  >tate  i:  will  currv  any 
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PoiuU  decided. 

an  inch  in  every  five  feet,  which  will  be  ample 
r  all  rain/' 

Dt  be  claimed  that  this  road  is  a  macadamized 
r  half  of  the  distance  it  has  not  the  semblance  of 
ad.  Whilst  the  court  is  reluctant  to  come  to  a 
L  which  deprives  Mr.  Curry  of  his  labor  and  ex- 
it cannot,  without  a  violation  of  all  principle,  and 
ment  of  wrong,  allow  a  party  who  enters  into  an 
it  with  the  State  to  perform  one-half  or  one-fourth 
e  is  legally  bound  to  perform,  and  then  claim  the 
s  as  if  he  had  performed  the  whole. 
Qtmust  be  entered  in  favor  of  the  State,  depriving 
lant  of  the  franchise  by  him  claimed,  and  forbid- 
o  collect  tolls  on  the  road  named. 

}.  J.,  did  not  participate  in  this  decision. 


3KEG0RT,  Eespondent,  v.  PETER  FBOTH- 
INGHAM  ET  AL.,  Appellants. 

[1  NevIda,  253.] 

3H  Appeal  fbom  Obdbb  oBANTiKa  a  kbw  TstAL.^In  appeals 
ers  granting  or  refasing  a  new  trial,  a  staiemeut  on  apptal  is 
isary.  This  courk»  witiiout  such  statement,  will  consider  "  the 
Tti  motion  for  ntw  trials  the  pleadings,  depositions,  documentary 
on  file,  and  minutes  of  the  court.** 

ccLABATioN  OP  Yekdob. — The  declarations  of  a  partner  or  part 
a  mill  which  is  building,  who  deeds  his  interest  in  the  real 
lis  partner,  but  continues  in  possession,  controlling  the  prop- 
ts  before  the  deed  wiis  made,  may  be  taken  in  connection  with 
ned  possession  and  control  of  business  to  show  his  continued 
i  the  property. 

eclarations  of  a  yendor,  made  before  the  sale,  of  his  intention 
transfer  to  d^lay  his  creditors,  will  be  taken  as  evidence  of  his 
in  making  a  sale,  but  a  knowledge  of  that  intention  must  be 
ome  to  the  vendee  to  avoid  the  sale. 

•ABUBH  Fbaud. — ^To  establish  fraud  the  motives  and  intentions 
ties  to  the  transaction  may  be  proven. 

kZXDro  SuBPLus  Mattkb. — When  the  verdict  of  a  jury  contains 
latter,  the  court  ought  not  for  that  reason  to  set  it  aside  and 
w  thai,  unless  it  appears  from  that  surplus  matter  that  the 
.  flioir  yexdict  on  absurd  reasoning  or  false  premises. 

(1)  8  NfT.  813, 486;  6  Key.  2M. 
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[*^54]      ^Appeal  from  the  Second  Judicial  District  of  the 

State  of  Nevada,    Ormsby  County,   Hon.  8.  E 

Wright  presiding. 

The  facts  are  stated  in  the  opinion. 

Baldioin  &  Hillyer,  and  the  Attomej-General,  Geo.  JL 
Nourse,  for  Appellants. 

Clayton  &  Clarice,  for  Eespondent. 

[*256]       *By  the  Court,  Beatty,  J. : 

This  was  a  suit  in  the  nature  of  an  action  of  ejectmeni 
to  recover  the  possession  of  a  certain  piece  of  real  estate,  aal 
the  improvements  thereon,  consisting,  among  other  things^ 
of  a  quartz  mill  driven  by  water  power.  The  mill  was  con- 
structed by  a  company  conducting  business  under  the  fiitt 
name  of  Sperry  k  Co.  J.  A.  Sperry  and  Thomas  McFtf- 
land  owned  between  them  a  half  interest  in  the  mill  prop- 
erty. N.  Shiverich  and  E.  P.  Whitmore  owned  the  oflnf 
half.  It  does  not  appear  very  clearly  from  the  testinKHiJ 
whether  Whitmore  had  an  absolute  interest  in  the  propertfi 
or  only  a  mortgage  on  the  one-half  held  by  Shiverich. 
When  the  enterprise  was  first  started,  one-half  interest  ia 
the  real  estate  stood  in  the  name  of  J.  A.  Sperry;  bnt  iti* 
clearly  shown  by  the  testimony  that  the  half  of  this  half  in- 
terest was  held  in  trust  by  Sperry  for  McFarland.  TfkiW 
the  mill  was  being  constructed,  the  firm  of  Sperry  A  Co. 
became  greatly  embarrassed,  and  indeed  utterly  insolvent 
as  was  afterwards  shown.  Whilst  the  firm  was  thus  em- 
barrassed, Sperry  conveyed  his  half  interest — or  rather  tW 
half  interest  which  appeared  by  the  record  of  deeds  to  bi 
his — to  Thomas  McFarland.  McFarland  very  soon  con* 
veyed  the  same  interest  to  the  plaintiflf,  Henry  Gregory- 
The  defendants  in  this  suit  being  creditors  of  Sperry  &  COf 
obtained  judgment  against  them.  They  also  became  tho 
purchasers  of  other  judgmeuts  and  claims  against  Spenj* 
Co.  They  finally  became  the  purchasers  of  the  property  i* 
dispute  under  some  of  the  judgments.  These  jodgm^^ 
were  all  obtained  alter  tiio  coii\e5an.ce  to  Gr^ory  of  •!**■ 
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:eTe8t  in  the  mill  site,  etc.,  by  McFarland.  The  defend- 
ts,  under  their  sheriff's  deed,  entered  into  possession  of 
e  premises  in  dispute.  The  plaintiff  brought  his  suit  for 
^session  of  an  undivided  half  of  the  property.  The  de- 
odants  aver  that  the  deed  from  McFarland  was  only  made 

binder  and  delay  creditors,  and  was  therefore  fraudulent 
id  void  as  against  them,  they  being  creditors. 
In  the  judgments  had  there  was  no  service  except  on 
perry.  The  judgments  were  against  him  and  against  the 
•mt  property  of  J.  A.  Sperry  and  his  associates  in 
ie  firm  of  Sperry  &  Co.  *Those  associates  are  al-  [*257] 
iged  to  be  McFarland,  Shiverich  and  Whitmore. 
Upon  the  trial  of  the  case  the  plaintiff  showed  his  chain 
f  title  from  Sperry  and  McFarland.  The  defendants  in- 
t^doced  evidence  to  show  their  judgments  and  their  pur- 
bise  and  deed  of  the  sheriff  thereunder — to  show  who  were 
36 parties  composing  the  firm  of  Sperry  &  Co.,  the  iusol- 
BQcy  of  that  company,  and  the  illegality  of  the  sale  from 
IcFarland  to  Gregory.  The  case  was  submitted  to  the 
ny,  under  the  instruction  of  the  court,  who  brought  in  the 
)Dowing  verdict:  "We,  the  jury,  viewing  the  deed  in  the 
)nn  of  a  mortgage,  find  the  defendants  entitled  to  recover 
enerally." 

Upon  this  verdict  a  judgment  was  rendered  for  the  de- 
iodants.  The  plaintiff  moved  for  a  new  trial,  which  was 
ranted  by  the  court  below.  The  defendants  appeal  from 
M  order  granting  a  new  trial,  and  assign  as  error  that  the 
iMirt  below  erred  in  granting  that  order.  The  plaintiff 
ootends  that  the  court  below  committed  at  least  three 
norg  in  the  progress  of  the  trial,  which  could  only  be  cor- 
seted after  the  discharge  of  the  jury  by  granting  a  new 
rial,  and  therefore  the  court  below  did  not  err  in  so  ordering, 
i  was  hardly  contended  in  the  argument  that  the  evidence 
a  the  case  would  not  have  justified  a  verdict  for  the  defend- 
^^  or  that  the  court  would  have  been  justified  in  grant- 
1^  It  new  trial,  if  there  had  been  no  erroneous  rulings  as  to 
^ence,  and  the  verdict  of  the  jury  had  been  in  the  usual 
"^  of  a  general  verdict. 

^  errors  in  the  progress  of  the  trial  complained  of  by 
^^^^oo^tate  these: 
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First.  Admittiug  the  declarations  of  A.  S.  Sparry  [J.  A. 
Sperry]  made  agaiust  plaintiff  and  in  favor  of  liis  on 
interest. 

Second.  Admitting  the  declarations  of  McFarland,  made 
prior  to  his  conveyance  to  Gregory,  evidencing  his  fraudu- 
lent intentions. 

The  third  ground  of  complaint  on  the  part  of  respondent 
is  that  the  verdict  found  by  the  jury  is  contradictory,  and 
could  not  sustain  the  judgment  against  the  plaintiff.  Tbu 
third  ground  of  complaint,  as  wo  have  stated  it,  is  not  b] 
any  means  in  the  language  of  the  respondents,  but  it  cleait 

shows  the  point  made  by  them  on  the  argument 
[*258]  *The  appellants  contend  that  the  first  two  point 
made  by  respondent  cannot  be  considered  by  thi 
court,  because  the  statements  on  motion  for  new  trial  m 
on  appeal  are  not  such  as  to  bring  these  points  before  ilii 
court. 

The  plaintiff  (respondent)  in  making  his  statement  o 
motion  for  new  trial,  seems  to  have  embodied  the  evident 
of  the  witnesses  therein;  but  in  stating  the  facts  of  the  cas 
omitted  to  make  any  mention  of  the  exceptions  taken  iu  & 
progress  of  the  case,  to  the  rulings  of  the  court,  in  admi 
ting  and  excluding  evidence. 

Appellants,  in  their  amendments  to  the  statement,  askc 
that  the  notes  of  a  shorthand  reporter,  who  was  employe 
to  report  the  evidence  in  the  case,  should  be  substituted  i 
the  place  of  the  testimony  as  stated  by  respondent.  TI 
amendment  proposed  that  the  reporter's  notes  of  the  test 
mony  onlf/  (thus  omitting  his  notes  of  the  exceptions  t 
taken  to  the  rulings  of  the  court),  should  constitute  thi 
part  of  the  statement  which  was  amended.  The  court  se 
tied  the  statement  on  motion  for  new  trial,  so  that  it  oul 
contained  a  statement  of  the  testimony  and  not  of  tliern 
ings  of  the  court  on  the  admission  and  rejection  of  the  te 
timony.  Nevertheless,  as  appears  by  the  minutes  of  tl 
court  made  during  the  argument  of  the  motion  for  new  trii 
the  court  did,  in  deciding  that  motion,  consider  all  the  € 
captions  which  appeared  by  the  reporter's  notes  to  ha 
been  taken  during  the  progress  of  the  trial. 
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To  the  rnliDg  of  the  courfc  in  cousideriDg  these  poiuts  of 
exception  appellants  excepted. 

Mnch  time  was  consumed  on  the  argument  of  this  case  in 
liscossing  the  question  as  to  whether  these  exceptions  in 
^rd  to  admission  of  testimony  should  have  been  consid- 
red  in  the  court  below,  and  whether  we  can,  in  this  court, 
}nsider  them  as  affording  any  ground  for  the  action  of  the 
[strict  court  in  deciding  this  motion  for  a  new  trial. 
Oar  practice  act  (sec.  195)  provides  what  shall  be  done 
J  the  party  moving  for  a  new  trial.  It  not  only  provides 
tr  the  making  and  settling  of  a  statement,  but  further  pro- 
ides  that  **  on  the  argument  reference  may  also  be  made 

I  the  pleadings,  depositions  and  documentary  evi- 

Bnce  *on  file,  and  to  the  minutes  of  the  court."  [*259] 
bis  sentence  seems  clearly  to  convey  the  idea  that 
le  matters  therein  mentioned  need  not  be  contained  in  the 
iatement  for  new  trial.  And  it  appears  obvious  to  us  that 
lere  is  no  necessity  for  those  things  to  be  embraced  in  the 
atemeut.  The  motion  is  usually  heard  by  the  judge  who 
ies  the  case.  It  is  usually,  or  at  least  it  should  ordinarily, 
e  disposed  of  soon  after  the  trial.  The  presiding  judge 
lost  know  what  depositions,  etc.,  were  used  on  the  trial, 
"he  minutes  of  the  clerk  and  his  own  minutes  of  exceptions, 
ided  by  his  recollection  of  what  has  recently  taken  place 
ithe  trial  of  the  cause,  are  sufficient  to  enable  the  judge 
)  rule  intelligibly  on  all  the  points  that  may  arise  before 
im,  without  the  necessity  of  a  formal  statement  embodying 

II  the  exceptions  which  were  taken  on  the  trial.  It  ap- 
ears  to  have  been  contemplated  by  the  code  that  the  state- 
lent  on  motion  for  new  tnal  should  contain  only  a  statement 
f  the  grounds  on  which  the  moving  party  intends  to  rely, 
nd  so  much  of    the   oral   evidence  as  relates   to   those 

founds. 

For  the  written  evidence,  rulings  of  the  court,  exceptions, 
roeeedings  during  the  trial,  etc.,  the  party  is  allowed  to 
rfer  to  the  pleadings,  depositions,  exhibits  on  file,  minutes 
rthe  clerk,  notes  of  the  judge  as  to  exceptions,  etc. 
The  248th  section,  in  regard  to  appeals,  provides  that  on 
ypeal  from  a  final  judgment  the  appellant  shall  furnish 
is  court  with  copies  of  the  ''notice  of  appeal,  the  judg- 
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ment-roll  and  the  statement  annexed  (if  there  be  one),  cer- 
tified by  the  clerk  to  bo  a  correct  copy;"  whilst  on  appeals 
from  an  order  the  appellant  is  only  required  to  furnish  a 
copy  of  **the  notice  of  appeal,  *  *  *  order  appealed 
from,  and  a  cojiy  of  the  papers  used  in  the  heanng  of  the 
court  below,  such  copies  to  be  certified  by  the  clerk  to  be 
correct."  It  would  seem,  then,  that  the  code  does  not  con- 
template a  statement  on  appeal  when  the  appeal  is  from  an 
order  sustaining  or  overruling  a  motion  for  a  new  trial 
Consequently  a  statement  on  appeal,  which  should  contain 
only  a  part  of  the  papers  referred  to  on  the  motion  for 
new  trial,  would  not  preclude  us  from  examining  those  not 
contained  in  or  referred  to  in  such  statement.     When  the 

clerk  certifies  that  a  transcript  contains  copies  of 
[^2G0]  certain  *depositions,  exhibits,  minutes  of  the  clerk, 

notes  of  the  judge,  etc. ,  which  were  used  on  the 
hearing  of  the  motion,  and  they  seem  to  be  pertinent  to  the 
grounds  set  forth  in  the  statement  for  new  trial,  we  will 
consider  them  in  this  court.  A  statement  on  appeal,  made 
by  the  appellant,  and  agreed  to  by  the  respondent,  or  even 
settled  by  the  judge  (on  proper  notice  to  respondent),  migW 
be  a  guide  to  the  clerk  in  making  out  the  transcript,  and 
might  frequently  save  a  heavy  expense  to  the  parties,  and 
much  trouble  to  the  court  by  shortening  the  transcript, 
omitting  some  papers  entirely,  merely  giving  a  short  ab- 
stract of  others,  such  as  deeds,  etc.,  about  which  therein 
no  question. 

But  the  law  does  not  require  or  expressly  sanction  sud 
statement,  and  when  it  is  made  without  notice  to  the  re- 
spondent,  it  will  not  exclude  him  from  the  use  in  this  courl 
of  any  paper  referred  to  in  the  argument  in  the  court  below. 
In  settling  such  statements,  but  one  common-sense  roW 
could  be  adopted:  to  let  into  the  statement  or  transcripl 
every  document,  order  of  court,  minute  of  the  clerk,  or  note 
of  the  judge,  which  either  party  might  deem  material  to  th« 
protection  of  the  interests  of  his  client.  Under  such  arulo^ 
lawyers  will,  no  doubt,  in  their  anxiety  to  omit  nothing  thai 
could  by  possibility  be  useful  to  their  clients,  freqaentlj 
insert  useless  matter.  But  it  la  \>e\.tftt  this  should  bapp®" 
tbau   tiiat  parties  sbould  \>e  eLeipTvve^  ol  ^iSaa  ^t«^  ^ 
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I  those  facts  which  they  and  their  counsel  believe 
mt  and  essential  to  protect  their  rights.  We  have 
ed  these  opinions  about  a  matter  of  practice,  in  the 
at  they  may  serve  as  a  guide  to  practitioners  here- 
making  up  transcripts.  The  principles  we  have 
bare  do  not,  however,  remove  all  the  difficulties  of 
>e.  The  statute  provides  for  a  reference  "to  the 
i  of  the  court."  Do  the  reporter's  notes  constitute 
;  of  the  court?  Bouvier  defines  minutes  to  be  "a 
mdnm  of  what  takes  place  in  court,  made  by  au- 
of  the  court."  The  order  made  in  this  case  seems 
I  been  to  appoint  a  reporter  to  take  down  the  evi- 
He  did,  however,  take  down  not  only  the  evidence, 
rulings  of  the  court  in  relation  to  admission  and 
m  of  evidence  and  the  exceptions  of  counsel. 
T  these  notes  should,  *under  such  circum-  [*261] 

be  considered  as  memoranda  made  by  the 
y  of  the  court,  and  therefore  constituting  a  part  of 
utes  of  the  court,  is  a  question  on  which  this  court 
3d  in  opinion,  and  upon  which  it  is  not  necessary  at 
e  to  make  any  ruling.  ^* 

irst  point  of  respondent  is  that  the  court  below 
.  the  progress  of  the  trial  in  admitting  evidence  of 
arations  of  J.  A.  Sperry.  Assuming  for  the  present 
may  look  into  this  alleged  error,  let  us  see  what  was 
ire  of  the  evidence,  and  under  what  circumstances  it 
litted.  Sperry,  as  we  have  seen,  held  one-half  of 
perty  in  his  name,  but  as  is  shown  by  the  most  sat- 
f  and  uncontradicted  evidence,  he  held  one-half  of 
[  interest  for  McFarland. 

I  the  company  is  embarrassed  and  insolvent  he  deeds 
f  to  McFarland.  After  the  deed  he  remains  in  pos- 
and  exercises  the  same  control  over  the  property 
did  before,  and  whilst  he  was  thus  in  possession  ex- 
control  over  the  property,  he  made  certiiin  declara- 
K>ut  how  he  held  the  property;  that  is,  that  he  held 
•t  owner  with  McFarland.    The  fact  that  he  did  con- 
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**ii»mha»mor  the  eoart," 
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tinue  to  occupy  it  was  iu  itself  a  suspicions  circ 
When  one  sells  real  estate  and  retains  possession 
rilj  to  gather  crops,  to  remove  furniture,  or  in 
dwelling-house,  store,  or  warehouse,  or  other 
which  could  be  applied  to  a  useful  purpose,  sh 
rent  it  from  the  vendee,  the  circumstance  might  n 
suspicious;  but  if  one  sells  his  entire  interest  ii 
ished  mill,  which  cannot  be  applied  to  any 
purpose,  and  retains  possession  just  as  before  sa] 
cumstance  is  suspicious.  If  he  retains  possessioi 
on  with  the  work  at  the  mill,  and  declares  himse 
terested,  it  is  very  strong  evidence  of  the  fact  th; 
was  only  colorable,  and  we  think  his  declarations 
tiou  with  his  possession  may  be  received  as  a  ] 
7*68  gestce  to  show  what  was  the  nature  of  his  poss< 
interest  in  the  property.  We  think  the  court  bel< 
err  in  admitting  proof  for  that  purpose.  This  fa 
did  not  amount  to  anything.    There  was  no  quest 

the  j  ury  as  to  fraud  or  bona  fides  of  the 
[*2G2]   Sperry  to  ^McFarland;  but  in  making  o\ 

of  circumstances  to  show  fraud  in  the  sale 
Farland  to  Gregory,  it  was  thought  advisable  on  i 
defendants  to  show  that  up  to  the  time  of  the  sal 
ory,  there  was  no  real  change  in  the  interest  held 
and  McFarland  in  the  property;  that  at  first  Spei 
his  name,  the  interest  belonging  to  himself  and  IVl 
afterwards  McFarland  held  the  same  interest  in 
but  that  the  beneficial  interest  was  all  the  time  d 
tween  them.  We  think  this  fact  was  material  in 
of  evidence,  and  we  think  it  was  proved  in  a 
manner. 

The  next  complaint  in  regard  to  the  admission  o 
is  that  the  judge  below  should  not  have  permitted  c 
to  prove  the  declarations  of  McFarland  that  he  ii 
make  and  was  negotiating  a  mere  colorable  sale  « 
interest  iu  order  to  obtain  time  to  meet  his  lia 
those  of  the  firm.  We  think  this  evidence  was 
admitted.  To  prove  fraud  you  must  prove  the  m 
intentious  oi  two  parties.    Tlie^o  declarations  m 
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Di&ie  evidence  to  prove  the  intentions  of  McFarland.  Greg- 
Di;  s  motives  had  to  be  proved  by  otlier  circumstances  with 
R^liicli  he  was  connected.  Ajs  to  the  rule  of  admitting  the 
leclarations  and  acts  of  the  vendor  made  and  done  before 
iie  sale  to  prove  his  fraudulent  intent,  see  the  case  of  Lan- 
krker  v.  HouglUalwg,  7  Cal.  392,  and  authorities  there  cited. 

This  leaves  for  our  consideration  the  question  as  to  how 
he  yerdict  of  the  jury  sliould  be  construed.  We  think  the 
erdict  is  a  good  general  verdict,  and  the  words  "viewing 
he  deed  in  the  form  of  a  mortgage,"  are  mere  surplusage, 
ind  do  not  affect  the  verdict  in  any  way.  Striking  out  these 
rords,  the  verdict  reads:  "We,  the  jury,  find  the  defend- 
mts  entitled  to  recover  generally."  This,  though  not  exactly 
nthe  usual  form  of  a  verdict  for  defendants,  is  certainly  a 
^  verdict.  Surplusage  in  a  verdict  does  not  vitiate  it. 
[f  that  surplusage  showed  clearly  that  the  juiyhad  reasoned 
incorrectly,  or  that  they  had  come  to  their  conclusion  from 
ialse  premises,  then,  indeed,  would  it  present  to  the  court  a 
stroDg  reason  for  setting  aside  the  verdict.  But  even  then, 
if  it  was  apparent  beyond  all  question  that  the  verdict  was 
itself  right,  though  the  reasoning  on  which  it  was 
based  was  absurd,  we  should  doubt  extremely  *the  [*263] 
propriety  of  granting  a  new  trial.  It  is  generally 
satisfactory  to  a  court  when  a  jury  finds  a  correct  verdict. 

If  they  were  in  all  cases  required  to  give  a  good  rea- 
son for  their  action,  it  would,  we  fear,  lead  to  many  new 
trials  aud  endless  litigation.  In  this  case,  the  evidence  is 
^«iy  strong  in  support  of  the  verdict  found  by  the  jury. 
^  to  the  language  used  by  the  jury  in  attempting  to  explain 
tJ^ir  verdict,  literally  construed,  it  is  nonsense.  They  say, 
'^Viewing  the  deed  in  the  form  of  a  mortgage."  The  deed 
^  in  the  transcript,  and  is  not  in  the  form  of  a  mortgage, 
°^t  in  the  fonn  of  an  ordinary  deed  of  bargain  and  sale.  So 
"Wjnry  did  not  mean  what  they  say — that  the  deed  was  in 
tteform  of  a  mortgage.  Then  if  we  wish  to  know  what  they 
did  mean,  we  must  look  at  the  history  of  the  case,  and  at 
*nfi  evidence  before  them.  Gregory  professed  to  have 
^^ht  the  property.  He  did  not  pretend  to  have  paid  a 
^^,  but  to  have  settled  indebtedness  due  to  himseli  to 
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'  the  amount  of  about  two  thousand  eight  hundred  and  fiftj 
dollars,  and  to  have  executed  his  notes  to  McFarland  for 
seven  thousand  one  hundred  and  fifty  dollars.  These  notes, 
soon  after  the  transaction,  or  indeed  at  the  very  time  almost 
that  they  were  delivered  to  McFarland,  came  back  into  the 
hands  of  Gregory  (for  safe  keeping,  he  says),  and  were 
afterwards  again  delivered  by  Gregory  to  McFarland,  if  we 
are  to  take  Gregory's  word  for  it.  But  Gregory  admits  that 
he  has  not  seen  or  heard  of  these  notes  since  he  deHyered 
them  to  McFarland  the  second  time.  He  has  not  paid,  oi 
been  called  on  to  pay,  a  cent  since  that  time  on  these  notes. 
It  is  also  in  proof,  by  one  witness  at  least,  that  McFarlaod 
declared  his  intention  to  put  his  property  in  the  hands  ol 
some  one  to  hold  for  him  until  he  could  get  time  to  pay  or 
arrange  with  his  creditors.  It  is  also  proved,  by  the  same 
witness,  that  proposals  were  made  to  defendants  to  accepi 
such  a  trust,  and  he  was  told  that  by  so  doing  he  couU 
secure  his  debts  (which  were  otherwise  of  doubtful  value] 
against  Dye  &  Smith  and  McFarland. 

With  all  these  facts  before  them,  we  think  the  jury  cam^ 
to  the  very  sensible  conclusion  that  Gregory  only  acceptec 
the  deed  for  the  purpose  of  trying  to  secure  his  t^vo  thousani 
eight  hundred  and  fifty  dollars  of  doubtful  debts;  tha 
[*264]  the  notes  *which  he  executed,  and  which  were  imme 
diately  redelivered  to  him,  were  a  mere  sham — bodi^ 
not  intend  to  pay  them.  McFarland  did  not  expect  to  coUec 
or  use  the  notes.  They  probably  thought  that  the  real  tranfi 
action  was,  that  this  deed  should  stand  as  a  mortgage  c 
security  for  the  two  thousand  eight  hundred  and  fifty  do- 
lars,  as  between  the  parties,  but  should  appear  on  tb 
record  as  an  absolute  sale  for  ten  thousand  dollars,  in  ord^ 
to  hinder  and  delay  creditors.  If  these  were  the  views  c 
the  jury,  they  coincide  fully  with  those  entertained  by  tbi 
court. 

We  think  that  the  language  complained  of  does  not  ind: 

cate   that  the  jury  misunderstood  the  facts,   or  reason©* 

falsely  from  the  facts  proved;  but  when  they  attempted  ^ 

g\\e  a  reason  for  their  verdict,  they  failed  to  express  them* 

sehea  with  clearness  and  pieciaion.    For  this  we  think  tW 
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>  Terdict  slioold  not  have  been  set  aside.  The  order  of  the 
ecmrt  below,  granting  a  new  trial,  is  set  aside  and  reversed. 
Tbd  original  judgment  of  the  court  below  in  favor  of  de- 
fendants is  reinstated  and  affirmed. 


THE  STATE  ex  bel.  NIGHTINGILL,  Petitioner,  v. 
BOAED  OF  COMMISSIONEES  OP  STOEET 
COUNTY,  Eespondent. 

[1  Nevada,  2G4.] 

luinoH— SicnoN  24,  Abticle  XVII,  op  the  Cohstitution  Construed. — 
Section  24  of  Article  XYII  of  the  Constitution  prohibits  tozAtion  beyond 
one  and  one-qnarter  per  cent,  for  State  purposes  during  the  first  three 
yean  of  it  existence. 

IwM— SfcnoK  3,  Abticle  IX,  of  the  Constitution  Discussed.— Section  3 
of  Aiticle  IX  discussed  and  commented  on.  It  does  not  qualify  the 
24th  Section  of  the  XVIIth  Article. 

Uhoohbhtctiohal  Law — When  Bonds  not  Aptected  by. — Tax  levied  under 
the  law  in  question  is  illegal  and  void,  but  the  bonds  authorized  to  be 
ittoed  are  legal  and  valid  debts  against  the  State  if  negotiated. 

This  petition  for  a  mandamus  was  an  original  proceeding 
m  the  Supreme  Court. 

The  facts  are  stated  in  the  opinion. 

Cfajtow  (fe  Clarke,  for  Petitioner. 

^*  Canon^  District  Attmmey  of  Storey  County,  for  Ee- 
^dent. 

%  the  Court,  Beatty,  J. :  [*265] 

^e  legislature  of  the  State  of  Nevada,  at  its  last  session, 
P^d  a  law  for  the  issuance  and  sale  of  State  bonds  to  the 
•ojoont  of  one  hundred  thousand  dollars,  to  raise  a  fund  for 
7®  purpose  of  encouraging  enlistments  and  paying  boun- 
^  etc.,  to  volunteer  soldiers.     The  same  act  pro- 
xies that  a  tax  *of  twenty-five  cents  on  each  one  [*266J 
'*Uidred  dollars'  worth  of  taxable  property  shall  be 
^ed  to  pay  the  interest  and  principal  of  this  debt.    By  a 
f^f^ml  law  of  the  State  the  county  commissioners  of  each 
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ent  ^hen  we  come  to  examine  subsequent  sentences  inthi 

section. 
[*268]  *The  second  sentence  is  in  tbese  words:  **Ever 
such  debt  shall  bo  authorized  by  law  for  some  pui 
pose  or  purposes  to  be  distinctly  specified  therein;  ani 
every  such  law  shall  provide  for  levying  an  annual  tax  sufi 
cient  to  pay  the  interest  semi-annually,  and  the  princijM 
within  twenty  years  from  the  passage  of  such  law,  an 
shall  specially  approj^riate  the  proceeds  of  said  taxes  to  tb 
payment  of  said  principal  and  interest;  and  such  apprc 
priation  shall  not  bo  repealed,  nor  the  taxes  be  postpone 
or  diminished  until  the  principal  and  interest  of  said  debi 
shall  have  been  wholly  paid.''  Taking  this  sentence  om/jI 
connection  with  the  first,  and  it  would  seem  the  legislator 
might  borrow  three  hundred  thousand  dollars  for  ordinal 
purposes  and  in  any  manner  they  saw  fit.  They  migl 
borrow  any  sum  beyond  three  hundred  thousand  dollai 
for  extraordinary  expenses;  but  if  the  borrowing  was  fc 
extraordinarj'  exj^enses,  two  things  were  necessary  to  I 
done  as  conditions  precedent  to  the  borrowing: 

First.  The  act  authorizing  the  creation  of  the  debt  mui 
specifically  mention  the  purpose  or  purposes  for  which  it: 
to  be  created. 

Second.  It  must  provide  a  specific  tax  especially  s 
apart  for  that  debt,  sufficient  in  amount  to  pay  the  iutere 
semi-annually,  and  extinguish  the  principal  within  tweni 
years.  If  these  conditions  precedent  are  performed,  thi 
it  would  appear  that  the  indebtedness  might  be  incurR 
for  any  object  of  extraordinary  expense  which  the  legial 
ture  are  not  specially  prohibited  in  other  sections  from  i 
curring.  There  would  be  no  difficulty  in  interpreting  ik 
section  if  it  only  contained  these  two  sentences. 

The  third  sentence  is  in  these  words:  *' Every  contract < 
indebtedness  entered  into  or  assumed  by  or  on  behalf  < 
the  State,  when  all  its  debts  and  liabilities  amount  to  sai 
sum  before  mentioned,  shall  bo  void  and  of  no  effect,  62 
cept  in  cases  of  money  bon*owed  to  repel  invasion  or  sfll 
press  insurrection,  defend  the  State  in  time  of  war,  or 
liostilitiea  be  threatened,  provide  for  the  public  defense 
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Tliis  sentence,  taken  literally,  excludes  the  possibility  of 
alloving  the  State  debt  in  any  instance  to  exceed  three 
hundred  thousand  dollars,  unless  the  excess  be 
created  for  the  ^purpose  of  repelling  invasion,  s^p-  [*269] 
frmwg  inavn'ection,  etc.  If  such  is  the  meaning, 
tben  the  conditions  precedent  to  the  borrowing  money  for 
tttraordiiiary  expenses,  as  mentioned  in  the  second  sentence, 
his  reference  only  to  money  borrowed  for  the  purpose  of 
hebg  used  to  repel  invasion,  etc.  The  language  of  the 
irhole  section  is  capable  of  such  interpretation,  and  possi- 
Uysuch  was  the  intention  of  the  convention.  Yet  it  would 
•ppear  absurd  to  allow  the  legislature  to  borow  three  hun- 
ted thousand  dollars  for  ordinary  purposes,  without  any 
restrictions  as  to  the  mode  of  providing  for  its  payment, 
tod  yet  deny  to  them  the  right  to  boiTow  a  single  dollar 
for  the  defense  of  the  State,  in  case  of  the  most  sudden 
WBergency  arising  from  invasion,  insurrection  or  war,  until 
ihe  legislature  had  first  considered  and  devised  the  ways 
and  means  to  i)ay  debt  and  principal,  and  passed  the  nec- 
CMary  law  for  raising  those  means.  It  is,  to  say  the  least, 
to  extraordinary  limitation  on  legislative  powers. 

Whether  the  convention  meant  to  provide  for  two  or  three 
classes  of  State  debts  it  may  not  be  necessary  to  determine 
in  settling  this  question.  It  may  have  been  intended  to  pro- 
tide  for  three  classes  of  debts : 

Rrst.  Three  hundred  thousand  dollars,  with  no  restriction 
tt  to  the  manner  or  time  of  borrowing  or  paying. 

Second.  Debts  for  any  extraordinary  exj^ense,  not  to  be 
contracted  except  upon  the  conditions  precedent,  that  the 
*ct  authorizing  the  debt  should  specify  the  purposes  for 
^ich  it  was  contracted,  and  provide  the  necessary  taxation 
'o  pay  semi-annual  interest  and  extinguish  the  principal  in 
twenty  years. 
Third.  Debts  contracted  to  repel  invasion,  etc. 
If  it  was  intended  to  provide  for  three  classes,  doubtless 
*t  Was  intended  that  the  legislature  should  be  as  unre- 
^cted  in  the  mode  and  manner  of  contracting  the  third  as 
P^  first-named  class  of  debts.  But  it  may  have  been  the 
**^tion  of  the  framers  of  the  Constitution  to  provide  foi: 
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only  two  classes  of  debts.  The  first-class  of  three  hxm 
tliousand  dollars,  as  we  Lave  mentioned;  the  secoDd^ 
debts  for  such  extraordinanj  expenses  as  might  be  incum 

repelling  invasion,  etc. 
[*270]      *If  the  Constitution  provides  for  only  two  cl 

of  debts,  the  conditions  precedent  above  menti 
apply  to  this  second  class  only.  If  this  section  pro 
for  tbree  classes  of  debts,  (here  is  no  pretext  for  claim 
conflict  between  its  provisions  and  those  of  Section  2^ 
tide  XVII.  The  State  might  borrow  any  amount  of  n 
for  defense  against  invasion,  insurrection  or  other  liosi 
w  ithout  interference  with  the  limitation  or  taxation  ref 
to.  That  limitation  on  the  right  of  taxation  wooli 
materially  impair  the  credit  of  the  State  or  lessen  its 
ity  to  borrow,  if  it  made  a  pledge  of  future  taxatioi 
resources. 

If,  however,  the  Constitution  provides  for  onlj 
classes  of  debts,  then  no  money  to  protect  the  State, 
ever  urgent  the  necessity,  can  be  borrowed  (after  the 
hundred  thousand  dollars  limit  has  been  reached),  w: 
providing  the  means  to  pay  all,  principal  and  inten 
twenty  years.  And  it  is  argued  that  the  State  canno 
row  anything  to  repel  invasion,  etc.,  without  comi 
conflict  with  Ai*ticle  XVII,  Section  24;  that  the  on 
a  quarter  per  cent,  allowed  by  that  section  to  be  levi 
all  appropriated  to  special  purposes,  and  cannot  be  set 
for  payment  of  interest,  etc.,  on  money  borrowed  to 
invasion;  and  that  it  could  not  have  been  the  intent 
the  convention  to  so  tie  up  the  State  and  render  it  h€ 
for  three  years.  The  premises  in  this  argument  ai 
altogether  correct.  The  whole  one  dollar  and  twen 
cents  of  taxes  allowed  by  section  24,  to  be  collect 
State  purposes,  are  appropriated  for  this  year,  and  i 
two  classes  of  debt  are  provided  for,  it  would  be  impo: 
before  the  first  daj'  of  January  next,  to  borrow  any  i 
for  defense  of  the  State  without  exceeding  the  one 
and  twenty-five  cents  limitation  in  section  24.  Thi 
of  things  would  not  necessarily  continue  three 
Ninety -five  cents  of  the  one  dollar  and  tweuty-fivo  cen 
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\e  under  the  entire  control  of  the  next  legislature  (if  the 
lebt  for  which  it  is  pledged  is  paid  this  year,  as  it  probably 
ill  bo),  and  they  may,  if  any  emergency  arises,  set  apart 
le  whole  or  any  portion  of  that  ninety-five  cents  on  the 
andred  dollars  to  pay  interest,  and  gradually  extinguish 
le  principal  of  a  debt  contracted  to  repel  invasion 
r  suppress  insurrection.     *They  could  leave   the  [*271] 
rdiuary  expenses  of  the  government  to  be  paid  by 
oil  taxes,  license  taxes,  and  borrowing  within  the  three 
andred  thousand  dollars,  etc.    The  whole  argument  seems, 
owever,  better  calculated  to  throw  doubt  upon  the  correct- 
ess  of  the  policy  which  governed  the  convention,   than 
pon  their  intentions  as  expressed  in  the  limitation  on  the 
aiDg  power.     The   limitation  in  Section  24  of  Article 
Yn  of  the   Constitution  is  expressed  in   the  broadest 
id  most  comprehensive  language.     Although  Section   3 
I  Article  IX  is  somewhat  obscure  in  its  moaning,  we  see 
)UiiDg  therein  which  necessarily  restricts  the  operation 
'•  the  section  in  Article  XVII  just  referred  to.     So  much 
'  tbe  law  under  consideration  as  provides  for  the   levy 
the  twenty-five  cent  tax,   is  unconstitutional  and  void, 
bis,  however,  does  not  affect  the  validity  of  the  bonds. 
lie  money  attempted  to  be  raised  was  for  a  legitimate  pur- 
)8e — one  for  which  the  legislature  might  lawfully  appro- 
iate  money.    It  does  not  appear  that  the  legislature  has 
issed  the  limit  of  three  hundred  thousand  dollars;  and 
tliej  have  not  passed  that  limit,  the  bonds,  if  negotiated, 
^nld  be  a  binding  debt   on   the  State,    to   be  paid  as 
ly  other  liability.     The   defendants    were  right   in  the 
^urse  they  pursued.     The  mandamus  is  dismissed  with 

>6ts. 


.  W.  MATNARD,   Appellant,  v.  0.   W.  NEWMAN, 

ET  AL.,    EeSPONDENTS. 

[1  Nevada,  271.] 

wr.— To  coin  money  means  to  fabricate  it  out  of  metallic  substances. 
Honey  is  anything  which  passes  current  as  a  general  medium  of  ez- 
dumge  and  meaaiixe  of  yalues.  Paper  money  is  different  from  negoti- 
•Ue  aecoxities. 


■ 
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*  O0NOBKS8  HAS  Power  to  issue  Trkasubt  Notes. — The  power  of  the  Ki- 
tional  Governujent  to  issuo  treasury  notes  is  not  derived  from  thespecal 
power  to  coin  money,  but  is  an  incident  to  the  more  general  powenol 
tho  Government. 

How  Laws  should  be  Intebpbeted. — In  interpreting  laws,  the  intention  d 
the  legislative  body  will  be  carried  out,  and  it  will  not  be  lightly  prt- 
sumed  that  the  law-making  power  contemplated  the  law  should  be  wed 
as  a  cloak  for  fraud  and  oppression. 

[*272]      *Appk\l  from  the  First  District  Court  of  the  First 
Judicial  District  of  the  Territory  of  Nevada,  Storey 
County,  Hon.  J.  W.  North  presiding. 

Tho  facts  appear  in  the  opinion. 

Thomas  SuiiderlamI,  for  Appellant. 

Beardon  &  Uereford^  for  Bespondents* 

By  the  Court,  Beatty,  J. : 

The  defendants,  Newman  and  A.  C.  Hamilton,  in  Maji 
1862,  executed  and  delivered  a  note  in  the  following  words: 

*  *  Six  months  after  date  we,  or  either  of  us,  promise  to 
pay  to  the  order  of  John  K.  Harrold  ten  thousand  dollars, 
for  value  received.  **  0.  W.  Newman, 

"A.  C.  Hajcilton. 

"  Gold  Hell,  May  1,  a.d.  1862." 

This  note  passed  by  assignment  to  plaintiff,  and  he  ob- 
tained judgment  against  the  defendants  for  nine  thousand 
eight  hundred  and  nineteen  dollars  and  sixty  cents— ihfl 
amouut  of  the  note  and  interest,  less  a  payment  of  one  thou- 
sand one  hundred  dollars  made  thereon  before  suit 
[*273]  After  judgment  ^defendants  tendered  to  plaintiff  the 
full  amount  of  debt,  interest  and  costs,  in  United 
States  legal  tender  notes.  The  plaintiff  refused  to  accept 
them  in  payment  of  the  debt.  The  defendants  then  paid 
them  into  court,  or  paid  them  to  the  clerk  of  the  court 
wherein  the  judgment  was  rendered.  Upon  proper  notice, 
the  plaintiff  was  brought  into  court,  and  again  refused  to 
accept  the  legal  tender  notes  in  payment  of  Lis  debt.    The 

(1)  SeelNev.681. 
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:hen,  on  motion  of  defendants,  ordered  the  clerk  to 
the  judgment  as  of  record.  From  this  order  the 
S  appeals,  and  the  only  point  made  before  this  court 
the  law  of  Congress  of  the  25th  of  February,  1862 — 
ird  to  legal  tender  not«s — is  unconstitutional  and  void, 
letermining  this  question  it  may  not  be  unprofitable 
)propriate  to  revert  to  the  history  of  the  formation  of 
►vernment  prior  to  the  adoption  of  the  present  Con- 
)n.  Prior  to  the  year  1775,  the  territory  which  was 
ttbraced  within  the  United  States  Government  consti- 
i  part  of  the  British  Empire.  This  territory  embraced 
n  distinct  municipal  corporations,  each  having  a  local 
ture,  and  exercising  cei-tain  local  and  municipal  au- 
',  but  ull  acknowledging  the  supremacy  of  the  British 
iment,  and  making  no  claim  to  sovereignty.  In 
congress,  consisting  of  delegates  appointed  by  and 
3nting  most  of  the  thirteen  colonies,  met  for  the  pur- 
f  devising  means  for  the  redress  of  certain  grievances 
ch  they  complained.  In  1775  an  organized  resistance 
ade  to  the  British  authority,  and  in  the  following 
uly  4,  1776,  the  thirteen  colonies  declared  their  inde- 
ice  of  Great  Britain.  The  inauguration  of  resistance, 
^anization  of  armies,  the  declaration  of  independence, 
diugof  commissioners  abroad  to  seek  foreign  aid,  were 
acts  of  Congress — a  body  of  deputies  elected  or  ap- 
1  by  the  separate  states  or  municipalities,  but  still  act- 
the  whole  body  of  States  as  one  nation  or  one  people. 
5  of  the  colonies,  so  far  as  we  are  aware,  ever  declared 
Bpendence  of  the  mother  country.  That  act  was  the 
ct  of  all.  The  diflferent  colonies  raised  regiments  of 
within  their  own  jurisdiction,  but  when  placed 
leld  they  were  under  the  command  of  ^generals  [*274] 
ted  by  the  central  government.  At  the  begin- 
f  the  Kevolution  there  was  no  written  law  or  consti- 
defining  or  limiting  the  power  of  Congress.  The 
ment  had  no  courts,  and  no  civil  ministerial  officers; 
in  fine,  no  machinery  for  carrying  its  laws,  decrees 
lations  into  effect.  All  laws  had  to  be  enforced  by 
idunery  furnished  by  the  municipal  governments  of 


230  Matnard  v.  Newman.  [Sop.  Ct. 


Opinion  of  the  Court — Beatty,  J. 


tlio  respective  colonies.  They  were  obeyed  and  enforced  as 
decrees  of  revolutionary  tribunals  are  usually  enforced,  l)j 
the  universal  consent  of  the  revolutionary  party,  and  the 
general  belief  that  any  failure  to  implicitly  obey  such  man- 
dates would  cripple  the  eflForts  of  the  revolutionists,  and 
restore  the  former  government  to  power. 

At  the  very  outset  of  the  controversy  with  the  mother 
country,  it  was  foreseen  if  a  separation  took  place  some  fonn 
of  government  must  be  adopted  for  the  seceding  territory. 
Not  a  government  for  each  of  the  colonies,  but  a  govern- 
ment for  the  whole.  After  considerable  delay,  Congress,  in 
the  month  of  November,  1777,  finally  adopted  a  written 
Constitution  (usually  called  **  Articles  of  Confederation") 
for  the  government  of  the  new  nation  then  struggling  into 
existence.  This  was  submitted  to  the  difTereut  colonies  for 
their  ratification. 

This  was  approved  by  the  diflferent  colonial  legislatures 
from  time  to  time.  We  believe  most  of  them  had  approved 
it  by  the  summer  of  1778;  but  one  State,  Maryland,  did  not 
approve  it  until  the  year  1781. 

But  Congress  conducted  its  business  in  accordance  with 
the  general  provisions  of  that  instrument  both  before  and 
after  its  approval  by  the  separate  colonies.  That  iDstru- 
ment  shows  as  near  as  may  be  the  original  form  of  govern- 
ment adopted  by  the  people  of  this  continent  wheu  they 
threw  ofl*  their  allegiance  to  Great  Britain. 

Whilst  the  articles  of  confederation  show  that  most  of 
those  powers  which  are  the  usual  attributes  of  sovereignty 
were  vested  in  the  central  government,  in  one  particular 
the  United  States  government,    as  then  constituted,  was 
entirely  defective  as  to  its  sovereign  power.     That  govern- 
ment could  not  enforce  its  laws  against  individuals. 
[*275]       *When  Congress  passed  a  resolution  it  must  call 
on  the  State  authorities  to  enforce  it.     If  the  States 
neglected  their  duty  the  government  had  no  way  to  compel 
obedience  to  its  mandates,  unless  it  were  to  make  war  on 
the  refnwtory  State.     Private  citizens  were  not  responsibw 
and  amenable  to  the  laws  of  the  United  States.    Under  tbtf 
state  of  things  the  States  geiieY^W^  o>q^^^  (jfc  least  f^ 
tiallj)  tiie  orders  of  CoBgtesa  OixxiViiS^VXxft^^x* 
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At  the  conclasion  of  peace  tbe  States  became  negligent 
ff  refractory,  and  in  many  instances  utterly  disregarded 
he  resolntions  of  Congress.  It  was  evident  to  all  that  a 
[OTemment  of  this  kind  must  fall  to  pieces  as  soon  as  the 
lotside  pressure  of  war  and  foreign  difficulties  was  witli- 
IrawD. 

A  constitutional  convention  was  therefore  called  to  create 
I  stronger  and  better  regulated  government  for  the  new 
itate. 

Tliat  convention  adopted  a  preamble  in  these  words: 
*We,  the  people  of  the  United  States,  in  order  to  form  a 
Dore  perfect  union,  establish  justice,  insure  domestic  Iran- 
[nillity,  provide  for  the  common  defense,  promote  tbe  gen- 
fral  welfare  and  secure  the  blessings  of  liberty  to  ourselves 
•nd  oar  posterity,  do  ordain  and  establish  this  Constitution 
or  the  United  States  of  America." 

!rhe  convention  then  went  on  to  confer  on  the  United 
itates  government  all  the  principal  powers  it  had  possessed 
iiMler  the  articles  of  confederation;  such  as  making  peace 
ndwar,  sending  and  receiving  embassadors,  raising  and 
laintaining  armies  and  navies,  etc.,  and  expressly  probib- 
ting  these  powers  to  the  States.  Besides  these  general 
•owers,  courts  were  organized,  and  all  the  machinery  pro- 
ided  for  enabling  the  government  to  enforce  its  own  laws 
nthont  having  to  place  itself  in  the  humiliating  position  of 
beseeching  the  different  States  to  carry  its  orders  into  effect, 
^nder  this  Constitution  the  United  States  became  a  real 
overeignty.  The  States,  it  is  true,  are  commonly  called 
orereign  States,  but  we  are  at  a  loss  to  know  in  what  their 
overeignty  consists.  They  can  neither  make  war  nor  peace, 
«nd  nor  receive  einbassadors,  yield  up  nor  acquire  terri- 
wy,  nor  protect  their  own  citizens  from  seizure,  trial  and 
'o&demnation  by  the  general  government  for  offenses 
'gainst  its  laws.  It  appears  to  us  as  absurd  *to  [*276] 
•Ik  about  the  sovereignty  of  a  State  where  another 
[OTernment  has  the  right  (we  speak  not  of  those  acts  which 
^stronger  State  may  by  force  and  violence  exert  towards  a 
^tkst  neighbor) — the  legal  right  to  seize  any  of  its  citizens 
Miabject  them  to  trial.    It  is,  however,  useless  to  cavil 
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uboiit  terms.  Wo  liavo  only  alluded  to  the  general  jwwers 
of  the  Federal  and  State  governments,  in  order  thai  oar 
views  about  the  intent  and  effect  of  the  constitutional  pro- 
visions wo  shall  have  occasion  to  review  may  be  the  more 
readily  understood. 

Wo  have  already  seen  that  the  preamble  of  the  Constitu- 
tion recites  that  it  (tlie  Constitution)  is  ordained  and  estab- 
lished, among  other  things,  to  **  provide  for  the  common 
defense"  and  ** promote  tho  general  welfare"  of  the  people 
of  tho  United  States.  It  goes  on  to  provide  for  a  legisla- 
tive department  of  tho  government,  tho  modo  of  electing 
members  to  the  two  houses  of  Congress,  manner  of  passing 
bills,  etc.,  and  then  in  section  eight  shows  what  shall  be 
the  powers  of  Congress.  Section  8,  as  usivalhj  printed, 
reads  as  follows: 

Sec.  8.  The  Congress  shall  havo  power  to  lay  and  col- 
lect taxes,  duties,  imposts  and  excise,  to  pay  the  debts  and 
provide  for  the  common  defense  and  general  welfare  of  the 
United  States,  but  all  duties,  imposts  and  excises  shall  be 
uniform  throughout  tho  United  States; 

To  borrow  money  on  the  credit  of  tho  United  States; 

To  regulate  commerce  with  foreign  nations,  and  among 
the  several  States;  and  with  the  Indian  tribes; 

To  establish  an  uniform  rule  of  naturalization,  and  uni- 
form laws  on  tho  subject  of  bankruptcies  throughout  the 
United  States; 

To  coin  money,  regulate  the  value  thereof,  and  of  foreign 
coin,  and  fix  tho  standard  of  weights  and  measures; 

To  provide  for  the  punishment  of  counterfeiting  the  se- 
curities and  cun-ent  coin  of  tho  United  States; 

To  establish  post-oflSces  and  post-roads; 

To  i)romote  tho  progress  of  science  and  useful  arts  by 
securing  for  limited  times  to  authors  and  inventors  the 
exclusive  right  to  their  respective  writings  and  discoveries; 

To  constitute  tribunals  inferior  to  the  supreme  court; 
To  define  and  x)unish  piracies  and  felonies  com- 
[*277]  mitted  *on  the  high  seas,  and  offenses  against  the 
law  of  nations; 
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To  declare  war,  grant  letters  of  marque  and  reprisal,  and 
make  rules  concerning  captures  on  laud  and  water; 

To  raise  and  support  armies,  but  no  appropriations  of 
monej  to  that  use  shall  be  for  a  longer  term  than  two  years; 

To  provide  and  maintain  a  navy; 

To  make  rules  for  the  government  and  regulation  of  the 
landaud  naval  forces; 

To  provide  for  calling  forth  the  militia  to  execute  the  laws 
of  the  Union,  suppress  insurrections  and  repel  invasions; 

To  provide  for  organizing,  arming  and  disciplining  the 
militia,  and  for  governing  such  part  of  them  as  may  be  em- 
ployed iu  the  service  of  the  United  States,  reserving  to  the 
States  respectively  the  appointment  of  the  officers,  and  the 
ittthority  of  training  the  militia  according  to  the  discipline 
prescribed  by  Congress; 

To  eiercise  exclusive  legislation  in  all  cases  whatsoever, 
over  such  district  (not  exceeding  ten  miles  square)  as  may, 
by  cession  of  particular  States,  and  the  acceptance  of  Con- 
Bress,  become  the  seat  of  the  government  of  the  United 
States,  and  to  exercise  like  authority  over  all  places  pur- 
diased  by  the  consent  of  the  legislature  of  the  State  in  which 
^6  same  shall  be,  for  the  erection  of  forts,  magazines, 
•Tsenals,  dockyards  and  other  needful  buildings;  and 

To  make  all  laws  which  shall  be  necessary  and  proper  for 
^^iug  into  execution  the  foregoing  powers,  and  all  other 
powers  vested  by  this  Constitution  in  the  government  of  the 
Waited  States,  or  in  any  department  or  officer  thereof. 

Section  9  of  Article  I  of  the  Constitution  limits  the  powers 
of  Congress. 

Section  10  limits  the  powers  of  the  States. 

These,  perhaps,  are  all  the  clauses  of  the  Constitution 
^hich  we  will  be  called  upon  especially  to  examine  in  this 
^▼egtigation. 

Ik  is  claimed  by  respondents  that  the  clause  which  gives 
M)ngje88 power  "to coin  money,  regulate  the  value  thereof," 
^1  confers  on  that  body  the  right  to  emit  treasury  notes 
^  make  ihem  a  legal  tender. 

•We  have  long  disqnisitiona  by  counsel  on  each  ^*2i1S'\ 
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side  of  this  question  (we  speak  in  general  of  coansc 
have  prepared  briefs  ou  this  subject,  and 'which  hav< 
laid  before  us,  although  some  of  them  are  not  c 
in  this  particular  case),  as  to  the  meaning  of  the 
"coin"  and  ''monej'."  We  have  no  hesitation  in 
that  to  **coin  money"  means  to  fabricate  it  out  of  n 
substances.  To  emit  stamped  paper  is  not  to  coin 
as  the  word  is  generally  understood,  nor  as  we  think 
used  in  the  Constitution. 

On  the  other  hand,  we  think  money  means  anything 
passes  current  as  the  common  medium  of  exchang 
measure  of  value  for  other  articles,  whether  it  be  th 
of  private  or  incorporated  banks,  government  bills  of 
treasury  notes,  or  pieces  of  coined  metal.  Money  i 
thing  which,  by  law,  usage,  or  common  consent,  bec< 
general  medium  by  which  the  value  of  other  comm* 
is  measured  and  denominated. 

Paper  money  is  distinguishable  from  other  neg< 
paper,  such  as  notes,  bills  of  exchange,  etc.,  beci 
is  always  (after  once  put  in  circulation)  payable  to  1 
not  to  order;  because  it  is  made  to  represent  com 
amounts  for  the  ordinary  transaction  of  business,  is  | 
and  written  on  paper  not  easily  worn  out,  and  th< 
capable  of  being  passed  from  hand  to  hand  for  a  loo 
without  destruction.  By  general  consent  it  is  U8< 
treated  as  money,  and  not  as  negotiable  paper, 
indorses  his  name  ou  such  note  ho  does  not  thereby  I 
responsible  for  the  insolvency  of  the  bank,  but  merel; 
an  tees  the  note  is  not  a  counterfeit.  Neither  the  co 
law  nor  the  community  treat  such  paper  as  neg 
securities,  but  as  money;  something  which  is  usee 
general  representative  and  measure  of  values. 

But  whilst  we  do  not  think  that  the  power  to  **coin  i 
gives  the  power  to  print,  fabricate  or  issue  paper  r 
we  have  no  doubt  that  this  power  exists  as  an  incid 
the  general  powers  of  the  national  government,  j 
case  of  McCulloch  v.  State  of  Marylandy  the  questio 
raised  whether  the  United  States  had  the  coustiti 
right  to  charter  a  United  8Utea\>a\ik» 
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Tbe  power  of  the  government  to  charter  such  an 
institution  *was  sustained  by  the  unanimous  opinion  [*279] 
of  tbe  supreme  court,  at  that  time  presided  over  by 
Cbief  Justice  Marshall,  a  man  of  great  purity  of  character, 
tod  probably  the  ablest  jurist  ever  produced  in  the  United 
States.  He,  in  his  opinion,  sustaining  the  action  of  Con- 
gress in  this  case,  clearly  admits  that  there  is  no  express 
grant  of  power  to  Congress  to  charter  a  bank,  but  ably 
ttgnes  that  if  the  federal  legislature  is  empowered  and  re- 
quired to  **levy  and  collect  taxes,  to  borrow  money,  to 
regulate  commerce,  to  declare  and  conduct  a  war,  to  raise 
tod  support  armies  and  navies,"  and  conduct  generally  all 
the  external  and  many  of  the  internal  affairs  of  a  great 
nation,  it  must,  from  the  very  necessity  of  the  case,  have 
tte  power  of  selecting  the  means  to  carry  out  these  great 
powers. 

Tbat  Congress  having  determined  that  a  bank  was  neces- 
tory  to  the  management  of  its  fiscal  afiairs,  it  was  therefore 
constitutional  to  charter  such  an  institution  to  facilitate 
those  operations.  That  the  power  to  charter  the  bank 
WBulted  from  the  general  nature  of  the  express  powers 
granted  to  Congress. 

We  think  it  would  be  diflScult  to  show  why,  if  Congress 
Dwy  charter  a  National  bank,  to  facilitate  the  transaction  of 
its  legitimate  affairs,  it  may  not  make  treasury  notes  for  the 
*toie  purposes;  and  if  it  issues  treasury  notes,  why  it  may 
^^i  give  to  them  such  character  as  it  sees  fit.  The  same 
object  is  attained  by  the  bank  and  the  treasury  notes.  The 
gOTernment  is  enabled  to  conduct  its  financial  affairs  more 
•Qccessfully  with  these  aids  than  it  can  without  them.  We 
think,  then,  we  might  rest  this  case  on  this  proposition: 
^t  Congress  has  heretofore  exercised  a  power  precisely 
^iDular  to  the  one  under  consideration,  and  their  action  has 
"^sustained  by  the  highest  judicial  tribunal  in  thecountry, 
•^d  this  should  no  longer  be  considered  an  open  question. 
^^^  if  it  were  an  entirely  new  question,  we  would  have  no 
*>obt  on  our  minds  as  to  the  power  of  Congress.  We 
have  no  access  to  many  of  the  books  we  would  like  to  ex- 
••^  in  connection  with  this  subject;  but  we  propoae,  \\i\ii 
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such  aids  as  we  have  before  us,  to  look  into  tbo  views  of  tbe 
framers  of  the  Coustitutiou  in  regard  to  the  general  powers 
of  Congress. 

When  that  clause  of  Section  8  of  Article  I  of  the  Coustita- 
tion,  which  authorizes  Congress  to  boiTOw  money, 
[*280]  etc.,   was  *under  consideration,  it  first  read,  "to 
bon*ow  money  and  emit  bills  on  the  credit,"  etc. 

Upon  a  motion  to  strike  out  **  emit  bills,"  the  following 
debate  occurred: 

**Mr.  Gouverneur  Morris  moved  to  strike  out  'and emit 
bills'  on  the  credit  of  the  United  Stivtes. 

"'If  the  United  States  had  credit,  such  bills  would  be 
unnecessary;  if  they  had  not,  unjust  and  useless.' 

"  Mr.  Butler  seconds  the  motion. 

"Mr.  Madison.  Will  it  not  be  sufficient  to  prohibit  tbe 
making  them  a  tender?  This  will  remove  the  temptation 
to  emit  them  with  unjust  views;  and  promissory  notes  in 
that  shape  may  in  some  emergencies  be  best. 

"Mr.  Gouverneur  Morris.  Striking  out  the  words  wiH 
leave  room  still  for  notes  of  a  responsible  minister,  wliich 
will  do  all  the  good  without  the  mischief.  The  monejed 
interest  will  oppose  the  plan  of  government,  if  paper  emis- 
sions bo  not  prohibited. 

"  Mr.  Gorham  was  for  striking  out  without  inserting  anj 
prohibition.  If  the  words  stand,  they  may  suggest  and  lead 
to  the  measure. 

"Mr.  Mason  had  doubts  on  the  subject.  Congress,  lie 
thought,  would  not  have  the  power  unless  it  were  expressed. 
Though  he  had  a  mortal  hatred  to  paper  money,  yet  as  lie 
could  not  foresee  all  emergencies,  he  was  unwilling  to  tie 
the  hands  of  the  legislature.  Ho  observed  that  the  late 
war  could  not  have  been  cai-ried  on  had  such  a  prohibition 
existed. 

"Mr.  Gorham.  The  power,  as  far  as  it  will  be  necessary 
or  safe,  is  involved  in  that  of  borrowing. 

'*  Mr.  Mercer  was  a  friend  to  paper  money,  though  in  tbe 

present  state  and  temper  of  America  he  should  neither  pro* 

pose  nor  approve  of  such  a  measure.    He  was  consequently 

opposed  to  a  proliibliiou  oi  \\>  olU^^^^tUer,    It  will  stamp 


\ 
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nspicion  on  the  government  to  deny  a  discretion  on  this 
oiut.  It  was  impolitic  also  to  excite  the  opposition  of  all 
iose  who  were  friends  to  paper  money.  The  peo- 
le  of  property  would  *be  sure  to  be  on  the  side  of  [*281] 
ae  plan,  and  it  was  impolitic  to  purchase  their 
urther  attachment  with  the  loss  of  the  opposite  class  of 
itizens. 

"Mr.  Ellsworth  thought  this  a  favorable  moment  to  shut 
nd  bar  the  door  against  paper  money.  The  mischief  of 
he  various  experiments  which  had  been  made  were  now 
resh  in  the  public  mind,  and  had  excited  the  disgust  of  all 
he  respectable  part  of  America.  By  withholding  the  power 
rom  the  new  government,  more  friends  of  influence  would 
i>e  gaiued  to  it  than  by  almost  anything  else.  Paper  money 
am  ill  no  case  be  necessary.  Give  the  government  credit, 
Mid  other  resources  will  oflFer.  The  power  may  do  harm, 
aerer  good. 

"Mr.  Bandolph,  notwithstanding  his  antipathy  to  paper 
money,  could  not  agree  to  strike  out  the  words,  as  he  could 
not  foresee  all  the  occasions  that  might  arise. 

"Mr.  Wilson.  It  will  have  a  most  salutary  influence  on 
the  credit  of  the  United  States  to  remove  the  possibility  of 
paper  money.  This  expedient  can  never  succeed  while  its 
mischiefs  are  remembered,  and  as  long  as  it  can  be  re- 
sorted to  it  will  be  a  bar  to  other  resources. 

"Mr.  Butler  remarked  that  paper  was  a  legal  tender  in 
^  conntry  in  Europe.  He  was  urgent  for  disarming  the 
government  of  such  a  power. 

"Mr.  Mason  was  still  adverse  to  tying  the  hands  of  the 
J^slature  altogether.  If  there  was  no  example  in  Europe, 
'^sjust  remarked,  it  might  be  observed  on  the  other  side  that 
ftere  was  none  in  which  the  government  was  restrained  on 
ftisliead. 

"Mr,  Bead  thought  the  words,  if  not  struck  out,  would 
^  as  alarming  as  the  mark  of  the  beast  in  Revelations. 

**Mr.  Langdon  had  rather  reject  the  whole  plan  than 
^•unthe  three  words,  *and  emit  bills.' 

**0n  the  motion  for  striking  out:  New  Hampshire  Massa- 
^"'JWtta,  Counecticuty  Pennsylvania,  Delaware,  Virginia, 
^^Cnrolhia^  South  Carolina,  Georgia.    Ayes,  9, 
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"New  Jersey,  Maryland.     Noes,  2. 

"The  clause  for  borrowing  money  was  agreed 
con.     Adjourned.'* 

To  this  report  the  editor  adds  the  followii 
[*282]  *  *  *  This  vote  in  the  affirmative  by  Virginia  \« 
sioned  by  the  acquiescence  of  Mr.  Madis< 
became  satisfied  that  striking  out  the  words  would 
able  the  government  from  the  use  of  public  notes,  s 
they  could  be  safe  and  proper,  and  would  only  cu 
pretext  for  a  paper  currency,  and  particularly  for 
the  bills  a  tender  either  for  public  or  private  debts. 

This  debate  shows  that  whilst  a  decided  majority 
convention  were  in  favor  of  striking  out  the  word 
bills,"  they  were  induced  to  favor  the  motion  by 
motives.  Some  wished  to  deprive  Congress  of  all  j 
issue  paper  money.  Others  did  not  wish  to  depri 
gress  of  the  power  to  issue  bills  of  credit  or  paper 
but  only  to  strike  out  those  words,  lest  their  r 
should  be  construed  into  an  invitation  to  Congres 
troduce  a  system  of  paper  bills  of  credit  as  a  cir< 
medium,  which  nearly  all  thought  would  not  be 
bio  in  the  then  situation  of  the  country.  But  wl 
clause  was  stricken  out  there  were  unmistakable 
tions  by  several  members  that  still  tho  governmei 
have  tho  riglU  under  certain  exigencies  to  issue  sue 

The  ninth  section  contains  the  limitations  upon  tli 
of  Congress.  In  that  section  there  is  no  limitation  oi 
tion  prohibiting  the  issuance  of  bills  of  credit  or  ol 
thema  legal  tender.  As  this  question  was  brought  tot 
tion  of  the  convention  in  the  discussion  of  the  eighth 
and  as  it  was  distinctly  claimed  that  Congress  woi 
power  to  issue  bills  of  credit  under  its  general  pow< 
out  any  special  grant,  it  appears  to  us  that  the  re 
would  have  been  imposed  in  the  ninth  section,  if 
vention  had  not  been  satisfied  that  it  was  impro 
unwise  to  do  so. 

We  will  probably  be  answered  that  the  theory  c 
tho  Constitution  was  framed  was,  that  the  Congress 
possess  no  power  but  what  was  specially  granted  t< 
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lid  be  idle  to  say  Congress  should  iwi  Lave  such  a 
.  Sucli  a  clause  would  be  marring  the  symmetry  of 
struraent  and  inserting  useless  and  nugatory  words, 
be  ninth  section  was  intended  to  limit  the  exercise  of 
s  expressly  granted  in  the  eighth  section,  but 
prohibit  the  exercise  of  *powers  nevei'  granted.  [*283] 
.rgument  is  plausible,  but  certainly  not  sound 
application.  The  ninth  section  not  only  limits  powers 
dy  granted  in  section  eight,  but  also  limits  the  action 
igress  on  subjects  to  which  no  allusion  is  made  in 
II  eight.  One  of  the  prohibitions  is  in  these  words: 
privilege  of  the  writ  of  Itaheas  corpus  shall  not  be  sus- 
d  unless  when  in  case  of  rebellion  or  invasion  the  public 

may  require  it." 

V,  there  is  certainly  nothing  in  section  eight  which 
3sly  gives  to  Congress  the  right  to  suspend  the  writ 
iea«  corpus.  If  section  nine  was  only  intended  to 
and  explain  the  express  powers  granted  in   section 

why  was  this  clause  introduced  ?  The  only  possible 
3  explain  the  presence  of  this  clause  is  to  suppose 
be  convention  understood  and  knew  that  the  govern- 
mnst,  to  sustain  itself  and  perpetuate  its  existence, 
le  many  powers  that  were  not  expressly  granted.  That 
st  assume  and  exercise  them  as  auxiliary  to  and  result- 
om  those  great  powers  which  were  expressly  granted, 
supposed,  probably,  that  in  times  of  difficulty  the 
Qment  would  be  compelled  occasionally  to  suspend 
rit  of  habeas  coipus,  as  the  British  government  under 
iircumstances  had  done.  Whilst  they  were  not  will- 
•  deprive  the  government  of  that  power,  they  were  dis- 

to  restrict  it  as  far  as  compatible  with  the  public 
'.  So,  too,  with  regard  to  bills  of  credit;  whilst  the 
ntion  was  unwilling  to  invite  Congress  to  introduce  a 

currency,  by  inserting  such  powers  among  the  ex- 
grants,  they  were  equally  itnivillhtg  to  deprive  them 
it  power  if  the  exigencies  of  the  nation  required  its 
ise. 

len  we  look  to  the  tenth  section,  which  contains  the 
ttions  on  State  authority,  we  find  the  States  are  pro- 
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lubited  from  cmittiug  bills  of  credit,  or  making  anytliing 
but  gold  and  silver  a  legal  tender.  So  the  subject  \ra» 
agaiu  and  agaiu  called  to  the  attention  of  the  coDveution. 
Their  deliberate  intention  seems  to  have  been  to  prohibik 
these  powers  to  the  States  and  not  to  prohibit  them  to  the 
general  government.  But  whilst  the  convention,  of  set 
purpose  (and  not,  as  it  appears  to  us,  either  from  au  over- 
sight or  the  desire  to  ])reserve  the  symmetry  and 
[*284]  consistency  of  the  instrument),  refused  *to  proliibit 
these  powers  to  the  government,  it  also  refused  to 
make  an  express  grant  thereof.  Not  only  was  there  no 
prohibition  against  the  exercise  of  such  authority  contained 
in  the  ninth  section,  but  no  one  ever  proposed,  so  far  asw< 
can  see  with  the  liglits  before  us,  to  insert  such  a  clause.  It 
seems  to  have  been  left  with  the  tacit  understanding  that 
such  a  power  might  be  claimed  at  some  future  day,  aw 
that  it  should  be  left  to  others  to  decide  whether,  undei 
the  genei'al  powers  conferred  on  Congress,  this  power  t< 
issue  notes  and  make  them  a  circulating  medium  could  b 
exercised. 

Similar  powers  have  been  exercised  by  the  general  gov 
ernnient  from  its  first  institution,  and  they  have  been  sane 
tioned  by  all  departments  of  the  government,  legislative 
executive  and  judicial.  Two  United  States  banks  havi 
been  chartered,  and  treasury  notes  or  bills  of  credit  havi 
been  issued  several  times  heretofore.  Congress  has  re 
peatedly  passed  acts  declaring  sometimes  one  kind  o 
money  and  sometimes  another  shall  be  a  legal  tender;  some 
times  silver,  at  others  gold;  sometimes  foreign,  and  some 
times  domestic  coin.  The  constitutionality  of  these  act 
has  never  been  seriously  questioned.  At  least  it  has  beei 
the  uniform  practice  of  government  for  more  than  three 
quarters  of  a  century  to  make,  alter  and  modify  the  law  u 
regard  to  what  shall  be  a  legal  tender,  and  those  laws  liav 
uniformly  been  submitted  to  and  acknowledged  as  the  la^ 
of  the  land.  If  Congress  can  make  gold  or  silver  a  lega 
tender,  it  certainly  can  make  copper,  lead  or  iron  a  legs 
tender.  If  it  may  make  copper  a  legal  tender,  why  no 
stamped  paper,  or  any  other  article? 
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e  Constitation  prubibits  tbo  States  making  anything 
jold  or  silver  a  legal  tender.  But  tbero  is  no  sucb 
ition  on  the  powers  of  Congress.  Tbere  certainly  is 
>wer  conferred  on  Congress  in  express  terms  to  make 
ling  a  legal  tender.  The  power  to  make  laws  on  tbis 
ct  must  be  exercised  as  one  of  tbo  subordinate  powers 
ig  from  the  general  nature  of  tbe  more  extensive  and 
riant  powers  granted.  Tbe  uniform  practice  of  gov- 
ent  in  regard  to  such  powers,  and  tbe  acquiescence  of 
eople  for  seventy-five  or  eighty  years,  is  certainly  suffi- 
to  establish  tbis  as  a  constitutional  power, 
here  is  one  clause  of  the  Constitution  to  which  [*285] 
ence  is  seldom  made  in  investigating  the  power 
ongress,  and  one  which,  in  our  opinian,  has  never  re- 
sd  that  attention  or  consideration  to  which  it  is  entitled, 
soally  printed,  that  clause  reads: 

Skc.  8.  The  Congress  shall  have  power  to  lay  and  col- 
taxes,  duties,  imposts  and  excises,  to  pay  the  debts  and 
ide  for  the  common  defense  and  general  welfare  of  tbo 
ted  States;  but  all  duties,  imposts  and  excises  shall  be 
orm  throughout  the  United  States." 
at  Mr.  Justice  Story,  in  speaking  of  the  phrase  ' '  to  pay 
debts,  and  provide  for  the  common  defense  and  general 
Eare  of  the  United  States,"  uses  this  language:  ''An 
mpt  has  been  sometimes  made  to  treat  this  clause  as 
inct  and  independent,  and  yet  as  having  no  real  signifi- 
cy  per  ae,  but  (if  it  may  be  so  said)  as  a  mere  prelude 
the  succeeding  enumerated  powers.  It  is  not  improb- 
9  tbat  ibis  mode  of  explanation  has  been  suggested  by 
iaci  thai  in  the  revised  draft  of  the  Constitution  in  the 
veniion,  the  clause  was  separated  from  the  preceding 
ctly  in  the  same  manner  as  eveiy  succeeding  clause  was, 
Qely,  by  a  semicolon  and  a  break  in  the  paragraph;  and 
t  it  now  stands  in  some  copies,  and,  it  is  said,  that  it 
1Kb  in  ihe  official  copy,  with  a  semicolon  interposed." 
ory  Const.,  Sec.  912,  vol.  1.) 

i^ccordiog  to  Mr.  Story,  the  sentence  should  be  printed 
at:  "The  Congress  shall  have  power  to  lay  and  collect 
tts»  duties,  imposts  and  excises;  to  pay  the  debts  and 
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provide  for  the  common  defense  and  general  welfare  of  tlii 
Uniied  States;  but  all  duties,  imposts  and  excises  shall  blf- 
uniform  throughout  the  United  States;"  or  thus: 

**Tho  Congress  shall  have  power  to  lay  and  collect  taxai^ 
duties,  imposts  nnd  excises; 

**  To  pay  the  debts,  and  provide  for  the  common  defe&N 
and  general  welfare  of  the  United  States; 

''But  all  duties,  imposts  and  excises  shall  be  unitom 
throughout  the  United  States." 

Either  of  these  sentences  are  very  diflferent  from  the  one 
we  find  in  the  present  printed  copies  of  the  ConstitntioD. 
If  the  phrase  **to  pay  the  debts,  and  provide  for 
[*28G]  the  common  defense,"  *etc.,  was  separated  into  a 
distinct  paragraph,  no  one  (unless  it  was  a  blind  anl 
insane  partisan  politician)  could  read  it  without  understand- 
ing that  it  was  a  distinct  power  granted  to  Congress  to  pro- 
vide for  the  common  defense,  etc.,  and  not  a  mere  qnalii- 
catiou  of  the  power  to  levy  and  collect  taxes.     If  the  wori 
''excises"  is  followed  by  a  semicolon  instead  of  a  commi» 
it  appears  to  us  the  most  natural  and  obvious  understand- : 
ing  of  the  sentence  would  be,  that  it  was  uu  independent 
grant  of  power,  and  not  a  qualification  of  the  power  to  tax. 
If  wo  take  it  as  it  is  now  usually  printed — the  word  "excises 
being  followed  only  by  a  comma — then  the  sentence  bfr 
conios  a  most  obscure  and  puzzling  one.     It  is  capable « 
either  interpretation.     It  might,  without  any  violence  to  tta 
language  as  printed,  mean  either  that  Congress  should  pofr 
sess  the  power  generally  "  to  pay  the  debts  and  provide  for 
the  general  welfare,''  etc.,  or  it  might  mean  Congress  shall 
have  the  power  "to  levy  and  collect  taxes,  etc.,  tcheitwitk 
to  pay  the  debts  and  provide  for  the  common  defense," ela. 
But  even  as  the  Constitution  is  now  printed,  we  think  iiM 
former  interpi^etation  the  more  rational  one.     The  preaB- 
ble  recites  that  the  Constitution  is  ordained  and  establisliedf 
among  other  things,   '*to  provide  for  the  common  defon* 
auvl  promote  the  general  welfivre.''    If  such  were  the  objeda 
of  t'laiuiiig  the  Constitution,  what  more  natural  than  togittt 
to  i\>ngress  the  power  to  carry  out  those  objects?    But  itil 
MTgucvl  if  these  geuenvl  powers  wore  granled  to  Congress,  il 
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ied  everjtliing  necessary  for  the  maintenance  of    a 
al  government,  and  that  the  other  special  grants  of 
r  in  the  subsequent  portions  of  section  8  were  entirely 
sessary.    To  this  argument  we  answer :  Congress  might 
r  tliis  general  grant  of  power  pass  any  laws  that  were 
wry  or  proper  for  the  common  defense  or  general  wel- 
But  the  question  would  constantly  recur  upon  each 
>sed  law.  Is  this  necessary  or  proper  for  the  common 
ise  or  general  welfare?    May  it  not  be  better  to  leave 
;o  the  local  legislation  of  the  different  States? 
K>n  those  points  where  the  convention  thought  it  best 
the  laws  should  be  uniform    throughout  the  United 
«,  express  power  was  granted  to  Congress  so  as  to  for- 
stop  the  question  of  the  constitutionality  of 
laws  being  raised.     *Upon  other  points  it  was  [*287] 
to  time  and  experience  to  determine  whether 
power  was  necessary  or  proper  to  be  exercised  to  carry 
effect  the  great  objects  of  the  Constitution.    This  seems 
ave  been  the  view  taken  of  the  Constitution  by  many 
ibers  of  the  convention,  including  James  Madison,  that 
i  advocate  of  State  rights  and   strict  construction — a 
r  entertained  by  him  whilst  he  was  framing  the  Consti- 
>n,  as  will  appear  from  the  extract  from  Elliot's  debates 
Q  the  discussion  in  relation  to  striking  out  the  words 
nit  bills."    Any  views  he  may  have  expressed  afterwards 
n  engaged  in  a  heated  political  controversy  would  be 
tied  to  very  little  weight. 

he  Constitution,  as  interpreted  by  those  in  power,  has 
illy  conferred  on  Congress  and  the  Executive  all  the 
ers  necessary  to  conduct  the  affairs  of  a  great  nation;  to 
iect  that  nation  from  foreign  aggression  and  domestic 
inection.  As  interpreted  by  one  of  the  gi-eat  political 
ies  of  the  country,  tvlieii  out  of  power,  it  has  merely  been 
I  as  a  compact  among  a  multitude  of  sovereign  and  iude- 
dent  nations,  with  this  singular  feature  in  the  compact, 
i  each  nation  included  within  the  league  should  have  the 
>i  to  interpret  the  compact  for  itself,  and  to  violate  it  at 
sure,  in  any  or  all  particulars;  and  to  be  wholly  irre- 
isible  to  the-other  members  of  the  league  for  such  viola- 
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tion;  not  even  to  be  liable  to  the  penalty  of  war  for 
violation  of  its  duties. 

We  cannot  suppose  that  the  wise  and  great  men  i! 
framed  the   Constitution  ever  intended  to  do  anythisg 
absurd  as  to  make  a  contract  without  providing  the  m 
to  enforce  it.     But  the  same  men  who,  when  out  of  powtf 
and  hopeless  of  obtaining  it,  have  intei*preted  the  Constite' 
tion  so  as  to  make  of  it  nothing  but  an  absurd  nonentiifij 
have,  when  in  power,  exercised  under  it  all  the  powers  et«r 
claimed  for  the  United  States  by  the  most  ardent  supporten 
of  a  strong  national  government. 

Giving,  then,  what  we  believe  to  be  a  fair  and  just  inlw» 
pretation  to  the  Constitution,  we  think  that  clause  vihiA 
empowers  Congress  to  pass  all  laws  "which  shall  benecei^ 
sary  and  proper  for  carrying  into  execution  the  foregoio| 

powers"  should  have  a  most  liberal  construction. 
[*288]  *That  Congress,  under  this  general  power,  lol 
indeed  from  the  very  nature  of  the  general  powol 
granted,  has  the  right  to  pass  all  laws  that  may  be  necessaiji 
proper,  convenient  or  useful  in  carrying  out  the  special poirea 
granted.  That  such  has  been  the  interpretation  genenOj 
put  upon  the  Constitution  by  all  branches  of  the  go^ 
ernment  (legislative,  judicial,  and  executive),  from  th 
first  hour  of  its  institution  down  to  the  present  time,fl 
undoubtedly  true. 

Usage  and  general  consent  are  allowed  great  weight  ii 
interpreting  all  laws.  Courts  are  always  reluctant  to  otb 
turn  a  long-established  rule,  and  will  not  do  so  unless  4 
necessity  is  apparent.  The  reasons  for  applying  the  nil 
sidve  ikclsis  to  questions  of  constitutional  power  are  muc 
stronger  than  in  other  cases.  The  legislative  departmentc 
our  government  having  exercised  certain  powers  for  a  Ion 
series  of  years,  commencing  with  the  very  first  establid 
ment  of  the  government,  and  those  powers  during  all  tb 
time  having  been  sanctioned  by  the  co-ordinate  brancbe8( 
the  government,  it  would  be  little  short  of  revolationtc 
courts,  at  this  late  day,  to  decide  such  powers  were  U8Qipo< 
This  court  is  not  disposed  to  inaugurate  any  such  system  < 
revoJutiouary  decisions. 
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.,  tben,  that  Congress  bad  the  power  to  pass  the 
discussion,  not  because  such  power  is  specially 
id  not  because  it  pertains  especially  to  -any  one  of 
I  granted,  but  because  it  is  a  law  '' necessary  and 

be  passed  in  carrying  out  the  general  system  of 
it  with  which  Congress  is  intrusted, 
eeu  a  matter  of  reproach  to  those  who  claim  that 
J  government  may  exercise  such  powers  as  are 

discussion,  that  they  do  not  agree  among  them- 
0  the  source  of  power  in  that  government.     It  is 
is  such  disagreement,  and  that  is  one  indication 
[vocates  of  this  power  may  be  wrong, 
the  advocates  of  State  rights  any  more  consistent 
^uments?    One  counsel,  whose  brief  is  before  us, 
idmit(and  really  we  cannot  see  how  such  an  ad- 
n  be  avoided)  that  the  United  States  might  coin 
:  or  lead,  and  call  that  money.     That  if  the  gen- 
nment  can  make  anything  a  legal  tender 
'^doubtful),  it  might  make  tin,    lead  or  [*289] 
)gal  tender,  but  thinks  the  odium  attached 
course  would  prevent  the  government  from  doing 
his  counsel  thinks  it  clear  that  Congress  has  no 
mit  bills  of  credit. 

counsel,  equally  learned  and  earnest  in  his  argu- 
lits  Congress  may  issue  bills  of  credit,  but  scouts 
lat  Congress  may  make  anything  but  gold  or  silver 
IS  metals,  as  he  terms  them)  a  legal  tender.  He 
to  question  that  Congress  may  make  the  precious 
\  suppose  he  means  gold  and  silver,  although 
ler  metals  are  more  valuable  than  silver)  a  legal 
Tet  there  is  no  express  power  given  to  Congress 
hese  metals,  or  either  of  them,  a  legal  tender. 

0  prohibition  against  Congress  making  anything 

1  tender. 

/ongress  has  or  has  not  the  power  to  declare  what 
i  legal  tender.  If  Congress  has  the  power,  it 
yes  it  from  the  clause  which  confers  the  power 
Bey  and  regulate  its  value,  or  else  it  is  one  of  the 
K>wer8  naturally  arising  from  the  grant  of  other 
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powers.  If  derived  from  the  power  to  coin,  etc.,  then  il 
may  well  be  contended  Congress  could  only  make  cotiieli 
money  a  legal  tender;  but  even  then  they  might  makecoppei^ 
which  is  certainly  a  coined  money,  the  only  legal  tetuJetf  Hi 
the  exclusion  of  both  gold  and  silver.  If,  on  the  other 
hand,  it  is  a  resulting  power  derived  from  the  geDonl 
powers  of  the  government.  Congress  might  make  wbeili 
tobacco,  or  any  other  commodity,  a  legal  tender. 

Finally,  the  learned  counsel,  as  a  climax  to  his  argnmeBl 
against  the  power  of  Congress  to  make  anything  bnt  wM 
he  terms  precious  metals  a  legal  tender,  uses  this  laugoage: 

**  Again,    if  Congress  can,   by  impressing  the   Fed««l 
stamp  on  paper,  give  it  a  valid  character  as  a  circolatiog 
medium,  why  may  it  not,  by  the  same  means,  give  to  a  pied 
of  lead,  iron,  tin,  or  to  any  other  base  metal  of  equal  weightts 
some  gold  coin,  the  legal  character  of  money,  andcompelmtt 
to  receive  it  at  its  nominal  value,  however  much  thatmi^ 
bo  in  excess  of  its  real  worth?     Or,  to  apply  a  certain  tesfi 
a  sort  of  * expey-^imeidfnn  a'ucis,*  why  may  not  Congress,  fot ^ 
lowing  the  example  of  certain  tyrants  of  the  middle  agaii  ^H 
debase  the  current  coin,  so  that  a  coin  having  onlf  ^^ 
[*290]  one-half  of  the  proper  ^quantity  of  gold  and  silvtf 
would  be  made  to  pass  for  double  its  value?" 

Wo  think  we  have  already  shown  that  Congress  may  mab 
money  of  any  kind  of  metal,  even  of  those  base  metals  of 
which  the  gentleman  speaks  so  contemptuously. 

But  can  Congress  debase  (he  currency?  We  had  supposed 
on  this  subject  there  could  be  no  possible  room  for  doabU 
Congress  has  power  to  coin  money  and  regulate  the  valnft 
thereof. 

If  it  can  regulate  the  value  of  money,  it  may  increase  o* 
diminish  the  weight  of  the  metal  to  be  used  in  fabricating 
any  coin  of  a  given  value  or  denomination. 

The  Congress  of  the  United  States,  in  1834,  did  debase 
the  gold  coin  of  the  country,  to  the  extent  of  about  sixp^t 
cent.,  or  a  little  more.  By  the  law  of  1792  the  eagle coD' 
tained  two  hundred  and  forty-seven  and  one-half  grains  oi 
pure  gold,  or  two  hundred  and  seventy  of  standard  golds 
the  alloy  being  one-twelftU  or  eight  and  one-third  per  cefti- 
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the  Tvhole.  In  1834  the  weight  of  the  eagle  was  reduced 
m  two  hundred  and  seventy  grains  to  two  hundred  and 
7-eight  grains.  At  the  same  time  the  alloy  was  increased 
m  eight  and  one-third  per  cent,  to  ten  per  cent,  of  the 
ole,  so  that  after  1834  the  eagle  contained  only  two  hun- 
id  and  thirty-two  and  one-fifth  grains  of  pure  gold,  or  six 
r  cent,  and  a  fraction  less  than  the  old  eagles.     Yet  until 

saw  the  brief  in  this  case  we  certainly  were  not  aware 
it  any  one  ever  questioned  the  power  of  Congress  to  make 
'a  debasement.  The  policy  of  the  act  of  1834  was  fiercely 
sailed  at  the  time;  but  if  the  constitutionality  of  the  act 
M  questioned,  and  it  came  within  our  observarion  at  the 
no  the  act  was  passed,  we  have  utterly  forgotten  it. 
If,  then,  the  arguments  in  favor  of  the  constitutionality 

the  act  are  often  contradictory  and  unsatisfactory,  those 
)po8ed  to  it  are  equally  so. 

We  are  gravely  invoked  to  hold  this  law  unconstitutional 
)caase  of  its  being  unjust,  oppressive  and  impolitic.  We 
re  told  that  the  issuance  of  paper  promises  to  pay  which 
re  not  redeemed  according  to  the  promise  on  the  face  of 
M  paper  is  but  a  fraud  and  a  swindle;  that  it  is  a 
iost  *outrageous  fraud  to  compel  creditors  to  take  [*291] 
ich  paper  in  payment  of  their  debts;  that  such  a 
ishonest  and  unfair  law  cannot  inure  to  the  benefit  of  the 
ovemment;  that  the  issuance  of  such  money  does  not  add 
)  the  resources  of  the  government,  or  aid  it  in  any  manner 
1  eonducting  its  military  or  financial  operations;  that  it 
hoold  never  be  presumed  that  powers  were  granted  to  the 
joremment  which  could  in  no  case  result  in  benefit  or  ad- 
jutage to  the  nation  at  large,  but  could  only  be  used  as  a 
tteans  to  enable  one  portion  of  the  community  to  commit 
A6  most  glaring  frauds  on  another  class. 

Doubtless  courts  always  endeavor  to  so  interpret  all 
*»8— whether  those  contained  in  the  Constitution  of  the 
S^&eral  government  and  several  States,  or  those  enacted  by 
^  national  and  state  legislatures — as  to  avoid  glaring 
nJQstice;  and  no  principle  could  be  more  just.  For  in  the 
'teipretation  of  laws  and  of  contracts  one  principle  should 
dways  guide  the  courts  in  preference  to  all  others,  that  is, 
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to  carry  out  the  iuteutiou  of  the  contracting  parties  or  at 
the  law-makers,  whether  constitutional  conventions  or  leg* 
islative  bodies. 

It  should  never  be  iufeiTed  that  any  law-making  pomr 
intended  to  perpetrate  an  act  of  injustice  unless  the  Itt- 
guago  of  the  law  is  such  that  it  is  impossible  to  so  interpiet 
it  as  to  avoid  injustice.  If,  then,  we  were  thoroughly  con- 
vinced that  the  power  claimed  for  Congress  could,  vhea 
exercised,  only  result  in  unmitigated  evils,  injustice  and 
oppression,  without  any  possible  countervailing  advantages, 
and  that  these  propositions  are  too  clear  for  doubt  or  aigo- 
meut,  as  counsel  seem  to  assume,  then,  indeed,  would  we 
hesitate  to  sustain  the  power. 

We  might  content  ourselves  here  by  saying  that  we  differ 
totally  from  counsel  in  regard  to  the  wisdom,  justice,  and 
policy  of  the  law  under  discussion.  That  there  being  a 
variety  of  opinions  as  to  the  justice  and  propriety  of  the 
law,  all  argument  on  this  point  should  end  here;  but  since 
so  much  has  been  assumed  in  this  argument  in  regard  to 
the  absurdity  and  injustice  of  the  law  under  discussion,  it 
may  ;iot  bo  improper  for  us  to  make  some  su^estions  as  to 
the   wisdom,    beneficence  and  absolute  necessity  of  the 

act. 
[*292]  *Wo  think  it  would  require  a  man  to  be  very  ig" 
norant,  or  possessed  of  a  great  deal  of  hardihood, 
to  say  the  colonies  could  have  successfully  conducted  the 
revolutionary  war  without  the  use  of  continental  paper 
money.  Even  in  our  present  struggle,  with  all  the  immouflO 
wealth  and  resources  of  the  countrv,  we  think  it  would  bs 
diflScult  for  any  one  to  show  how  the  government  could  hara 
procured  the  means  to  conduct  the  present  civil  war  toft 
successful  termination  without  a  resort  to  some  system  <» 
government  paper  money. 

That  it  was  wise  i)olicy,  and  in  accordance  with  the  dic- 
tates of  justice  and  humanity,  to  make  it  a  legal  tender,  we 
have  never  doubted.  The  making  it  a  legal  tender  gave 
this  currency  an  additional  value,  and  to  some  extent  checked 
its  depreciation.  Besides  this,  the  banks  had  suspended 
and  locked  up  their  gold  in  their  vaults;  the  great  balk  d 
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he  coin  of  the  country  was  thereby  withdrawn  from  circu- 
ition.  A  panic  was  created,  and  a  great  portion  of  that 
lot  in  the  banks  was  hid  away  and  hoarded  by  individuals, 
lie  gOYemment,  in  order  to  conduct  the  war  in  which  it 
ras  engaged,  was  bound  to  have  large  sums  of  money.  A 
lortion  of  that  money  must  be  in  gold.  If  the  government 
lorrowed  from  the  banks  they  must  expand  their  circula- 
bn. 

Sach  a  course  by  suspended  banks  would  have  destroyed 
Kmfidence  in  their  solvency,  and  the  bills  would  soon  have 
idcome  worthless.  The  demand  for  gold  would  have  been 
Increased;  its  value  would  have  become  greatly  enhanced 
IB  compared  with  all  other  species  of  property.  The  whole 
lebtor  class  of  the  commuuity  would  have  become  insol- 
renl^  the  business  of  the  country  would  have  been  paralyzed, 
general  distress  and  misery  would  have  been  brought  on 
Ihe  country,  and  the  people  in  despair  would  have  given  up 
the  contest  in  which  they  were  engaged.  By  adopting  the 
gOTeniment  currency  a  circulating  medium  was  furnished, 
which,  although  greatly  depreciated,  was  much  better  than 
hank  uotes  would  have  been  had  the  banks  so  extended 
their  circulation  as  to  loan  to  the  government  all  the  money 
it  Deeded.  By  making  the  treasury  notes  a  legal  tender, 
the  demand  for  gold  was  diminished^  an*d  the  debtor  classes 
were  saved  from  utter  ruin.  That  such  a  policy  was 
ftwise  one  is  evidenced  by  *the  universal  prosperity  [*293] 
of  the  Eastern  States.  Under  such  a  system  com- 
Bkeice,  manufactures  and  agricultural  pursuits  have  all  been 
Btimolated. 

Although  more  than  a  million  of  men,  and  they  the  most 
•ctive,  healthy,  and  able-bodied  of  the  people,  have  been 
^thdrawn  from  the  ordiuaiy  pursuits  of  life  to  prosecute 
the  civil  war  in  which  the  government  is  involved — although 
tvo  hundred  millions  of  debt  due  from  the  Southern  States 
to  the  Northern  States  was  confiscated  less  thau  four  years 
f^;  notwithstanding  the  immense  burdens  of  taxation 
^pofied  on  the  loyal  people  of  the  North  by  this  war,  still 
^  people,  encouraged  and  stimulated  by  a  reliable  and 
^^Koidfliit  circalatiDg  medium  and  the  liberal  policy  of  the 


250  Ex  Parte  Cbandall.  [Sup-Ct 


Points  decided. 


government,  have,  by  their  unwonted  energy  and  indnstryi 
swelled  the   agricultural  products  of  the  country  to  ift 
amount  far  exceeding  anything  we  produced  before  thenar- 

Manufactures  of  every  kind,  except  cotton  fabrics,  havo 
been  greatly  extended.  Commerce  never  was  more  flourisli^ 
ing.  The  general  wealth  of  the  country  has  been  immenaely 
increased. 

Search  the  history  of  the  world  from  the  earliest  dawn  o» 
civilization  to  the  present  day,  and  it  will  be  impossible  \<^ 
point  to  a  time  or  place  where  twenty  millions  of  people 
were  so  universally  prosperous  as  the  people  of  the  EasterXB- 
States  have  been  within  the  last  two  years.     Every  speciaf^ 
of  labor  and  industry  has  been  rewarded.    Employment 
been  found  for  all  who  were  able  and  willmg  to  engage  i 
any  useful  occupation.    Never,  in  any  other  age  or  country* 
have  the  people  generally  been  able  so  readily  to  procnr^ 
all  the  necessaries  and  many  of  the  luxuries  of  life. 

However  absurd  theorists  may  prove  the  government  sj&^ 
tem  of  finance  to  be,  however  objectionable  it  maybe 
that  class  of  political  economists  who  predicted  that 
would  grow  in  the  streets  of  all  northern  cities,  and  tb^ 
whole  northern  people  would  sink  into  poverty,  distress  ao"^ 
want,  if  they  attempted  to  suppress  the  rebellion,  we  cannot 
think  a  system  utterly  foolish,  immoral  and  unjust  whiol 
has  produced  such  results  as  we  have  witnessed  in  the  le^S* 
two  years. 

The  order  of  the  court  below  is  affirmed. 


Ex  Parte  CRANDALL. 

[1  Nevada,  294.] 

^  Catitation  Tax  not  Unconstitutional.-  The  revenue  law  of  the  State  in** 
posing  a  capitation  tax  of  one  dollar  ou  aU  passengers  carried  out  of  tJi* 
State  by  stage  companies,  is  not  a  regulation  of  commerce  among  tb^ 
StateH,  nur  n  tax  on  exports,  and  is  not  in  conflict  with  the  powers  0* 
the  futleral  government. 

Idem.— There  in  no  restriction  upon  the  taxing  power  of  a  State,  except  th* 
laying  of  imposts  or  duties  on  imports  or  exports,  and  if  in  the  exerci«* 
of  this  power  foreign  commerce,  or  commerce  among  the  States,  be  inci- 
dentally affected,  the  Stuto  authority  must  nevertheless  be  maintained- 

(1)  Tbld  law  was  declared  uuconi^UtaUoixikV  ini(i\oV«i\>^  WinSuyreine  Court  of  the  W*** 
SUleB.    Cramlall  v.  Strte  of  A^eooOa,  0  VTill.  ^. 


I 


April,  18J5.]  Ex  Pabte  Crandall.  251 

opinion  of  the  Conrt — Lewis,  C.  J. 


'FtOEBALAND  Statb  Powrb  TO  Beoitlatb  CoiofSBCS. — The  power  to  regn- 
Inte  commerce  is  not  exclusive  in  Congress,  but  concurrent  in  ihoFedenil 
guTemment  and  the  States.  No  State  law  upon  the  subject  will  there- 
fore be  UDconstitntional,  unless  in  direct  collision  with  some  law  or 
regalation  of  Congress.  The  power  is  exclusive  in  Congress  only  so  far 
as  it  is  exercised  by  it.  The  mere  grant  of  power  to  the  general  govern- 
ment does  not  necessarily  imply  a  prohibition  upon  the  States, 

Miixixo  OF  WoBDS  "Imports"  and  ** Exports. "—The  words  ** imports'* 
and  "exports,**  as  used  in  the  Federal  Constitution,  include  property 
only,  and  do  not  extend  to  individuals. 

Tax  ox  Faibenokbs  not  a  Poll  Tax. — The  tax  of  one  dollar  levied  on  pass- 
engers leaving  the  State  is  not  a  poll  tax,  and  does  not  conflict  with  the 
constitational  provision  limiting  the  poll  tax  to  four  dollars. 

This  was  an  application  for  writ  of  habeas  coi^piis,  made 
originally  to  the  Supreme  Court. 
The  facts  appear  in  the  opinion. 

WUiams  &  JBixler  aiid  Chas.  E.  Flaiulreau^  for  Petitioner. 
Oto,  A.  JtJourae^  Altoimey-General,  for  Bespondent. 

*By  the  Court,  Lewis,  C.  J. :  [*299] 

It  is  provided  by  the  ninetieth  section  of  the  revenue  act  of 
1^,  that  ''there  shall  be  levied  and  collected  a  capitation 
*tt  of  one  dollar  upon  every  person  leaving  this  state  by 
*Dy  railroad,  stage-coach  or  other  vehicle  engaged  or  em- 
ployed in  the  business  of  transporting  passengers  for  hire; 
*iid  every  person,  firm,  corporation  or  company  owning  or 
possessing  or  having  the  care  or  management  of  any  railroad, 
*^e-coach  or  other  vehicle  engaged  or  employed 
itt  the  business  of  *transporting  passengers  for  hire,  [*300] 
^I  pay  in  the  manner  as  herein  provided  to  the 
^eriff,  as  ex  officio  license  collector  of  the  several  counties 
^thin  this  state,  the  said  tax  of  one  dollar  for  each  and 
^fiiy person  so  conveyed  or  transported  from  this  state." 

Sec.  91  declares  that  "for  the  purpose  of  collecting  said 
^  every  such  person,  firm,  corporation  or  company,  their 
Agent  or  agents,  shall  make  a  statement  under  oath  to  the 
>lieriff  or  other  officer  authorized  to  collect  said  tax,  of  the 
fiiunber  of  passengers  so  conveyed  or  transported  from  the 

(3)  5yeY.102, 
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state  by  any  railroad,  stage-coacb  or  other  vehicle  owned 
by  him  or  them,  or  under  his  or  their  control  or  charge,  on 
the  first  Monday  of  each  month  for  the  preceding  month, 
and  shall  pay  over  to  the  sheriflf  or  other  officer  the  capita- 
tion tax  as  provided  in  this  act  for  each  passenger  so  con* 
veyed  or  transported,  Avhich  tax  shall  be  paid  in  the  county 
from  which  such  passenger  shall  be  conveyed  or  trans- 
ported.'^ 

For  the  purpose  of  enforcing  the  obsei*vance  of  these  pro- 
visions of  the  law,  it  is  made  the  duty  of  all  justices  of  the 
pciice,  to  whom  complaint  may  be  made,  to  issue  a  citation 
ordering  any  party  or  parties  refusing  to  make  the  statenaent 
required  by  section  91,  to  appear  forthwith  before  the  jus- 
tice issuing  such  citation,  and  answer  upon  oath  concerning 
tho  number  of  passengers  conveyed  or  transported  out  of 
the  state  from  that  point  or  place  for  the  preceding  montli; 
and  such  justices  are  also  authorized,  in  case  of  refusal  so 
to  answer,  to  commit  such  person  or  persons  for  contempt. 

The  petitioner  being  the  agent  of  the  Pioneer  Stage  Com- 
pany at  Carson  city,  was  required  by  the  sheriff  of  Ormsby 
county  to  make  statement  of  the  number  of  passengers  con- 
veyed out  of  the  state  by  that  company  in  the  mouth  of 
April,  A.  D.  18G5.  Having  refused,  the  proper  proceedings 
were  had,  a  citation  issued,  and  upon  his  refusal  to  answer 
before  the  justice,  he  was  regularly  committed  for  contempt, 
and  he  now  appears  before  this  court  upon  habeas  corpus, 
demanding  his  discharge  upon  the  ground  that  that  portion 
of  the  revenue  law  levying  this  tax  is  unconstitutional  and 
void. 

All  other  questions  being  expressly  waived  by  counsel, 
the  constitutionality  of  the  law  alone  will  receive  our  con- 
sideration. 
[*301]  *Questions  as  to  the  relative  powers  of  the  general 
government  and  the  several  states  have,  from  it® 
foundation  of  the  Union,  been  as  prolific  in  forensic  discus- 
sions and  judicial  investigation  as  in  political  divisions. 

And  no  feature  iu  the  history  of  those  controversies  is 
more  prominent  than  the  open  reluctance  which  the  state 
courts  have  ever  manifested  in  deciding  against  the  autUo^ 
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tyof  the  states.  Wliilst  in  many  cases,  perhaps,  political 
entiments  may  have  given  color  to  tlieir  decisions,  yet  it 
lust  be  acknowledged  that  there  are  weighty  reasons  in  sap- 
•ort  of  the  general  policy  which  they  have  pursued  upon 
uch  questions. 

A  proper  respect  for  the  opinions  of  those  composing  the 
o-ordioate  branches  of  the  government  is  often  in  itself 
ufficient  to  outweigh  a  doubtful  opinion  entertained  by  the 
OQrt.  The  fact  also  that  no  appeal  can  be  taken  from  the 
lecision  of  the  highest  couii  of  a  state  in  questions  of  this 
haracter,  where  its  decision  is  against  the  authority  of  the 
tate,  and  in  favor  of  the  general  government,  is  certainly 
to  insignificant  consideration,  neither  should  the  necessities 
>f  the  state,  the  nature  of  the  authority  exercised,  nor  the 
'bject  sought  to  be  attained,  be  overlooked.  If  the  author- 
ty  exercised  or  the  laws  enacted  be  dictated  by  a  wise 
K)licy  or  an  imperious  necessity,  and  the  welfare  or  safety 
'flier  people  is  promoted  thereby,  the  court  which  would 
>e  reluctant  in  depriving  her  of  the  one,  or  annulling  the 
>fter,  should  need  no  apology. 

Nor  Lave  the  considerations  favoring  a  liberal  construc- 
lon  of  federal  powers  much  weight  in  cases  of  this  kind, 
Of  it  is  obvious  to  all  that  the  powers  of  the  general  gov- 
'Himent  are  not  necessarily  augmented  by  derogating  the 
^^ihority  of  the  state.  They  may  be  deprived  of  powers 
^y  their  own  courts  upon  the  plea  of  repugnancy  to  some 
tttthority  of  the  general  government,  which  authority  that 
[overnment  may  never  recognize  in  itself,  or,  if  recognized, 
'^ver  exercise,  thus  paralyzing  the  powers  of  the  States 
^i  depriving  them  of  sovereign  and  indispensable  author- 
^Vithout  conferring  the  shadow  of  power  upon  the  gen- 
''^l  government,  and  producing  the  unhappy  result  of  a 
*te  without  the  power  and  a  Congi'ess  without  the  dispo- 
^^on  to  legislate  upon  subjects  of  vital  importance  to 
^  people.  Whilst  we  believe  the  ^supremacy  of  [*302] 
i  constitutional  laws  and  regulations  of  the  general 
>vemment  should  be  cheerfully  recognized,  and  the  de- 
sions  of  its  supreme  court  determining  its  authority 
^sqrted  as  final  and  controlling,  care  should  be  exercised 
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that  those  powers  essential  to  the  welfare  and  prosperity  of 
the  state  should  not  be  unnecessarily  relinquished. 

No  power,  perhaps,  is  more  essential  to  secure  the  great 
end  of  government  than  a  full  and  unrestricted  power  of 
taxation;  and  as  a  total  deprivation  of  that  power  would 
result  in  inevitable  and  hopeless  ruin,  so  every  restriction 
npon,  or  derogation  from  it,  proportionately  diminishes  the 
power  of  the  state  to  maintain  itself.  And  as  the  power 
and  prosperity  of  the  states  directly  enhance  the  glory  aud 
augments  the  power  of  the  general  government,  so  weakness 
and  poverty  must  necessarily  produce  the  opposite  results. 
All  considerations,  then,  outside  of  the  immediate  questions 
in  this  case,  are  certainly  in  favor  of  sustaining  the  law  of 
this  state. 

The  first  point  made  in  the  argument  of  this  case  is  tliat 
the  law  imposing  the  capitation  tax  of  one  dollar  upon  pas- 
sengers leaving  the  state,  is  in  conflict  with  the  power  of 
Congress  to  **  regulate  commerce  with  foreign  nations,  and 
among  the  several  states  and  with  the  Indian  tribes,"  and 
also  that  it  is  repugnant  to  that  provision  which  declares 
that  **no  state  shall,  without  the  consent  of  the  Congress, 
hi}'  any  imposts  or  duties  on  imports  or  exports,  except 
Avhat  may  bo  absolutely  necessary  for  executing  its  inspec- 
tion laws." 

It  is  not  claimed  that  the  revenue  act  conflicts  with  any 
law  of  Congress  passed  under  its  authority  to  regulate  com- 
merce, but  it  is  insisted  that  that  power  is  exclusive  in  Con- 
gress, and  any  exercise  of  it  by  a  state  is  repugnant  to  its 
authority  over  the  same  subject. 

"Waiving,  for  the  present,  the  question  of  whether  the 
Constitution  vests  all  i)ower  of  legislation  upon  the  subject 
exclusively  in  Congress,  we  will  direct  our  inquiries  to  the 
question  of  whether  this  act  of  the  legislature  can  be  con- 
sidered a  regulation  of  commerce.  T\'e  think  not.  Though 
it  may,  perhaps,  incidentally  or  indirectly  affect  commerce 
between  the  states,  it  is  evident  the  legislature  bad  no  in- 
tention of  legislating  for  the  regulation  of  commerce, 
[*303]  nor  of  interfering  with  *the  j>ower  of  Congress  to  do 
so;  but  in  the  exercise  ef  a  power  unquestionably 
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sted  iu  it,  a  barden  is,  perhaps,  placed  upon  the  com- 
i>rce  amoDg  the  states.  Can  it,  however,  be  said  that 
bry  act  of  a  state  legislature,  which  remotely  or  incident- 
j  affects  commerce  between  the  states,  is  uuconstitu- 
mal?  If  so,  every  act  which  a  state  may  adopt  imposing 
les  upon  its  citizens  or  the  property  within  its  jurisdic- 
)Q  must  be  unconstitutional;  for  no  tax  can  be  imposed 
K>u  property  which  will  not  in  some  way  affect  commerce, 
)t  only  between  the  states,  but  alsp  with  foreign  countries. 
All  taxes  upon  imported  goods  must  in  some  degree  affect 
ieir  importation,  and  yet  that  a  state  may  tax  such  goods 
liter  they  have  left  the  possession  of  the  importer)  to  an 
ttent  which  ^vould  even  result  in  a  total  prohibition  of  their 
nportation,  there  is  no  doubt.  So  a  state  may  require  a 
ceDse  to  sell  goods  imported  from  another  state,  and  may 
rohibit  all  sales  except  by  those  having  a  license  (License 
W»,  5  How.  673),  and  yet  the  direct  effect  of  such  a  regu- 
ition  would  be  to  decrease  the  importation  of  such  articles; 
lit  as  said  by  Mr.  Justice  McLean,  in  the  cases  above 
ited,  ''still  it  is  clear  that  a  law  of  a  state  is  not  rendered 
^constitutional  by  an  incidental  reduction  of  importation." 
^d  indeed  it  seems  to  be  well  settled  upon  the  weightiest 
uthority,  that  there  is  no  restriction  upon  the  taxing  power 
{ ike  state,  except  the  laying  of  imposts  or  duties  on  im- 
•ortsor  exports;  and  if,  in  the  exercise  of  this  power,  foreign 
ommerce  or  commerce  among  the  states  be  incidentally 
ffected,  it  cannot  be  said  to  be  a  regulation  of  it,  and  the 
bte  authority  must  be  maintained.  This  is  the  doctrine 
■Maintained  by  many  of  the  framers  of  the  Federal  Oonstitu- 
^^i  and  by  many  of  its  most  able  expounders.  Mr.  Ham- 
fcn,  in  the  thirty-second  number  of  the  "Federalist," 
•ys:  "I  am  willing  here  to  allow  in  its  full  extent  the  just- 
^  of  the  reasoning  which  requires  that  the  individual 
i^tes  shall  possess  an  independent  and  uncontrollable  au- 
ority  to  raise  their  own  revenue  for  the  supply  of  their 
^  wants.  And  making  this  concession,  I  affirm  (with  the 
ception  of  duties  on  imports  and  exports)  they  would, 
ider  the  plan  of  the  oonvention,  retain  that  authority  in 
i  most  absolute  and  unqualified  sense."    And  in,  the 
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[*304]  case  of  '^MvCull^h  v.  State  of  Marylaml  (4  Wheal 
428),  Chief  Justice  Marshall  says:  ** It  is  admitted 
that  the  powi^r  of  taxing  the  people  and  their  property 
is  essentijil  to  the  very  existence  of  government,  and  may 
be  legiiiniately  exercised  on  the  objects  to  which  it  is  appli- 
cable, to  the  utmost  exteut  to  which  the  government  may 
choose  to  carry  it.  The  only  security  against  the  abuse  of 
this  power  is  found  in  the  structure  of  the  government 
itself." 

Tiie  very  prohibition  that  no  state  shall  lay  any  impost 
or  duty  on  imports  or  exports,  is  itself  a  strong  implication 
that  as  to  all  other  taxes  the  authority  of  the  state  remains 
unrestricted.  Chief  Justice  Taney,  in  his  dissenting  opin- 
ion iu  the  Passe Hfjer  Cases,  says:  **I  may,  therefore,  safely 
assume  that,  according  to  the  true  construction  of  the  Con-  ' 
stituiion,  the  power  granted  Congress  to  regulate  commerce, 
did  not  in  any  degree  abridge  the  power  of  taxation  in  tie 
states.  ^  *  *  They  are  expressly  prohibited  from  laying 
any  duty  on  imports  or  exports,  except  what  may  be  abso- 
lutely necessary  for  executing  their  inspection  laws,  and  also 
from  laying  any  tonnage  duty.  So  far  their  taxing  iwwtf 
over  commerce  is  restrained,  but  no  farther."  And  in  the 
case  of  LivuKjston  v.  Van  hifjeii,  Chancellor  Kent  makes  use 
of  the  strong  language  that  **the  states  retain  the  same 
absolute  powei-s  of  taxation  which  they  possessed  before  the 
adoption  of  the  Constitution,  except  the  power  of  laying  an 
impost,  which  is  expressly  taken  away.  This  very  exception 
proves  that  without  it  the  states  would  have  retained  the 
power  of  laying  an  impost;  and  it  further  implies  /Aa<  t» 
cases  not  excepted  the  authority  of  the  states  remains  unim* 
l^aired."  If,  then,  the  passengers  conveyed  out  of  the  state 
be  not  comprehended  within  the  term  "export"  (as  they 
certainly  are  not),  the  levying  of  the  tax  npou  them  whils 
within  the  jurisdiction  of  the  state  is  a  legitimate  exercise 
of  a  power  which  the  state  unquestionably  possesses. 

But  it  is  said,  if  the  state  has  the  power  to  levy  this  tax,' 
it  may  bo  so  exercised  as  to  prohibit  all  emigration  from  the 
state.  True,  but  that  would  be  an  abuse  of  power,  and  i* 
is  illogical  to  argue  from  its  abuse  against  its  existence. 
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o  a  state  might  impose  taxes  so  burdt. 
orted  goods  as  to  prohibit  their  importation 
Bvertheless,  settled  ^beyond  a  doubt  that  it  m^ 
).    If,  however,  it  is  admitted  that  the  act  of  v 
^islature  is  a  regulation  of  commerce,  it  is  a  l 
[iswer  to  the  position  of  counsel  for  the  petitioner  tL 
tate  law  does  not  conflict  with  any  act  or  regulation 
tongress,  and  the  power  to  regulate  commerce  being  coi 
Qirent  in  the  states  and  the  general  government,  the  state 
iftj  pass  any  law  regulating  it  within  its  jurisdiction  not 
onflicting  with   some  law  of  Congress.     The  concurrent 
K)wer  of  the  state,  however,  being  subordinate  to  that  of 
lie  general  government,  its  laws  must  yield  whenever  they 
sonflict  with  any  act  of  Congress  regulating  the  subject. 
We  are  aware  that  a  great  diversity  of  opinion  has  existed 
ud  still  exists  upon  this  perplexing  question,  and  that  some 
rf  the  ablest  judges  who  have  graced  the  jurisprudence  of 
our  country  have  entertained  opposite  opinions  upon  it; 
ind  though  it  has  often  engaged  the  attention  of  the  courts, 
it  cannot  be  said  to  be  free  from  doubt  and  uncertainty. 
Tlie  weight  of  authority  and  force  of  reasoning,  however, 
certainly  seems  to  be  in  favor  of  the  doctrine  that  the  power 
i» exclusive  in  Congress  only  so  far  as  it  is  exercised  by  it; 
tittt  a  state  law  is  not  unconstitutional  because  repugnant 
to  the  dormant  power  in  Congress  to  regulate  commerce. 

The  mere  grant  of  power  to  Congress  cannot  by  any  rea- 

■ooable  construction  imply  a  prohibition  upon  the  states. 

B  80,  why  are  many  of  the  powers  expressly  granted  to 

ingress  prohibited  to  the  states  in  the  same  instrument? 

indeed,  nothing  seems  more  evident  than  that  the  framers 

of  the  Constitution  did  not  so  intend  it.     If  they  did  they 

^y  be  charged  with  having  introduced  numerous  useless 

•^  objectless  provisions  into  it,  which  is  an  assumption 

^  to  be  tolerated.     It  is  apparent,  from  the  whole  tenor 

<>f  the  Constitution,  that  the  object  was  to  vest  some  powers 

^Insively  in  the  general  government,  and  to  leave  others 

to  be  concurrently  exercised  by  it  and  the  several  states. 

the  power  is  granted  to  the  federal  government  ''to  grant 

tttersof  marque  and  reprisal,"  "to coin  money,"  and  "to 
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make  treaties,"  and  yet  by  Sectiou  10,  Article  I,  of  tbeCoA* 
stitutioii,  these  same  powers  are  expressly  proLibited  toths 
states. 

If  the  grant  of  such  powers  implied  a  proliibitim 
PSOG]  upon  the  ^states,  wliy  this  express  prohibition  d 
some  of  them?  True,  there  are  powers  granted 
which  from  their  very  nature  become  exclusive.  Anj 
power  growing  out  of  the  federal  union  and  not  i>osse88ed 
by  the  states  before  the  adoption  of  the  Constitution  are 
neccssarilj'  exclusive.  As,  for  instance.  Congress  has  powtt 
to  borrow  money  on  the  credit  of  the  United  States,  to  con- 
stitute tribunals  inferior  to  the  supreme  court,  and  tomab 
rules  for  the  government  of  the  hmd  and  navtd  forces. 

These  are  powers  resulting  directly  from  the  union  of  dia 
states,  and  cannot  be  exercised  by  any  one  of  them.  Bat 
where  the  authority  is  one  vested  in  the  states  before  tha 
adoption  of  the  Constitution,  and  it  is  not  directly  repug- 
nant to,  or  incompatible  with,  a  similar  power  granted  to 
Congress,  it  is  not  exclusive,  and  may  be  exercised  conGn> 
reutly  by  both  governments,  unless  the  granted  power  be  j 
in  express  terms  made  exclusive,  or  its  exercise  is  prohib- 
ited to  the  states;  and  with  the  qualification  always,  thit  \ 
when  the  laws  of  a  state  and  of  Congress  conflict,  or  ths 
state  law  is  repugnant  to  any  law  of  the  general  goTem- 
meiit,  that  of  Congress,  being  the  supreme  law  of  the  lanc^ 
must  prevail. 

There  are  many  powers  granted  to  Congress,  the  exerciss 
of  which  is  iiulispeusable  to  the  safety  and  welfare  of  titf 
states,  and  which  have  never  been  exercised  by  CoDgrett 
The  power  to  establish  uniform  laws  on  the  subject  of  bank- 
ruptcy throughout  the  United  States;  to  fix  the  standard  of 
weights  and  measures;  to  provide  for  organizing,  arming 
and  disciplining  the  militia,  are  granted  to  Congress,  and 
yet  the  right  of  the  states  to  exercise  the  same  powers  bu 
been  iiluiiys  recognized,  and  never  seriously  questioned. 
In  the  case  of  Houston  v.  Moore  (5  Wheat.  1),  the  supreme 
court  of  the  United  States  held  that  the  grant  of  power  to 
the  Federal  Government  to  provide  for  organizing,  arming 
and  disciplining  the  militia  did  not  preclude  the  states  fioB 
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lating  on  the  same  subject,  provided  the  hiw  of  the 
is  not  repugnant  to  the  law  of  Congress.  So,  too,  in 
jase  of  Sturges  v.  Civtcninshield  (4  Wheat.  196),  it  was 
by  the  same  court  that  a  state  might  legislate  upon  the 
3ct  of  bankruptcy,  notwithstanding  the  power  is  granted 
)ongi*ess  to  pass  uniform  laws  on  the  subject.  It 
d  be  rather  difficult,  we  apprehend,  to  give  auy 
stantial  reason  why  these  powers  should  be  con-  [*307] 
snt,  and  the  power  to  regulate  commerce  exclu- 

There  is  nothing  in  the  form  of  the  grant,  and 
iinly  there  seems  to  be  nothing  in  the  character  of  the 
era,  which  would  authorize  a  rule  in  the  one  case  not 
icable  in  the  other.  If  not,  these  cases  directly  sustain 
views  upon  this  question.  In  the  early  history  of  the 
stitution  this  was  the  prevailing  doctrine  among  the 
st  advocates  for  its  adoption.  In  the  thirty-second 
iber  of  the  ** Federalist"  it  is  said  that  "notwitlistanding 
affirmative  grants  of  general  authorities,  there  has  been 
most  pointed  care  in  those  cases  where  it  was  deemed  im- 
ler  that  the  like  authorities  should  exist  in  the  states,  to 
rt  negative  clauses  prohibiting  the  exercise  of  them  by 
states/'  In  the  same  number,  Mr.  Hamilton  says  that 
B  are  only  three  cases  in  which  the  State  authority  is 
oated:  1st,  where  the  grant  to  the  general  government 
a  express  terms  exclusive;  2d,  where  the  like  power  is 
ressly  prohibited  to  the  state;  and  3d,  where  an  authority 
be  states  would  be  absolutely  and  totally  contradictory 
repugnant  to  one  granted  to  the  Union.  In  the  case  of 
Ingston  v.  Van  Ingen  (9  Johns.  507),  Chancellor  Kent, 
Ulivering  the  opinion  of  the  court,  says:  **The  powers 
he  two  governments  are  each  supreme  within  their  re- 
Btive  constitutional  spheres.  They  may  each  operate 
1  foil  effect  upon  different  subjects,  or  they  may,  as  in 
case  of  taxation,  operate  upon  different  parts  of  the  same 
ject.  *  *  *  "VVe  have  nothing  to  do  in  the  ordinary 
ne  of  legislation  with  the  possible  contingency  of  a  col- 
m,  nor  are  we  to  embarrass  ourselves  in  the  anticipation 
beoietical  difficulties,  than  which  nothing  could  in  gen- 
i  be  more  fallacious.    *    ^    ^    One  safe  rule  of  con- 
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struction  aud  of  action  is  this:  That  if  any  given  power 
originallj  vestod  in  the  states,  if  it  has  not  been  ezcfuatmAj 
ceded  to  Congress,  or  if  the  exercise  of  it  has  not  been  pro 
hibited  to  the  states,  we  may  then  go  on  in  the  exercised 
the  ])0wer  until  it  comes  practically  in  collision  with  ihi 
actual  exercise  of  some  congressional  power." 

Mr.  Justice  Thompson,  in  the  same  case,  says:  "Bull 
is  obvious  that  the  mere  grant  of  a  power  to  Con 
["^308]  gross  does  not  ^necessarily  vest  it  exclusively  intltt 
body."  So  this  construction  has  been  repeated!) 
recognized  by  many  of  the  judges  of  the  supreme  court ol 
the  United  States;  aud  the  court  itself,  in  the  case  of  FFiZsN 
V.  The  Blackbinl  Creek  J/.  Co,  (2  Pet.  245),  expressly  declaid 
this  to  be  the  correct  doctrine  even  in  the  case  of  the  «» 
mercial  power.  "V\'e  would  feel  satisfied  to  rest  discretici 
upon  the  authority  of  that  case  were  it  not  for  the  fact  {hi 
some  of  the  judges  of  the  same  court  have  subsequeoil; 
attempted  to  repudiate  the  rule  there  adopted.  Thatcai 
arose  upon  a  privilege  granted  by  the  legislature  of  Dell 
ware  to  the  plaintiff  to  construct  a  dam  across  a  navigaU 
creek  through  which  the  tide  ebbed  and  flowed.  The  qua 
tion  was  directly  raised  as  to  whether  the  act  of  Delawax 
was  in  conflict  with  the  power  of  the  United  States  to  r^ 
late  commerce,  aud  the  court  expressly  passed  upon  it.  I 
delivering  the  opinion.  Chief  Justice  Marshall  said:  "1 
Congress  had  passed  any  act  which  bore  upon  the  case,  an 
act  in  execution  of  the  power  to  regulate  commerce,  tk 
object  of  which  was  to  control  state  legislation  over  thoB 
small  navigable  creeks  into  which  the  tide  flows  and  whic 
abound  throughout  the  lower  country  of  the  Middle  an 
Southern  States,  we  should  feel  not  much  difficulty  in  sa] 
ing  that  a  state  Idw  coming  in  conflict  with  such  an  ac 
would  bo  void.  But  Congress  has  passed  no  such  act.  Tb 
repugnancy  of  the  law  of  Delaware  to  the  Constitution  i 
placed  entirely  in  its  repugnancy  to  the  power  to  regulat 
commerce  with  foreign  nations  and  among  the  seven 
states — a  power  which  lias  not  been  so  exercised  as  to  affi* 
the  question.  The  act  is  not  in  violation  of  this  povc 
in  its  dormant  state.'"    T\iQ  c\vxe^\AO\i  again  came  np  befoi 
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ftat  coart  in  the  License  Cases  (5  How.  514),  and  the  doc- 
Ipne  is  reiterated  and  sustained  by  a  power  of  reasoning 
■Uch  ought  to  have  settled  the  question  in  that  court  at 
Isttt;  but  in  subsequent  cases  which  have  been  before 
M  different  rule  is  laid  down  by  some  of  the  judges,  and 
lis  claimed  that  it  has  been  established  by  the  court. 
In  Thurloio  v.  Tlie  Com,  of  Mass.,  Mr.  Justice  McLean 
lys:  "  The  acknowledged  police  power  of  a  State  extends 
ften  to  the  destruction  of  property.  A  nuisance 
luj  be  abated.  Everything  prejudicial  to  the  [*309] 
etlth  and  morals  of  a  city  may  be  removed.  Mer- 
baodise  from  a  port  where  a  contagious  disease  prevails, 
•ing  liable  to  communicate  the  disease,  may  be  excluded, 
lid  in  extreme  cases  it  may  be  thrown  into  the  sea.  Hiis 
ones  in  direct  conflict  with  tlie  regxdalion  of  commerce,  ami 
duo  one  doubts  tlie  local  power.  It  is  a  power  essential  to 
df-preservation,  and  exists  necessarily  in  every  organized 
nmmunity.*'  Mr.  Justice  Catron,  in  the  same  case,  says : 
^That  the  law  of  New  Hampshire  was  a  regulation  of  com- 
Mrce  among  the  states,  in  regard  to  the  article  for  the  sell- 
n^  of  which  the  defendants  were  indicted  and  convicted. 
Ink  tiiat  the  state  law  was  constitutionally  passed  because 
A  the  power  of  a  state  thus  to  regulate,  theix  being  no  regu- 
fafion  of  Congress,  special  or  general,  in  existence  to  which  the 
Mufc  law  was  repugnant.^ 

This  was  declared  to  be  the  rule  by  the  entire  court,  and 
Mtttained  by  the  opinion  of  six  of  the  judges.  The  ques- 
tbn  was  necessarily  involved  in  those  cases  and  determined 
ojthe  court.  This  is  certainly  an  array  of  authorities 
^h  no  court  should  disregard  except  upon  the  most 
tft'nring  necessity,  and  upon  counter  authority  equally 
Ubding. 

It  is  claimed,  however,  that  the  supreme  court  in  the 
«tteB  of  Gibbons  v.  Ogden  (9  Wheat.  1) ;  Broion  v.  The  State 
rf  Maryland  (12  Wheat.  392),  and  the  Passenger'  Cases  (7 
Howard,  392),  settle  the  question  in  favor  of  the  exclusive- 
Ms  of  the  power.  We  think  not.  The  case  of  Gibbons  v. 
Ogim  did  not  involve  the  question.  That  case  arose  upon 
tt  iet  of  the  legislature  of  the  state  of  New  York  granting 
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to  certain  persous  the  exclusivo  privilege  of  navigating  ill 
tLo  waters 'wiibin  the  jurisdiction  of  the  state 'with  steam- 
boats. Tho  complainant,  claiming  the  esclasive  right  nndflr 
this  act,  sought  to  obtain  an  injunction  to  restrain  tlierB- 
spondont  from  navigating  tho  waters  within  the  jorisdictioi 
of  tho  state.  Tho  supreme  court  held  the  act  of  New  ToA  ' 
unconstitutional,  simply  upon  the  ground  that  it  was  ii 
conflict  with  the  act  of  Congress  providing  for  enrolling  and 
licensing  vessels  in  the  coasting  trade.  The  responddnfi 
vessel  having  been  licensed  under  the  act,  was  entitled,  sij 

the  court,  to  navigate  any  of  the  navigable  wateii 
[*310]  of  tho  United  States,  and  no  state  had  a  *riRlit  to 

forbid  it,  as  was  done  in  that  case.  And  the  coul 
expressly  waive  tho  question  of  exclusiveness.  On  paga 
200,  tho  Chief  Justice  says:  "In  discussing  the  question 
whether  this  power  is  still  in  the  states  in  the  case  nndff 
consideration,  wo  may  dismiss  from  it  the  inquiry  whetlis 
it  is  surrendered  by  the  mere  grant  to  Congress,  or  isva- 
tained  until  Congress  shall  exercise  the  power.  "We  dismia 
that  inquiry  because  it  has  been  exercised,  and  the  regahr 
tions  which  Congress  deemed  it  proper  to  make  are  now 
in  full  operation."  Tho  great  judge  who  delivered  U* 
opinion  in  that  case  has,  we  think,  repudiated  the  notion 
that  an}'  such  point  was  determined  by  the  couii;.  Thocaaa 
of  JVilmn  v.  The  Dlackbird  Creek  JL  Co.,  came  before  the 
same  tribunal  subsequently  to  the  decision  of  GlbboMTm 
Ogden,  and  that  case  was  relied  on  by  the  counsel  for  the 
plaintiff  in  error  as  conclusive  to  establish  the  uncoDstita- 
tionality  of  the  law  of  Delaware,  but  tho  court  holds  dis" 
tinctly  and  emphatically  that  the  mere  grant  of  |K)wer  to 
Congress  is  exclusive  only  so  far  as  it  may  bo  exerciseil  bf 
it;  thus  utterly  ignoring  the  construction  which  has  been  so 
often  placed  upon  tho  case  of  Gibbons  v.  Ogilen,  TLoodI/ 
question  decided  in  tho  case  of  Brown  v.  The  Siaie  of  3hrf' 
land  was,  that  a  state  law  prohibiting  an  importer  of  foreiga 
goods  from  selling  without  a  license  was  uuconstitatioDaji 
because  repugnant  to  that  article  of  tho  Constitution  which 
declares  that  **Ko  state  shall  lay  any  impost  or  duties  oft 
imports  or  exports,"  tiio  coui:V,  \ioVlu\^  that  the  importation 
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.Te  a  right  to  the  importer  to  sell  snch  goods  free  from  any 
arge  by  the  state.  It  is  also  said  by  the  conrt  that  Con- 
ess  having  authorized  the  importation,  by  implication  au- 
orized  the  sale  by  the  importer,  and  therefore  any  law  by 
e  state  prohibiting  such  sale,  or  taxing  the  privilege,  was 
L  interference  with  the  regulation  of  commerce  by  the  gen- 
al  government. 

Nothing  farther  was  determined  in  that  case,  and  it  cer- 
inly  bears  no  analogy  to  the  one  under  consideration. 
The  opinions  and  reasonings  of  some  of  the  judges  in  the 
kmenger  Cases  are  unmistakably  in  conflict  with  our  posi- 
jod,  and  to  many  of  the  former  decisions  of  the  same 
oart. 

Bat  those  opinions,  so  far  as  they  pass  upon  the 
jiiflBtion  of  the  ^exclusiveness  of  the  power  of  Con-  [*311] 
jresB  to  reguhite  commerce,  did  not  receive  the  con- 
mrence  of  a  majority  of  the  justices.  Chief  Justice  Taney 
snd  Justices  Daniels,  Nelson  and  Woodbury  dissent  from 
lie  opinions  delivered  by  the  other  judges,  and  Mr.  Justice 
jfttron  distinctly  isays  that  the  question  did  not  arise  in  those 
Sites,  and  placed  his  concurrence  upon  the  ground  that  the 
ietsof  New  York  and  Massachusetts  were  repugnant  to  cer- 
Un  laws  of  Congress.  If  he  had  not  changed  the  opinion 
vhifih  he  entertained  in  the  License  Cases  (and  there  seems 
bbe  no  indication  that  he  had),  a  majority  of  justices  were 
opposed  to  the  reasoning  of  Judge  McLean.  Nothing  was, 
fterefore,  determined  in  that  case,  but  that  the  laws  of  New 
Torik  and  Massachusetts  were  in  conflict  with  certain  laws 
of  Congress  regulating  commerce  and  treaties  of  the  gen- 
eal  government,  and  that  they  were  for  those  reasons  void. 
Kit  were  admitted,  however,  that  the  Passenger  Cases  de- 
brmined  the  question  in  favor  of  the  exclusiveness  of  the 
power,  and  the  reasoning  of  Judge  McLean  is  to  prevail, 
QK)8e  cases  are  utterly  irreconcilable  with  the  theory  upon 
vluch  a  laige  number  of  cases  have  been  decided  by  that 
court,  and  which  are  still  accepted  as  authority.  And  it 
iDQst  be  admitted  that  the  reasoning  of  Judge  McLean  does 
M  sostain  the  position,  and  is  in  direct  conflict  with  his 
opfauoDB  in  other  cases.     In  the  case  of  ITiurlow  v.  Tfie 
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Com,  of  Mass,,  lie  sajs:  ''A  license  may  be  required  to 
sell  foreign  articles  when  those  of  a  domestic  manofactoie 
are  sold  without  one.  And  if  the  foreign  articles  be  injo- 
rious  to  tho  health  or  morals  of  the  community,  a  state  may, 
in  the  exercise  of  that  great  conserrative  police  power  whidi 
lies  at  tho  foundation  of  its  prosperity,  prohibit  the  sale  A 
it."  But  how,  if  the  power  to  regulate  commerce  be  axels- 
sive  in  Congress,  can  a  state  prohibit  the  importation  A 
any  article  of  commerce?  There  is  surely  nothing  in  tlie 
Constitution  which  authorizes  the  prohibition  or  control oi 
one  article  more  than  another.  Is  there  anything  in  tba 
grant  of  power  which  authorizes  the  prohibition  of  au  article 
which  is  injurious  to  the  health  or  morals  of  the  commnnitj 
any  more  than  that  which  may  be  prejudicial  to  its  mano- 

facturing  or  agricultural  interests?  Certainly  not 
[*312J  *The  word  "commerce,"  as  used  in  the  Constitii' 

tion,  includes  commerce  in  all  its  ramifications,  and 
in  every  feature  or  form  which  it  may  assume — that  is,  witli 
foreign  countries  and  among  the  states;  and  if  the  powei 
to  regulate  it  be  exclusive,  it  is  coextensive  with  the  meU' 
ing  of  the  word.  If  Congress  alone  can  exercise  that  poweii 
the  conclusion  is  easily  shown  by  the  simple  syllogism:  i 
state  law  regulating  commerce  is  unconstitutional  and  void* 
A  law  prohibiting  the  importation  of  licentious  publication^ 
infected  goods,  or  providing  quarantine  regulations,  isareg* 
ulation  of  commerce.  Therefore,  any  law  afifecting  tboM 
subjects  is  unconstitutional.  And  yet  it  is  admitted  bjall 
that  a  state  may  prohibit  the  importation  of  such  articlei^ 
and  may  make  quarantine  regulations. 

And  it  seems  impossible  to  maintain  it  upon  any  hypoth- 
esis, except  that  the  power  to  regulate  commerce  is  coucoireDt 
in  Congress  and  tho  several  states.  It  would  be  the  propa* 
gation  of  a  dangerous  hcresj'  to  hold  that  a  state  may  r^ 
late  commerce  whenever,  in  the  discretion  of  its  legislator^ 
the  health  or  morals  of  the  community  require  it,  and  tliat 
such  regulation  would  be  superior  to  the  power  of  the  geft" 
eral  government.  This  would  be  making  the  power  of  Con- 
gress to  regulate  commerce  subordinate  to  the  police  powtf 
ot  the  state;  for  it  gWea  to  the  state  the  power  of  deto^ 
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ining  wliat  articles  may  be  imported  and  what  prohibited, 
m1  it  needs  no  argument  to  show  that  the  power  which  may 
rescribe  what  articles  may  be  the  subject  of  commerce  is 
10  controlling  one.  If  the  state  has  a  right  to  determine 
Lat  articles  of  commerce  are  or  are  not  injurious  to  the 
ealth  or  morals  of  the  community,  and  to  prohibit  the  im- 
ortation  of  whatever  may  be  deemed  so  injurious,  it  must 
16  admitted  that  its  power  over  Congress  is  unlimited  and 
npreme;  and  if  the  power  is  exclusive  in  Congress,  it 
imounts  to  a  prohibition  upon  the  States,  and  no  necessity, 
neb  as  the  preservation  of  health,  morals,  or  safety  of  the 
xmununity,  could  sustain  the  state  law  which  in  anywise 
K^kted  commerce,  and  the  exceptions  which  are  made 
lie  unwarrantable. 

The  better  rule,  and  that  sustained  by  the  preponderance 
rf  anthority,  seems  to  be,  that  subject  and  subor- 
dinate to  the  *power  of  Congress,  a  state  may  reg-  [*313] 
vlite  commerce  within  its  own  jurisdiction,  and  its 
kws  enacted  for  that  purpose  are  unconstitutional  only  when 
ftey  conflict  with,  or  are  repugnant  to,  some  act  or  regula- 
tion of  the  general  government.  This  rule  removes  all 
possible  difficulties,  recognizes  the  supremacy  of  the  power 
Q{  Congress,  and  its  exclusiveness  so  far  as  it  may  be  exer- 
ts, and  enables  the  states  to  relieve  themselves  from  the 
^Os  and  inconveniences  which  might  possibly  arise  from 
Ike  bdluro  or  neglect  of  Congress  to  exercise  any  power 
Knfited  to  it.  In  other  words,  the  states  are  enabled  to 
Pn^iect  themselves,  not  from  the  laws  or  constitutional  au- 
fiK)rii]rof  Congress,  but  from  its  inaction. 

Upon  the  second  point  made  by  counsel  for  petitioner* 
^  need  be  said.  We  do  not  think  that  the  passengers 
^pon  whom  this  tax  is  levied  can  be  included  within  the 
Pension  of  the  Constitution,  which  declares  tliat  no  state 
■l>«fllay  any  duties  or  imposts  on  imports  or  exports. 

It  seems  to  be  generally  admitted  that  the  words  import 
•"^  export  have  reference  only  to  property  and  not  to  per- 
•*«.  {Broum  v.  Stale  of  Maryland.) 

Heitber  does  the  tax  conflict  with  section  7  of  article  II 
^  the  state  Constitution^  which  limits  the  poll  tax  to  four 
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dollars  upon  all  male  residents  of  the  state  within 
ages.  This  cannot  be  considered  a  poll  tax  witi 
meaning  of  that  section  of  the  Constitution.  If  it  1 
upon  the  passenger  at  all,  it  is  levied  npon  those  e 
or  exercising  a  certain  privilege.  But  it  is  more  pn 
tax  upon  the  common  carrier  regulated  by  the  nui 
passengers  transported.  The  state  law  is  therefore 
tutional. 

The  time  having  expired  during  which  tiie  petition 
be  held  under  the  commitment  of  the  court  below,  i 
can  be  made  remanding  him  to  the  custody  of  the 
but  our  views  here  expressed  may  be  a  guide  in  sul 
cases  of  this  character. 


WILUAM  BUBLING,  Respondent,  t;.  J.  T.  GOC 

ETAL.,  Appellants. 

[1  Nevada,  314.] 

Judgment  bt  Default  cokfinrd  to  Pbateb  of  Oomplaz2IT. — Wh 
mcnt  by  default  is  taken,  the  plaintiff  is  confined  to  a  recov< 
particular  amount  or  thing  demanded  in  the  prater  of  the  con 

Idem— SpECiFia  Kind  of  Monet. — Where  the  demand  is  for  jud 
federal  currency  generally,  that  is,  in  dollars  and  cents,  a  pa: 
recover  a  judgment  upon  a  default  payable  in  a  specific  kind 
— gold  coin,  for  instance — especially  if  tho  latter  kind  of  mox 
the  former  in  actual  value.  Before  the  imssage  of  the  specifi 
act,  tho  district  court  had  no  power  to  render  judgment  for  ai 
kind  of  money,  or  order  that  it  be  satisfied  only  by  gold  or  sil 

MoBTQAOE  Segubiit  INCIDENT  TO  THK  Dkbt. — ^The  quoUty  or  ch 
tho  contract  is  iu  nowise  altered  because  the  debt  thereby  a 
been  secured  by  mortgage.  The  secnrity  is  merely  an  incidi 
debt  contracted  and  sought  to  be  recovered. 

OntTEB  Dicta. — The  opinions  of  a  judge  upon  a  point  not  direct! 
are  merely  obiter  dicUit  and  have  not  the  force,  and  are  not  < 
tho  effect  of  an  adjudication. 

Constitctionalitt  of  a  Law  —  When  will  not  be  Examined.-^ 
established  rule  that  courts  will  not  adjudge  whether  a  law  is 
tutional  or  not,  unless  they  are  imperatively  called  npon  to  do 
admonitions  of  duty  and  the  exigencies  of  the  case. 

Appeal  from  tho   District  Court  of  the  First  t 
District  of  the  State  of  Nevada,  Storey  County,  Hoi 
ABD  BlsiNQ  presiding. 
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The  facts  are  stated  in  the  opinion. 

Quint  d  Hardy,  for  Appellants. 

John  Nugent  and  John  B,  McConneU,  for  Bespondent. 

*Bj  the  Court,  BnosNAN,  J. :  [*316] 

This  action  is  brought  on  two  promissory  notes  executed 
'  Goodman  &  Driscoll,  the  appellants.  The  notes  are 
ide  payable  in  gold  coin,  and  are  secured  by  a  mortgage 
real  estate.  They  bear  date  August  4,  1863.  No  sum- 
ms  was  issued,  the  defendants  having  expressly  waived 
ocess.  The  complaint  was  filed  and  served  November  9, 
64.  The  prayer  of  the  complaint  is  for  judgment  in 
louDt,  eight  thousand  dollars  and  interest,  and  that  the 
)rtgaged  premises  may  be  sold  to  satisfy  such  judgment, 
d  for  such  other  relief,  etc. 

Ihe  defendants  suffered  judgment  to  be  taken  against 
am  by  default,  which  was  entered  on  the  14th  day  of 
rrember,  1864.  The  judgment  was  not  rendered  until 
3  loth  day  of  December  following.  It  orders  and  directs 
it  payment  be  made  in  gold  coin ;  and  that  the  premises 
8old  for  gold  coin  only.  No  objection  appears  to  have 
ea  made  to  the  judgment  upon  the  ground  that  the  de- 
dt  of  the  defendants  had  been  entered  short  of  the  stat- 
>iy  time  allowed  to  file  and  serve  an  answer.  Nor  have 
y  proceedings,  as  appears,  been  had  in  the  court  below 
set  aside  the  default  or  judgment.  The  defendants  ap- 
d,  and  the  cause  comes  before  this  court  upon  the  judg- 
^t-roU  alone. 

I3ie  appeal  is  from  so  much  of  the  judgment  as  directs 
foieDt  in,  and  sale  of  the  mortgaged  premises,  for  gold 
in  only. 

Ihe  counsel  for  appellants  insist  that  no  other  relief  than 
^  prayed  for  in  the  complaint  could  have  been  legally 
Wited,  and  further  that  the  court  had  no  power  or  author- 
'  to  lender  a  judgment  requiring  payment  in,  or  a  sale  for 
Id  coin  alone,  at  the  time  this  judgment  was  entered, 
e&  though  the  complaint  demanded  a  judgment  and  a  sale 
'  gold  and  silver  coin. 


2C8  Burling  v.  Goodman.  [Sup.  CI 
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We  think  both  grouuds  of  objection  ore  well  token,  and 
that  the  juclgmeut  as  it  stands  is  erroneous.  TVliere  jadg- 
meut  is  taken  by  default,  the  plaintiff  is  confined  to 
[*317]  a  recovery  of  *the  particular  amount  or  thing  de- 
manded in  the  prayer  of  the  complaint.  If  tlie 
prayer  be  for  judgment  of  one  thousand  dollars,  the  plaint 
iff  cannot  legally  take  judgment  for  a  greater  amount.  Oi 
if  he  pray  for  the  possession  of  specific  personal  property, 
he  cannot  have  judgment  for  the  return  of  property  of  i 
different  kind.  The  reason  and  fairness  of  the  role  aze 
obvious. 

The  defendant  by  his  default  admits  the  justice  of  the 
claim,  and  thus  consents  that  judgment  be  taken  against  bim 
for  what  is  prayed  for  in  the  first  instance.  Whereas,  if » 
greater  sum  or  a  different  relief  were  demanded,  Lo  may 
appear  and  contest  the  claim  as  unjust  and  unreasonable. 
It  would  seem  to  follow,  and  indeed  is  embraced  witbin 
this  rule,  that  where  the  demand  is  for  judgment  in  federd 
currency  generally,  that  is,  in  dollars  and  cents,  a  parly 
cannot  recover  a  judgment  upon  a  default  payable  in  a 
specific  kind  of  money — gold  coin,  for  instance — especially  if 
the  latter  kind  of  money  exceed  the  former  in  acttiol  value. 
A  different  rule  would  prove  a  trap  and  snare  for  debtorti 
however  honest  they  may  be;  and  certainly  could  never 
receive  the  sanction  of  courts  of  justice.  Indeed,  our  stat- 
ute sets  the  question  at  rest.  (Laws  of  1861,  p.  338,  Sec. 
147;  vide,  also,  11  Cal.  19,  20;  Id.  91,  628.) 

Secondly.  It  was  not  competent  for  the  district  court-^it 
had  not  the  power  at  the  time  the  judgment  in  this  case  was 
entered — to  order  a  judgment  and  sale  to  be  paid  and  satis- 
fied by  gold  coin  only,  or  in  any  particular  kind  of  moneyi 

The  action  was  upon  a  contract  for  the  payment  of  money» 
enforceable  only  as  at  common  law.  The  quality  or  cbar- 
acter  of  the  contract  is  in  nowise  altered  because  the  debt 
thereby  created  has  been  secured  by  mortgage.  The  seciU^ 
ity  is  merely  an  incident  to  the  debt  contracted  and  songk* 
to  be  recovered.  At  common  law,  when  an  action  wft^ 
brought  on  a  contract  for  the  payment  of  money,  npo** 
proof  ol  the  existence  of  the  debt,  the  judgment  of  the  oou^ 
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iras,  that  the  plaintiff  do  recover  his  debt  and  damages,  and 
ittt  he  have  execution  for  the  same,  without  any  direction 
18  to  how  the  amount  was  to  be  paid  or  made.  This  func- 
tion performed,  the  duty  of  the  court  terminated,  and  thence- 
forth the  law  declarad  how  the  amount  adjudged  should  be 
satisfied. 

*We  have  in  this  state  adopted  the  common  law,  [*318] 
md  onr  courts  are  subject  to  its  mandates  and  pro- 
rifflons,  both  as  regards  their  authority  and  the  manner  of 
proceedings,  except  when  that  law  has  been  modified  or 
changed  by  legislation.  But  we  do  not  know  of  any  rule  of 
Ihe  common  law  or  any  statutory  provision  authorizing  the 
listrict  court  to  award  such  a  judgment  as  that  entered  in 
this  instance.  Had  courts  possessed  this  power,  independ- 
Mit  of  legislative  sanction  and  authority,  there  would  have 
been  no  neceesity  for  legislation  to  enable  them  to  specific- 
bDj  enforce  the  performance  of  contracts  similar  to  the  one 
presented  for  consideration  in  this  case.  In  illustration  of 
these  views,  we  find  the  law-making  power  of  our  own  and 
ilso  of  a  neighboring  state  providing  for  a  new  remedy, 
ttd  investing  the  courts,  so  far  as  it  may,  with  the  author- 
ity thought  necessary  to  the  specific  enforcement  of  this 
class  of  contracts. 

Bat  in  this  state,  the  act  commonly  known  as  the  ''Spe- 
cific Contract  Act,"  was  not  in  force  at  the  time  this  judg- 
ment was  entered.  Therefore,  whatever  power  that  legisla- 
tion may  have  conferred  upon  the  courts,  cannot  be  invoked 
^  iavor  of  this  judgment.  In  this  connection  it  may  be 
pi^per  to  state  that  anything  said  in  this  opinion  is  not  to 
bo  understood  as  having  the  slightest  bearing  as  regards 
^  effect  and  validity  of  that  act. 

Other  grave  questions  of  constitutional  law  have  been 
**i«edby  the  learned  counsel  of  the  respective  parties  liti- 
P^i  They  involve  the  validity  of  the  legislation,  and  the 
P^er  of  Congress  to  make  the  notes  of  the  United  States 
^wfnl  money,  and  a  legal  tender  in  payment  of  debts. 
Ihey  have  been  ably  and  elaborately  discussed  in  printed 
''^  furnished  us,  and  the  court  has  been  requested  to 
PUsnpon  and  determine  them. 
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Were  it  necessary  to  the  decision  of  this  appeal  that  we 
should  pass  upon  these  questions,  thej  could  not  be  judici- 
ally avoided.  But,  as  we  view  this  case,  these  qaestions 
are  extraneous,  and  do  not  necessarily  arise.  Hence,  were  we 
to  consider  them,  our  views  could  scarcely  be  authoritative 
in  {possible  future  controversies,  where  the  same  question 
might  be  directly  involved. 

The  opinions  of  a  judge  upon  a  point  not  directly  in  issue 
are  merelv  obiter  dicta,  and  have  not  the  force  and  are  not 
entitled  to  the  effect  of  an  adjudication. 

It  is  an  established  rule  that  courts  will  not  adjndge 
whether  a  law  be  constitutional  or  not,  unless  they  are  imper- 
atively called  upon  so  to  do  by  the  admonitions  of  daty  and 
the  exigencies  of  the  case. 

Furthermore,  counsel  will  find  the  views  of  this  court,  as 
to  those  questions,  enunciated  in  the  case  of  Ulaynard  t. 
Newman,  decided  at  the  present  term. 

For  the  reasons  above  assigned,  that  portion  of  the  judg- 
ment that  required  the  amount  to  be  collected  in  gold  coin, 
and  that  the  mortgaged  premises  be  sold  for  gold  coin  only, 
is  erroneous. 

It  is,  therefore,  ordered  that  the  cause  be  remanded  to 
the  court  below,  with  directions  to  modify  the  judgment 
by  striking  out  so  much  thereof  as  orders  and  directs  the 
collection  of  the  amount  in  gold  coin,  together  with  that 
part  which  directs  a  sale  of  the  mortgaged  premises  for  gold 
coin  only,  and  in  all  other  respects  the  judgment  is  affirmed 
— the  respondent  paying  the  costs  of  this  appeal. 


Ex  Parte  WILLIAM  JANES. 

[1  Nevada,  319.] 

Pakdonino  Poweb,  how  Exkrciskd.— The  governor  of  the  Territwy  d 
Nevada  Lad  the  right  to  pardon  absolutely  or  conditionally,  bntnorigtt 
to  commute  one  punishment  fur  another.  He  could  not  iasne  au  orftf 
to  confine  a  man  in  the  penitentiary  who  had  been  sentenced  to  be  hnnfr 

IDEM.-The  governor  of  the  State  of  Nevada  could  not  pardon  withont  th* 
coueurrenco  of  at  leant  two  other  members  of  the  board  in  whom  thi 
purdomng  power  is  vested  by  the  Constitution. 
AnnoN  DPON  CoNDiTioN8.-If  a  condition  precedent  be  imposed,  that  coa- 
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dition  mnst  be  performed,  or  the  pardon  neyer  takes  effect.    If  Rubse- 
qaent,  the  pardon  becomes  null  and  Yoid  on  the  breach  of  the  condition. 

Tms  was  an  application  for  writ  of  habeas  corpus  made 

rectly  to  the  Supreme  Court. 

The  facts  are  stated  in  the  opinion. 

Clnrfton  &  Clarke^  for  Petitioner. 

Gto.  A.  Nourse^  AUomey-Genercd,  for  the  State. 

*By  the  Court,  Beatty,  J. :  r*320] 

Tms  was  an  application  for  the  writ  of  habeas  corpus, 
ade  returnable  before  this  court,  and  the  facts  disclosed 
J  the  petition  of  the  applicant  aud  the  return  of  the  warden 
{the  state  penitentiary  are  as  follows: 

k  the  mouth  of  April,  1864,  the  petitioner  was  convicted 
i  mnrder  in  the  first  degree,  in  Storey  county.  He  was 
entenced  to  be  executed  on  the  2d  day  of  June,  1864.  The 
fintence  recited  the  crime  of  which  he  was  convicted,  and 
ibected  that  he  should,  between  certain  hours  of  that  day, 
od  at  some  suitable  place,  to  be  selected  by  the  sheriff  of 
Itorey  county,  be  hung.  It  did  not,  however,  declare  he 
hould  be  hung  by  the  neck,  or  hung  until  he  was  dead, 
iefore  the  day  of  execution  arrived  the  governor  of  the  then 
eiritory  of  Nevada  issued  in  his  official  capacity  a  paper 
.>Qrporting  to  be  a  commutation  of  the  sentence  of  Janes, 
uhI  directing  him  to  bo  delivered  over  by  the  sheriff  of 
Storey  county  to  the  warden  of  the  territorial  prison  or 
P^itentiaiy,  and  requiring  the  warden  to  hold  him  in  prison 
doriofi;  his  natural  life. 

By  authority  of  this  paper  and  none  other,  he  was  deliv- 
^  over  to  the  warden  some  time  in  1864,  and  by  him  re- 
**Uied  in  custody.  On  the  3d  of  December,  1864,  J.  W.  Nye, 
^^n  acting  as  governor  of  the  state  of  Nevada,  under  the 
?t)vi8ions  of  the  Constitution  which  continued  the  territo- 
^  governor  in  that  position  until  the  election  and  qualifi- 
^tion  of  the  new  state  officers,  issued  another  paper 
^ting,  or  *  purporting  to  grant,  a  pardon  to  the  [*321] 
^titioner,  coupled  with  two  conditions: 

First.  That  the  pardon  should  not  take  effect  for  six 
Kttths. 
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Secoiul.  That  the  petitioner  shonld  leave  the  8tat 
Nevada,  and  not  return  thereto. 

At  the  cud  of  six  months  from  the  date  of  this  paper 
warden  of  the  penitentiary  released  the  prisoner,  an( 
left  the  state. 

Upon  being  informed  by  the  warden  that  his  anthorii 
release  Lim  had  been  questioned,  and  a  request  made 
he  would  return  and  deliver  himself  up  until  the  lawgoi 
ing  the  case  could  be  settled,  he  voluntarily  returned,  d 
ered  himself  to  the  warden,  and  sued  out  this  writ. 

The  first  question  to  bo  deteimined  is,  was  Janes  o 
nally  committed  to  the  keeping  of  the  warden  by  any  1 
authority?  Under  the  organic  act  of  the  territory  the 
ornor  had  the  power  to  pardon  persons  who  had  been 
victed  of  murder.  The  general  power  to  pardon  ca 
with  it  the  power  to  pardon  on  conditions.  If  a  cond 
precedent  be  imposed,  that  condition  must  be  perfon 
or  the  pardon  never  takes  effect.  If  subsequent,  the  pa 
becomes  null  and  void  on  the  breach  of  the  condition. 
Bacon's  Abr.,  vol.  7,  head  Pardon,  Letter  (E),  and  ant 
ties  there  cited.) 

Upon  a  breach  of  the  condition,  the  party  would  be  li 
to  arrest  and  execution.  But  as  we  understand  the 
condition  as  applied  to  pardons,  it  is  different  fi*om  con 
tation.  A  condition  is  some  act  to  be  voluntarily  perfoi 
by  the  party,  or  some  one  for  him.  A  commutation  ia 
change  of  one  punishment  known  to  the  law  for  another 
different  punishment  also  known  to  the  law. 

In  neither  case  can  the  punishment  be  inflicted  unlee 

authority  of  law.     Now,  whilst  the  governor  of  the  i 

tory  had  authority  to  pardon,  he  had  none,  we  believ( 

order  the  petitioner  to  be  punished  by  confinement  ui 

penitentiary.     The  warden  was  guilty  of  an  illegal  ac 

receiving  him  from  the  sheriff  of  Storey  county  and  coi 

ing  him  in  the  penitentiary.     The  sheriff  of  Storey  coi 

was  derelict  in  his  duty  in  surrendering  the  prisi 

[*322]  to  the  warden.     The  paper  *  issued  by  the  govei 

not  being  a  pardon,  but  a  commutation,  whicl 

bad  no  legal  authority  to  make,  was  a  nullity. 
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don  issued  on  the  3d  of  December  last  was  also  a 
Ffae  State  Constitution  had  gone  into  effect,  and 
t  Constitution  the  pardoning  power  is  vested  in  a 
ive  persons.  It  requires  the  governor  and  at  least 
members  of  that  board  to  concur  in  grunting  a 
This  does  not  purport  to  have  been  done  by  any 
^n  than  the  governor. 

lese  views,  it  is  apparent  the  warden  of  the  peni- 
as  no  right  to  hold  the  prisoner.  It  is  equally 
the  sheriff  should  never  have  delivered  the  cus- 
e  prisoner  to  the  warden. 

of  the  territorial  legislature  of  Nevada  in  regard 
jorptta,  provides  in  section  26  as  follows: 
;es  where  any  party  is  held  under  illegal  restraint 
',  and  any  other  person  is  entitled  to  the  restraint 
'  of  such  party,  such  judge  may  order  such  party 
mitted  to  the  restraint  or  custody  of  such  person 
w  entitled  thereto." 

be  provisions  of  this  section  the  prisoner  is  ordered 
ered  into  the  hands  of  the  sheriff  of  Storey  county, 
lim  held  until  further  orders  of  the  district  court 
.  judicial  district.  Whether  the  original  judgment 
;he  execution  of  the  prisoner  was  sufficiently  spe- 
ive  justified  the  sheriff  in  carrying  the  sentence 
tion,  need  not  be  determined  in  this  proceeding, 
the  district  court  can  enter  a  sufficient  judgment, 
tisfied  the  sheriff  had  no  authority  to  release  the 
lor  to  intrust  him  to  the  custody  of  any  other  per- 
le  jailer  of  Storey  county  or  some  deputy  or  bailiff 
riff  for  safe  keeping. 


Deo— 18 


274  Cbosman  v.  Niohtingill.  [Sup.  Ct. 

Points  decided. 

THE  HALE  &  NORCEOSS  G.  AND  S.  M.  CO.,  Appht 
LANT,  V.  THE  BAJAZETTE  AND  GOLDEN  EEA 
G.  AND  S.  M.  CO.,  Eespondents. 

[1  Nkyada,  322.] 

Whkn  Affidavit  nreuFFiciENT  to  c&anob  Vknttb. — Affidavits  which  do  vA 
show  that  a  fair  and  impartial  trial  cannot  be  bad  in  the  consty  vhoi 
an  action  is  brought,  are  not  sufficient,  nnder  the  twenty-fint  seetioDof 
the  practice  act,  to  entitle  u  party  to  a  change  of  venae. 

[*323]      *  Appeal  from  the  District  Court  of  the  First  Ju- 
dicial District  of  the  State  of  Nevada,  Storey  Cocmtjf, 
Hon.  B.  S.  Mesick  i^residing. 

Ullhjer  &  Whitman  and  Thos,  Sunderland,  for  BespondeDtB. 

Quint  (h  Hardy  and  Uarmmi,  for  Appellant. 

By  the  Court,  Lewis,  C.  J. : 

A  motion  for  a  change  of  venue  having  been  made  in  ihif 
case  by  the  appellant,  and  the  same  having  been  denied  bf 
the  court  below,  an  appeal  is  taken  to  this  court. 

The  affidavits  upon  which  the  application  for  change  of 
venue  was  made,  not  showing  that  an  impartial  trial  cannot 
be  hud  in  Storey  county,  are  not  sufficient,  under  the  twen^ 
first  section  of  the  practice  act,  to  entitle  appellant  to  achangt 
of  venue;  it  was  therefore  properly  denied. 

BnosNAN,  J.,  did  not  participate  in  this  decision. 


J.  S.  CROSMAN  V.  A.  W.  NIGHTINGILL. 

[1  Nevada,  323.] 

LiEUTENANT-GovEBNoii— -Salaby  AS  Wabdkn  OF  Statk  Pbison. — The  lawxMfc' 
iug  the  lieuteuant-goveruur  of  the  State  of  Nevada  ex  officio  warden  of  thi 
State  prison,  and  allowing  him  a  salary  for  such  services,  does  noteoB- 
flict  with  that  provision  of  the  State  Constitution  which  provides  tbatoo 
increase  of  compensation  of  certain  officers  shall  take  effect  daring^ 
term  for  which  they  have  been  elected. 

Original  application  for  writ  of  mandamus  in  the  BupreiD^ 
Court. 
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The  facts  appear  in  the  Opinion  of  the  court. 
6.  A.  NoursCy  AUomey-General,  for  Kightingill. 
Thomas  Wells  and  J.  Neely  Johnson^  for  Petitioner. 

By  the  Court,  *Lewi8,  C.  J. :  [*324] 

Application  for  a  peremptory  writ  of  mandamus  to  compel 
)  controller  of  state,  A.  W.  Nightingill,  to  issue  a  warrant 
the  state  treasury  for  the  sum  of  two  hundred  dollars, 
imed  to  be  due  the  petitioner,  Crosman,  for  one  month's 
ftry  for  his  services  as  warden  of  the  state  prison. 
I!he  petitioner  is  the  lieutenant-governor  of  the  State  of 
rada.  At  the  last  session  of  the  legislature  it  was  pro- 
ed  by  law  that  the  lieutenant-governor  shall  be  ex  officio 
rden  of  the  state  prison,  and  that  he  shall  receive  a  com- 
isatioD  therefor  of  twenty-four  hundred  dollars  per  annum ; 
I  it  is  made  the  duty  of  the  controller  to  draw  his  warrant 
the  treasurer  in  favor  of  the  warden  for  such  compensa- 
a  at  specified  periods. 

Fhe  controller,  claiming  that  the  law  appropriating  twenty- 
irhimdred  dollars  salary  to  the  warden  is  unconstitutional, 
nset  to  draw  his  warrant  in  his  favor  for  that  proportion 
nlaiy  now  due. 

)ne  question  only  is  raised  in  the  case,  t.  e.,  does  this  law 
iflict  with  those  provisions  of  the  Constitution  which  de- 
le  that  the  salary  or  compensation  of  officers  shall  not  be 
creased  or  diminished  during  the  term  for  which  they  are 
cted.  The  only  constitutional  provisions  bearing  upon 
B question  are  ttie  following: 

"The  members  of  the  legislature  shall  receive  for  their 
'rices  a  compensation  to  be  fixed  by  law,  and  paid  out  of 
) public  treasury;  but  no  increase  of  such  compensation 
^  take  effect  during  the  term  for  which  the  mem- 
f8  of  either  *house  shaU  have  been  elected;  pro-  [*325] 
led  that  an  appropriation  may  be  made  for  the 
n&ent  of  suck  actual  expenses  as  the  members  of  the 
[ifllaiare  may  incur  for  postage,  express  charges,  news- 
peivaiidstatioiiecyy  not  exceeding  the  sum  of  sixty  dollars 
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for  any  general  or  special  session  to  each  member;  and  pro- 
vided, furthermore,  that  the  speaker  of  the  assembly  and 
lieutenant-governor  and  president  of  the  senate  shall  each, 
during  the  time  of  their  actual  attendance  as  such  presiding 
officers,  receive  an  additional  allowance  of  twodolknpa 
diem."    (Art.  IV,  Sec.  33.) 

**  The  legislature  may  at  any  time  provide  by  law  for  in- 
creasing or  diminishing  the  salary  or  compensation  of  any 
of  the  officers,  whose  salary  or  compensation  is  fixed  in  tfaa 
Constitution;  provided  no  such  change  of  salary  or  compen- 
sation shall  apply  to  any  officer  during  the  term  for  whiA 
he  may  have  been  elected."     (Art.  XV,  Sec.  9.) 

And  section  5,  Art.  XVII,  after  fixing  the  salaries  of  all 
the  state  officers,  except  that  of  the  lieutenant-govemoTi 
provides  that  **  the  pay  of  the  state  senators  and  memben 
of  the  assembly  shall  be  eight  dollars  per  day  for  each  day 
of  actual  service,  and  forty  cents  per  mile  for  mileage,  going 
to  and  returning  from  the  place  of  meeting.  No  officer  men* 
tioued  in  this  section  shall  receive  any  fee  or  perquisite  to 
his  own  use  for  the  performance  of  any  duty  connected  wi4 
his  office,  or  for  the  performance  of  any  additional  duty  im- 
posed upon  him  by  law ." 

The  only  compensation  or  provision  for  allowing  compen- 
sation to  the  lieutenant-governor  is  that  in  the  thirty-thiri 
section.  And  by  that  it  is  only  provided  that  if  a  certaii 
duty  is  performed  by  him  he  shall  receive  a  compensattoi 
of  ten  dollars  per  day.  Is  this  such  a  compensation  or 
salary  as  will  prohibit  him  from  receiving  additional  «»»• 
pensation  for  other  duties  which  are  imposed  upon  antt 
performed  by  him  ? 

The  lieutenant-governor,  as  such,  receives  no  salary  of 
comjjensation,  but  only  a  jier  diem  for  services  actually  rtft" 
dered  in  his  capacity  of  president  of  the  senate. 

The  constitutional  restriction  imposed  by  section  9,  aifr 

cle  XV,  and  section  33,  article  IV,  is  doubtless  intended 

only  to  prevent  the  increase  of  salary  or  compensir 

[*326]  tion  of  ^officers,  as  such  officers,  or  for  duties  nit 

urally  belonging  to  their  positions,  and  can  scarcdy 

be  extended  to  prevent  the  allowance  of  a  compensation  to 
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Boers  upon  whom  duties  or  responsibilities  in  no  wise 
^uiected  with  their  offices  are  imposed. 

Id  the  case  of  the  officers  mentioned  in  section  5,  article 
Tn,  a  different  rule  prevails,  for  they  are  expressly  pro- 
Ibited  from  receiving  any  fee  or  perquisite  for  the  per- 
irmance  of  any  additional  duty  imposed  upon  them  by 
kw.  The  compensation  which  petitioner  receives  also  being 
tt  a  specific  duty  which  he  may  perform,  would  raise  the 
nphcation  that  for  any  other  duties  imposed  upon  him, 
kher  compensation  might  be  allowed. 

Bat  the  most  incontestible  point  in  favor  of  the  petitioner 
I  that  the  salary  which  he  receives  for  his  services  as 
vden  is  no  wise  an  increase  of  the  compensation  of  the 
ioatenant-governor  as  such  officer,  but  he  is  appointed  to 
Boiker  office,  to  which  a  separate  and  distinct  salary  is 
tiached  and  independent  duties  are  imposed. 

It  is  not  twenty-four  hundred  dollars  per  annum  added 
0  the  compensation  of  the  lieutenant-governor  for  the  dis- 
Ittrge  of  duties  belonging  to  that  office,  bnt  a  compensa- 
ha  attached  to  another  office  to  which  he  is  appointed. 
Inhere  is  nothing  in  the  Constitution  or  the  laws  of  this 
ibke  prohibiting  him  from  holding  the  two  positions,  and 
f  he  may  hold  both  positions  he  may  receive  the  salaries  of 
)oth  offices. 

It  would  be  putting  a  construction  too  restricted  upon 
he  Constitutional  limitation  to  hold  that  the  provision 
vhieh  prohibits  the  increase  of  salary  or  compensation 
vodd  prevent  the  holding  of  two  offices  by  the  same  per- 
Km,  or  the  receipt  of  the  salary  of  both  by  the  same  indi- 
ridaal. 

We  think  the  limitation  in  article  XY,  section  9,  and 
^le  IV,  section  33,  should  be  confined  to  the  increase  of 
i&laij  or  compensation  for  the  discharge  of  duties  naturally 
Klooging  to  a  certain  office,  and  should  not  prohibit  com- 
*QK8ation  for  the  performance  of  other  and  independent 
Qtieg  in  nowise  belonging  to  it. 
Ihe  peremptory  writ  of  mandamus  must  therefore  issue. 
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A.  B.  PAUL  &  CO.  V.  W.  H.  BEEQAN  &  CO.  kt  al 

ri  Nbtada,  327.] 

'  JuBZMDZcnoN  OF  Jusncia'  Coubts. — Courts  of  jnsticesof  thepetoebog 
tlio  mere  creatures  of  statute,  liaye  no  jurisdiction  except  thatwhickii 
expresHly  granted  to  thorn  by  law. 

Idem. — The  constitutional  proviHion  which  makes  it  the  duty  of  the  kgidi^ 
tnro  to  **  fix  by  law  the  powers,  duties  and  responsibilities  of  josticaol 
the  peace/'  and  which  prohibits  the  legishiture  from  conferring ]mii& 
tiou  of  cuseH  in  which  the  matter  in  dispute  is  a  money  demand, sndtti 
nniDunt  of  Kiich  demand  (exclusive  of  interest)  exceeds  three  hwidni 
dollars,  does  not  extend  the  jurisdiction  of  justices  of  the  peaccibv 
only  restricts  the  power  of  the  legislature,  and  justices'  courts  could  boI 
by  virtue  of  the  Constitution  idone,  and  without  an  act  of  the  legislitov 
under  that  Constitution,  take  jurisdiction  of  cases  where  tlie  damM 
was  three  hundred  dollars. 

Idku. — The  Constitution  merely  confers  a  power  upon  the  legiBlatare,  an 
diH'S  not,  in  this  respect,  define  the  jurisdiction  of  those  courta 

ArrK.\L  from  tho  District  Court  of  the  First  Judicial  Dis 
triot.  Stato  of  Nevada.  Storey  GoantT,  Hon.  Bichabd  BiSDH 
presiding. 

.lA7»(if  if"  l{hi\k$^  for  Appellants. 

/VrM;  t('  A*  L^»ug^  for  Besi>ondeiits. 

["•VJi^]      Opinion  bv  Lewis,  C.  J.,  full  Bench  concurring. 

Courts  of  jusiioes  of  iho  j>?aoe  being  the  mere  creaturea 
siatuio  l\A\o  no  jurisiiioiiou,  except  that  which  isexpressl; 
i:v,^uu\l  bv  Iaw.  The  laws  of  ihe  Territorv  of  Xeyudalim 
U«sl  U\o  jx;visa;vM;v^n  of  j;;>::ov^  of  the  peace  iu  civil  cases 
fo\  tho  *»>sv\«:v  of  r.-.oi'it^v,  to  \Iemand$  not  exceeding <Hi 
huu»h>\l  doV,A:s^  r\v->,:>:\i^  c:  iiiterest.  But  it  is  claims 
ti.^t  iV.o  S:a:o  Oo;*.>:;:;;r..  u  cxiendeil  that  jurisdiction  t 
\  V.u\^  1 ; i; ;*„;;\\;  vioV-.-iTs,  T i.c-  C  ,*  -siimtion  provides  that  "  tli 
>;/.;o,;i*  ;x^x*rv  of  T..;-  S:,s:c-  >::,d  be  Te>ted  in  a  sapiea 
*viiu,  o,  >;;^-:  x\  .v.is.  av,^,  :r,  ju^iU^es  vf  the  peace.  Thattl 
xV.xn-.,  i  oo;'-.:>  vV.-.V,  ";  s^.  . :  i^^rj^I  "urisiiction  in  all  cases i 
'n;v,;v>  .  ,s">o  ..,  jkV,  xANi^  j^:  lj,v  '•l.iv''};  involve  the  title orti 
^Vj;^'«  0-;  \\\Ns^.w.o.;  o.f  :\f^'  y:v\vr:T  or  mining  claims,  or  tl 


Kill  (leteimiDe  the  number  of  justices  of  the  f*330] 

)e  clioseu  iu  each  city  and  township  of  the 

I  eltall_fixby  law  their  powers,  duties  and  reapou- 

prpvided  that  such  justices'  courts  shall  not  have 
OD  of  the  following  cases,  viz.:  1st.  Of  cases  in 
>  matter  in  dispute  is  a  money  demand  or  personal 

and  the  amount  of  the  demand,  exclusive  of 
it  the  valoe  of  the  property  exceeds  three  hundred 

st  point  made  l>j  coansel  for  appellant  is  that,  as 
iai  power  iu  the  State  is  vested  in  the  supreme 
ttfrict  courts  and  justices'  courts,  and  as  neither  the 
nor  diatriot  coartd  have  jurisdiction  of  coses  where 
claimed  is  less  than  three  hundred  dollars,  the 
on  of  such  demands  most  he  vested  iu  the  justices' 
In  other  words,  that  all  judicial  power  not  granted 
preme  or  district  coorts,  and  all  jurisdiction  pro- 
to  them  in  the  Constitution  are  conferred  upon 
>f  the  peace. 

nly  answer  that  need  be  made  to  this  position  is 
he  jurisdiction  is  not  expressly  granted  to  those 
y  law,  no  implioation  or  necessity  whatever  can 
npon  them.  And  the  argument  that  the  omission 
institution  to  confer  jurisdiction  of  demands  under 
ndred  dollars  npon  any  courts  whatever  would  be 
g  the  obligation  of  contracts  is  certainly  no  reason 
why  such  juriBdiotion  should  be  confen-ed  uiwn 
coarts. 

to  the  adoption  of  the  Constitution,  the  dwtrlfi 
td  jnriHdiotion  of  all  cases  ovor  one  Imudrod  dullftnt. 
onsUtution  takes  away  any  of  that  jnriadiotluit,  mid 
conferred  upon  any  other  tribunal,  ftud  tho  ultUn«. 
ontraots  ia  thereby  impaired,  the  result  wmiUl  \w  Ui 
at  jnriadiotion  in  the  district  courts  until  Jl  vim  !■•»»• 
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f erred  upon  some  others,  and  to  suspend  that  proTision  o{ 
the  Constitution  taking  that  jurisdiction  from  the  district 
courts  until  such  time  as  the  legislature  makes  some  provis- 
ion for  such  jurisdiction. 

The  Territorial  law  expressly  limited  the  jurisdiction  of 
justices  of  the  peace  to  one  hundred  dollars.  (Laws  of  1861| 
p.  418,  Sec.  610.)  And  the  Constitution  (Art.  XVII,  Sec 
2),  declares  that  "  all  laws  of  the  territory  of  Nevada  infoioe 
at  the  time  of  the  admission  of  this  State,  not  repng- 
[^331]  naut  to  ^this  Constitution,  shall  remain  in  force  until 
they  expire  by  their  own  limitation,  or  be  altered  or 
repealed  by  the  legislature." 

Is  the  law  limiting  the  jurisdiction  of  these  courts  to  one 
hundred  dollars  repugnant  to  the  Constitution  ?  It  wonld 
seem  not.  That  instrument  confers  no  jurisdiction  wbaterer 
upon  justices  of  the  peace,  but  leaves  the  entire  matter  to 
the  legislature.  Section  8  of  article  VI  merely  prohibits  the 
legislature  from  conferring  jurisdiction  upon  those  courts  in 
certain  cases.  This  section  declares  that  the  legtslalure  shall 
fix  by  lata  the  powers,  duties  and  responsibilities  of  justices 
of  the  peace. 

If  the  Constitution  itself  fixes  their  powers  and  duties, 
why  make  it  the  duty  of  the  legislature  to  do  the  same  thing 
by  law  ?  It  would  be  a  strained  construction  to  say  that  ft 
constitutional  grant  of  authority  to  the  legislative  power,  to 
regulate  a  certain  subject  by  law,  is  itself  a  regulation  of  it 
If  the  Constitution  confers  jurisdiction  of  demands  under 
three  hundred  dollars  upon  justices  of  the  peace,  it  can  onlj 
be  by  the  implication  that,  as  it  limits  the  jurisdiction  of 
the  district  courts  to  sums  of  over  three  hundred  dollftiBi 
exclusive  of  interest,  it  must  vest  the  jurisdiction  of  sums 
under  that  amount  in  justices  of  the  peace.  Those  courtSi 
however,  cannot  take  jurisdiction  by  any  such  implication. 
As  this  point  disposes  of  the  case,  it  is  unnecessary  to 
pass  upon  the  others  made  by  counsel  for  appellant. 
Judgment  below  affirmed. 
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C  CAEPENTEE,  Kespondent,  v.  JOHNSON  &  WAD- 
DELL,  Appellants. 

[1  Nbvada,  331.] 

^>tt  IxBiHuxxKTB  MAT  BV  STAMPED. — All  instniments  made  prior  to  the 
90th  otJxme,jL,J>,  1864,  if  not  stamped  at  the  time  of  the  execution,  may 
U 10  stamped  at  any  time  afterwards. 

^^VOttKCK— ObJXCTIONB  TO  MUffT  BB  XADV  IN  THK   COUBT  BELOW. — The  fail- 

veof  the  plaintiff  to  prove  the  correotneBS  of  his  book  account,  or  that 
the  entries  were  made  at  or  abont  the  time  of  the  transaction,  cannot  be 
t>^  advantage  of  for  the  first  time  on  appeal.  If  the  point  be  not 
liede  in  the  lower  conrt,  it  will  not  be  passed  upon  in  the  appellate 
wort. 
'^'^QVinB— Pbbbuicptions  in  favob  of. — ^An  appellate  court  will  [*332] 
preiame  that  the  judgment  of  the  lower  court  was  sustained  by 
the  evidence  in  the  absence  of  a  showing  to  the  contrary. 

OF  AcoouNT. — ^An  assignee  of  an  account  may  sue  on  it  in  his  own 
BiiDe,  though  the  assignor  have  an  interest  in  it.  The  assignor,  in  such 
^  need  not  be  made  a  party. 

-iPFEAL  from  the  District  Court  of  tLe  TLird  Judicial 
^^ct,  State  of  Nevada,  Lyon  County,  Hon.  W.  Haydon 
l*fi8idiDg. 

1  Vbfli  oUeetlona  mwt  bo  made  in  court  below.    Bee  6  Mev.  46, 849, 399;  7  Nev.  76, 
^TBlf.l7i, 
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H.  M.  Steele,  for  Appellants. 
F.  H.  Kennedy,  for  Bespondent. 

[*333]      *Lewi8,  C.  J., 

The  first  assignment  of  error  which  we  will  notice  in  ibis 
case,  is  that  the  court  below  erred  in  admitting  the  assign- 
ment of  Harrub  &  Co.  in  evidence:  first,  because  it  was  not 
properly  stamped,  and  second,  because  it  does  not  purport 
to  be  the  assignment  of  Harrub  &  Co.,  but  of  one  Walter 
Harrub.  The  statement  discloses  the  fact  that  the  assign- 
ments of  the  accounts  of  Harrub  &  Co.  and  Birdsall  &  Co. 
to  plaintiff,  were  not  stamped  until  they  were  offered  in  evi- 
dence, when,  by  permission  of  the  court,  counsel  for  plaint- 
iff attached  the  proper  stamp  to  both  assignments. 

This  mode  of  proceeding  was  entirely  proper,  and  when 
an  instrument  is  so  stamped  in  court  it  may  be  introdiusea 
in  evidence  as  if  it  had  been  properly  stamped  at  the  time 
of  its  execution. 

Statutes  at  large  for  the  years  1863  and  1864,  p.  295,  see. 
163,  expressly  provides  for  the  stamping  of  all  instruments 
made  prior  to  the  30th  of  June,  a.  d.  1864,  in  the  manner 
pursued  by  plaintifi^s  counsel  in  this  case. 

The  assignment  of  Harrub  &  Co.  having  been  signed  bf 
Walter  Harrub  individually  instead  of  in  the  firm  name, 
seems  to  be  cured  in  this  case  by  the  testimony  oif  Mr.  OaU* 
one  of  the  members  of  that  firm,  which  clearly  shows  tb>t 
it  was  intended  as  the  a-ssignment  of  the  firm,  though  onlj 
signed  by  one  of  its  members;  the  other  members  consenting 
to  it,  and  charging  the  account  so  assigned  to  Carpenter  on 
the  company's  books. 

The  question  of  whether  the  plaintiff  should  have  provea 
the  correctness  of  his  book  account,  or  that  the  entries  were 
made  at  or  about  the  time  of  the  transaction,  is  a  matter  oi 
no  consequence  here.  As  there  does  not  appear  to  have  been 
any  objection  of  that  kind  taken  in  the  court  below,  it  c^' 
not  be  passed  upon  bere. 
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Points  decided. 

The  plaintiff  himself  was  also  called,  and  testified 
bat  tlie  ^defendants  were  indebted  to  bim  in  the  [334*] 
urn  of  five  hundred  and  five  dollars  and  forty-two 
ents,  for  work  and  labor  performed  for  defendants,  and  for 
laterials  furnished.     The  books  might,    therefore,    have 
eeu  rejected  entirely. 

Whether  this  testimony  is  sufficient  to  sustain  the  judg- 
lent  upon  his  account  cannot  be  determined  here,  for  the 
iason  that  there  is  nothing  in  the  transcript  showing  that 
lal  was  all  the  evidence  to  sustain  it,  and  this  coui*t  is 
oimd  to  presume  that  the  findings  of  the  court  below  were 
istained  by  the  evidence,  in  the  absence  of  evidence  to  the 
mtrary. 

Whether  Carpenter  was  the  only  person  interested  in  the 
ioonnts  assigned  to  him  cannot  affect  this  case,  for  it  is 
ell  settled  that  a  note  or  account  thus  assigned  may  be 
led  upon  by  the  assignee  in  his  own  name.  If  the  as- 
gnors,  Harrub  &  Co.  and  Birdsall  &  Co.  have  any  interest 

the  accounts  assigned  to  Carpenter,  he  stands  in  the 
)sition  of  a  trustee  for  them,  and  the  statute  expressly 
•orides  that  **An  executor  or  administrator,  trustee  of  an 
press  trust  or  a  person  expressly  authorized  by  statute, 
ajsne  toilhout  joining  with  him  the  pei'son  or  persois  for 
base  benefit  the  action  is  prosecuted."  (Stat.  1861,  p. 
.5,  sec.  6.) 
The  judgment  below  must  be  affirmed. 

BfiOffif  AN,  J.,  did  not  participate  in  this  decision. 


BUSTEES  OF  SCHOOL  DISTRICT  No.  1,  Relators, 
V.  COUNTY  COMMISSIONERS  OF  ORMSBY 
COUNTY,  Respondents. 

[1  Nevada,  334.] 

UliyOB  SOBOOZi  PUBFOaiS  DISCUBSED  IN  THB  OPINION. 

^BnnoN  to  Supreme  Court  for  mandamus. 
O'im  Clemens,  for  Petitiooera. 


284  School  Trustees  v.  Co.  CoMiOBSioinESBS.  [Sup.  Ct. 

Opinion  of  the  Conrt — Beatty,  J. 

Thomas  E,  Ilayden^  Prosecuting  Attorney  for  Ormsby 
County,  for  Bespondents. 

By  the  Court,  Beatty,  J. : 

L*336J  *This  is  a  petition  for  a  writ  of  mandamus  to  be 
directed  to  the  respondents,  requiring  them  to  set 
apart  certain  moneys  of  the  revenue  collected  for  the  taxes 
of  the  jears  of  1862,  1863  and  1864,  for  school  purposes. 

The  statutes  on  this  subject  are  numerous  and  somewbat 
confused.  In  the  year  1861  there  was  a  law  passed  estab- 
lishing a  common  school  system  for  Nevada  Territoiy.  That 
law  is  divided  into  five  articles,  and  each  article  subdivided 
into  sections.  Sec.  2,  Art.  I,  is  in  these  words:  "For  the 
purpose  of  establishing  and  maintaining  the  common  schools, 
it  shall  be  the  duty  of  the  county  commissioners  of  each 
county  to  set  apart,  annually,  ten  per  cent,  of  all  monejs 
paid  into  the  county  treasury  received  as  taxes  upon  the 
property  contained  in  such  county,  and  the  said  money  so 
appropriated  shall  be  paid  over  to  the  county  treasurer,  to 
be  appropriated  for  the  hire  of  school-teachers  in  the  several 
school  districts,  to  bo  drawn  in  the  manner  hereinafter  pre- 
scribed." Sec.  7,  Art.  11,  is  in  these  words:  "For  the.en- 
suing  two  fiscal  years  there  shall  be  set  apart,  semi-anunallj, 
five  per  cent,  of  all  the  moneys  received  as  territorial  tax, 
for  school  purposes,  and  such  amount  shall  be  distribated 
pro  rata,  according  to  the  provisions  of  section  2  of  this 
chapter"  [article.]  The  first  point  to  be  determined,  then, 
is,  what  was  the  intention  of  the  legislature  where  they  use 
this  language:  "To  set  apart,  annually,  ten  per  cent,  of  all 
money  paid  into  the  county  treasury  received  as  taxes  upon 
tho  property  contained  in  such  county." 

The  first  point  which  presents  itself  to  our  mind  is,  that 
it  is  obvious  that  this  ten  per  cent,  is  only  to  be  deducted 
from  the  property  tax.  It  has  no  reference  to  license  aiw 
other  taxes. 

The  next  question  is  to  determine  whether  this  ten  p^J 
cent,  is  to  be  deducted  from  the  gross  amount  of  all  prop' 
erty  tax  paid  into  the  county  treasury,  or  only  that  which  ^ 
paid  for  county  purposes. 
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The  county  treasurer  is  not  only  the  agent  for  receiving 
the  county  taxes,  but  also  the  territorial  taxes  in  each  county. 
To  give  the  literal  meaning  of  the  language  used,  it  would 
1)6  ten  per  cent,  of  all  money  received  by  the  treasu- 
rer, whether  *county  or  territorial.  Yet  it  is  evident  [*337] 
the  legislative  body  only  had  reference  to  money  paid 
in  to  the  treasurer  as  taxes  for  county  purposes,  and  not  to 
that  which  was  paid  to  him  for  territorial  purposes.  The 
serenth  section  of  article  II.  shows  clearly  it  was  intended 
only  five  per  cent,  of  the  territorial  taxes  should  go  into  the 
school  fund,  and  that  was  to  come  in  an  entirely  different 
manner.  The  true  intent,  then,  of  this  act  is,  that  ten  per 
cent,  of  all  money  paid  to  the  county  treasurers  of  Nevada 
M  property  tax  for  county  puiyoses  should  be  set  apart  for 
school  purposes.  Some  amendments  were  made  to  this  act 
in  1862,  but  do  not  in  any  way  affect  the  questions  we  have 
been  discussing. 

In  1864  the  school  law  was  again  amended  in  some  small 
particulars.  The  only  amendment  affecting  this  question  is 
te  follows:  "The  following  sections  are  hereby  added  to 
Article  V.":  [Sees.  14  and  16,  which  are  added,  do  not 
s&ct  the  point  under  discussion.] 

"Section  16.  The  board  of  county  commissioners  of  the 
several  counties  (except  Storey  county)  are  hereby  directed 
to  levy  a  tax  annually  upon  the  taxable  property  of  the 
conntj,  according  to  the  assessment  valuation  of  the  county 
assessor,  not  to  exceed  thirty  cents  on  each  one  hundred 
dollars,  nor  less  than  ten  cents,  which  tax  shall  be  added  to 
the  county  tax,  and  collected  and  disbursed  in  the  same 
manner  as  other  school  fund  money." 

The  only  question  in  regard  to  this  section  is,  whether  it 
^  a  substitute  for  section  2d,  article  I.,  or  an  additional 
school  tax.  We  have  no  hesitation  in  saying  this  is  a 
special  tax  to  be  added  to  the  ten  per  cent,  provided  for  in 
^tion  2d,  article  I. 

The  act  of  1865,  while  it  repeals  former  school  laws,  pro- 
vides ''that  the  common  school  moneys  or  funds  already 
soemed  from  taxation  or  otherwise,  shall  inure  to  the  bene- 
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fit  of  and  belong  to  the  public  school  funds  ptovided  for  in 
this  act." 

These  general  propositions  being  settled,  it  is  now  neces- 
sary to  examine  the  special  laws  in  regard  to  taxation  in 
Ormsby  county. 

The  revenue  law  of  1861  only  authorized  the  leyying  of 
sixty  cents  on  each  one  hundred  dollars  for  county  pur* 

poses. 
[*338]      *  There  was  at  that  time  no  law  dividing  the  county 
revenues  into  different  funds,  except  the  law  requir- 
ing ten  per  cent,  of  property  tax  to  be  set  apart  for  school 
purposes. 

The  board  of  commissioners  of  Ormsby  county,  early  in 
1862,  levied  a  tax  of  one  dollar  and  fifty  cents  on  one  hun- 
dred dollars'  worth  of  property,  for  county  purposes,  which 
they  divided  as  follows:  Six -tenths  of  one  per  cent,  for 
county  purposes  (general  fund),  six-tenths  of  one  per  cent 
for  building  fund,  three-tenths  of  one  per  cent,  for  contm- 
gent  fund. 

In  the  fall,  or  rather  winter,  of  1862,  this  act  of  the  board 
was  legalized. 

Although  this  tax  is  alleged  to  be  levied  for  "general 
fund,"  "building  fund"  and  "contingent  fund,"  therein 
nothing  in  the  action  of  either  the  board  of  legislature,  so 
far  as  it  appears  before  us,  setting  apart  any  portion  of  this 
tax  to  be  applied  excluaivehj  for  any  particular  object.  There 
is  nothing  to  prevent  the  clause  in  the  school  law  which  re- 
quires ten  per  cent,  of  all  county  property  taxes  to  he  set 
apart  for  school  purposes  operating  on  all  parts  of  this  rer- 
enuo.  We  can  see  no  reason  why  the  ten  per  cent,  clause  in 
the  school  law  should  apply  to  that  revenue  raised  for  "gen- 
eral fund"  more  than  that  raised  for  "contingent  fund" or 
"  building  fund."  We  think  ten  per  cent,  of  the  whole,  one 
and  one-half  per  cent,  property  tax,  should  have  been  set 
aside  for  school  purposes. 

In  1863,  the  commissioners  of  Ormsby  county,  whilst  the 
law  only  authorized  them  to  levy  six-tenths  of  one  per  cent 
property  tax  for  county  purposes,  proceeded  to  levy  a  coonty 
tax  of  two  per  cent.,  or  two  dollars  on  the  hundred,  divided 
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follows:  For  "general  fund"  purposes,  fifty  cents;  for 
ihool "  purposes,  ten  cents;  for  *'cash  contingent  fund" 
poses,  ten  cents;  for  ''jail  building  fund,"  one  dollar 
.  thirty  cents. 

D  the  spring  of  1864,  tbe  legislature  legalized  this  act, 
i,  in  the  law  legalizing  the  same,  made  special  provision 
t  the  one  dollar  and  thirty  cents  levied  for  building  pur- 
les  should  not  be  appropriated  for  any  other  purpose 
n  to  i)ay  the  debt  created  for  county  buildings, 
this  special  ^provision  of  the  law  of  1864  pre-  [*339] 
its  the  second  section  of  the  first  article  of  the 
lool  law  operating  on  this  fund. 

Chen  the  balance  of  the  county  tax  is  only  seventy  cents 
the  one  hundred  dollars,  of  which  ten  cents  on  the  one 
ndred  dollars,  or  one-seventh  of  the  whole,  is  set  apart  for 
lool  purposes.  The  law  is  rather  confused,  but  it  is 
dent,  to  our  mind,  this  ten  cents  on  the  one  hundred 
liars  was  intended,  both  by  the  commissioners  and  the 
islatnre,  to  be  in  lieu  of,  not  in  addition  to,  the  ten  per 
it  of  county  property  tax.  This  amount,  as  we  under- 
nd  from  the  pleadings  and  evidence,  was  set  apart;  so 
» relators  have  no  ground  of  complaint  so  far  as  the  rev- 
ues of  1863  are  concerned. 

[n  the  year  1864,  the  county  commissioners  of  Ormsby 
onty  levied  a  tax  of  two  dollars  on  the  one  hundred  dollars, 
r  county  purposes,  divided  as  follows :  Forty-five  cents  on 
9  hundred  to  a  building  fund,  sixty  cents  to  a  current  ex- 
Qsefand,  fifteen  cents  to  the  school  fund,  and  eighty  cents 
r  general  and  contingent  fund. 

The  statute  of  1864  (p.  92)  clearly  provides  for  the  tax  in 
^or  of  a  building  fund,  and  provides  that  it  shall  be  ap- 
ied  to  pay  a  certain  debt  without  deduction  for  any  other 
opose,  and  it  is  not  subject  to  that  clause  of  the  school 
»  which  sets  apart  ten  per  cent,  of  county  fund  for  school 
irposes.  The  sixty  cents  current  expense  fund  is  also  a 
Bcial  tax  specially  appropriated,  and,  like  the  forty-five 
at  tax,  exempt  from  the  operation  of  the  ten  per  cent, 
use  in  the  school  law.  The  fifteen  cents  goes  entirely, 
1  has  gone,  into  the  school  fund,  leaving  no  questions 
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about  that  part  of  the  tax.  The  eighty  cents  'which  vas 
levied  for  general  county  x^^^^poses  and  a  contingent  fond  is 
liable  to  the  charge  of  ten  per  cent,  for  school  purposes,  and 
one-tenth  of  that,  or  eight  cents  on  the  one  hundred  dollan 
of  taxable  property,  should  have  been  added  to  the  schod 
tax,  making  in  all  twenty-three  cents,  instead  of  fifteen,  far 
the  school  tax  in  the  year  1864. 

It  is  therefore  ordered  that  the  county  commissioners  ol 
Ormsby  county  set  apart,  for  school  purposes,  one-tenih 
part  of  any  money  now  in  the  county  treasury  derived  from 
the  property  tax  of  1862,  and  paid  into  either  the  building 
fund  or  contingent  fund;  and  as  money  may  here- 
[*340]  after  be  collected  *f rom  the  property  tues  of  1862^ 
payable  to  either  the  building  fund  or  contingent 
fund,  that  one-tenth  part  of  the  same  shall  from  time  to  time 
be  set  apart  for  said  school  purposes. 

And  it  is  further  ordered  that  they  set  apart,  for  schodl 
purposes,  ten  per  cent,  of  any  money  now  in  the  treasnzy 
derived  from  the  property  tax  of  eighty  cents  on  the  hoft- 
dred  dollars  levied  in  the  year  1864  for  a  general  conntjiod 
contingent  fund,  and  that  they  continue  to  set  apart,  for 
school  purposes,  ten  per  cent,  of  said  fund  as  it  may  he» 
after  bo  derived  from  the  said  property  tax  of  eighty  cenh 
on  the  hundred  dollars  for  the  year  1864. 


OPINION  ON  EEHEARING. 

LsoiBLATiyB  Power  to  Pass  Laws. — Ifddt  That  what  purports  to  be  a  liV 
passed  by  the  legislative  assembly  iu  18G2,  is  uot  n  law,  becaose  it  vtf 
uot  approved  before  the  adjonrnment  of  the  legislative  assembly,  t^ 
governor  of  Nevada  Territory  was,  by  law,  made  a  part  of  the  legiatoti^ 
body;  as  such  he  could  only  concur  in  the  passage  of  a  law,  whilit  ^ 
other  branches  had  a  legal  existence. 

Taxks  Colusctkd  without  AiTTHoRiTT  OF  Law. — This  court,  in  thif  ^ 
ceeding,  can  make  no  order  in  regard  to  taxes  collected  without  autboiitf 
of  law. 

By  the  Court,  Beatty,  J. : 

This  cause  was  argued  and  decided  at  a  former  texB^ 
this  court.     A  rehearing  was  granted  on  the  petition  otf^ 
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londents.  Upon  a  re-examiuation  of  the  case  we  are  fully 
itisfied  with  our  decision  so  far  as  it  relates  to  the  taxes 
nr  the  years  1863  and  1864. 

In  regard  to  the  taxes  of  1862,  we  probably  fell  into  an 
rror  from  not  observing  that  what  purports  to  bo  a  law  ap- 
fored  on  the  24th  day  of  December,  1862,  and  found  on 
«g6  190  of  the  statutes  of  1862,  was  approved  and  signed 
fjr  the  governor  after  the  adjournment  of  the  legislative 
•sembly.  That  body  adjourned  on  the  20th  of  December, 
nd  the  bill  was  approved  on  the  24th  of  December. 

The  question  arises,  did  the  approval  and  signature  of  the 
jovemor  on  the  24th  make  it  a  law? 

Section  two  of  the  organic  act,  after  enumerating  a 
nmber  of  the  powers  and  duties  of  the  governor,  as  execu- 
krre  ojficer  of  the  territory,  says:  ''And  shall  approve  all 
iiws passed  by  legislative  assembly  before  they  take  effect.** 
-  Section  four  of  the  same  act  provides,  among  other  things : 
"Tbat  the  legislative  power  and  authority  of  said  territory 
Aill  be  vested  in  the  governor  and  legislative  assembly.*' 

Taking  the  language  of  the  second  section  alone,  it  might 
^U  be  contend^  that  when  a  bill  was  passed  by 
Ike  two  ^branches  of  the  legislative  assembly  it  be-  [*341J 
Bamealaw,  but  a  law  suspended  in  its  operation 
until  signed  by  the  governor.  That  if  at  any  time  after  its 
ptteage,  whether  long  or  short,  the  governor  should  sign 
it,  ii  would  become  operative. 

On  the  contrary,  if  we  look  at  the  language  of  the  fourth 
ttetion,  it  appears  that  the  governor  forms  one  branch  of 
flwl^slative  body.  No  bill  can  become  a  law  until  it  has 
iBeeived  the  sanction  of  three  distinct  legislative  branches. 

)i  we  are  to  consider  the  governor  as  constituting  one 
tauich  of  the  legislative  body  it  would  seem  more  reason- 
^le  to  hold  that  he  could  do  no  legislative  act  after  the 
<^er  two  branches  had  adjourned  and  ceased  to  exist  as  a 
fcpslative  body. 

Several  acts  at  the  session  of  the  legislature  in  1862  were 

approved  by  th^  governor  after  the  adjournment  of  the 

^gislatnre.    The  courts  of  the  territory,  we  believe,  gen- 

mllj  treated  these  acts  as  invalid. 
KcT.  Dao— 19 
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Such,  we  believe,  has  been  the  general  view  taken  of  tliese 
acts  bv  the  bar. 

TVo  uro  inclined  to  think  that  view  correct,  and  shall  hold 
that  the  bill  referred  to  never  became  a  hiw. 

That  being  the  case,  the  taxes  collected  for  bnilding  fnnd 
and  contingent  fund  in  Ormsbj  county,  between  the  24th 
of  December,  1862,  and  the  20th  day  of  February,  1861^ 
were  collected  without  authority  of  law,  and  this  court  can* 
not,  under  this  proceeding,  make  any  order  in  regard  to 
them. 

On  the  20th  of  February,  1864,  a  law  was  passed  whid 
possibly  legalized  the  collection  of  so  much  of  the  boildiq 
fund  tax  attempted  to  be  levied  in  1862  as  then  remainec 
unpaid,  but  if  it  did  legalize  it,  at  the  same  time  it  wm 
specially  devoted  to  certain  purposes,  and  thereby  exempted 
from  the  operation  of  the  school  fnnd  law. 

Wo  are  satisfied  no  order  should  have  been  made  in  n 
gard  to  the  taxes  of  1862.  So  much,  then,  of  the  order  oi 
this  court  heretofore  made,  as  refers  to  the  taxes  of  ISGi^ 
is  hereby  set  aside  and  annulled.  The  order  in  regard  ifl 
the  taxes  of  1864  will  stand  as  heretofore  made. 

BuosNAN,  J.,  did  not  participate  in  this  opinion. 


JAMES  S.  BALLAKD,  Appellant,  v.  M.  J.  PTJECEII 

ET  AL.  Respondents. 

[1  Nevada,  342.] 

Appeal  mat  be  Taken  fbom  an  Obdcb  Made  atteb  Judouekt. — The  pn* 
ticc  act  of  this  State  allows  an  appeal  from  a  special  order  made  ifti 
final  judgment. 

TJNiJQmDATED  Damaoes— How  ASSESSED  ^ — In  on  action  for  the  recoray  • 
unliquiilated  damages,  where  tho  defendant  fails  to  appear,  it  if  nfl* 
necessary  to  call  a  jury  to  assess  the  damages;  theconrt  may  either  bci 
tho  proof  itself  or  order  a  reference  for  that  purpose.  One  of  thM 
modes  uiust,  however,  bo  pursu*  il.  It  is  erroneous  to  render  jadgBMi 
by  default  without  proof  in  such  cases. 

Judgment  when  under  Control  of  Court. — During  the  term  in  which  ji4 
mcnt  is  rendered  the  court  has  complete  control  of  it,  and  upon  a  piopi 
showing  may  set  it  aside. 

Appeal  from  the  District  Court  of  the  First  Judicial  Kl 
tricty  State  of  Nevada,  Hon.  Caleb  Bubbank  presiding. 
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Lindley  &  McQuade,  for  Appellant. 

Quint  dt  Hardy  and  Perley  dc  De  Long^  for  Bespondents. 

By  the  Court,  Lewis,  C.  J. : 

This  is  an  appeal  from  an  order  of  the  district  court  for 
he  county  of  Storey,  setting  aside  a  judgment  entered  by 
le&alt  against  the  defendants  DriscoU  and  Gage. 

The  order  from  which  this  appeal  was  taken  was  made 
D  the  same  term  in  wliicli  judgment  was  entered. 

Defendants'  counsel  relies  entirely  upon  the  point  that 
K)  appeal  can  be  taken  from  an  order  of  this  character, 
the  record  shows  that  judgment  was  entered  against  the 
iefendants  DriscoU  and  Gage,  and  that  upon  the  next  day 
ifier  the  entry  thereof,  the  defendants,  by  their  counsel, 
noTed  to  set  the  same  aside,  which  was  done. 

Sec.  285  of  the  practice  act  provides  that  **  an  appeal  may 
be  taken  to  the  supreme  court  from  the  district  courts  in 
certain  cases,  among  others  from  '  any  special  order  made 
tfter  final  judgment.*''  The  appeal  in  this  case  is  taken 
Erom  such  an  order,  and  cannot  therefore  be  dismissed. 

It  is  also  urged  upon  the  argument  of  this  case  that  judg- 
ment by  default  cannot  be  rendered  in  an  action  of 
Biis  *character  where  unliquidated  damages  are  [*343] 
claimed,  but  that  a  jury  should  have  been  called 
to  assess  the  same.  This  was  unqiiestionably  the  common 
law  rale,  but  section  150  of  the  practice  act  seems  to  ignore 
H  entirely. 

It  provides  the  manner  of  entering  judgment  by  default 
ifl  two  different  classes  of  actions.  First,  where  the  action 
is  on  contract  for  the  recovery  of  money  or  damages  only, 
^  there  is  a  failure  to  answer,  it  is  made  the  duty  of  the 
^k  to  enter  the  default,  and  immediately  thereafter  to  en- 
^  a  judgment ;  in  the  second  class  of  actions,  default  is 
entered  in  the  same  manner,  but  it  is  made  the  duty  of  the 
)Iamtiff  to  apply  to  the  court  for  the  relief  demanded  in  his 
oxnplaint ;  and  it  is  also  provided  that  ''  if  the  taking  of  an 
econnt,  or  proof  of  any  fact  be  necessary  to  enable  the 
>iirt  to  give  jadgmenty  the  court  may  take  the  account,  or 
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bear  the  proof,  or  may,  in  its  discretion,  order  a  referaoee 
for  that  purpose." 

Here  the  power  is  clearly  given  to  the  court  either  to  ben 
the  proof  itself,  or  order  a  reference  in  all  this  class  of  M* 
tions;  and  the  following  clause  of  the  section,  ''andwhw 
the  action  is  for  the  recovery  of  damages  in  whole  or  input 
the  court  may  order  the  damages  to  be  assessed  by  a  joij, 
is  merely  directoiy,  leaving  it  discretionary  with  the  judg 
to  pursue  that  course  or  to  find  the  facts  himself,  or  ordfi 
a  reference  for  that  purpose.  Some  one  of  these  mode 
must,  however,  be  followed;  judgment  by  defatdt  cannot  li 
entered  in  the  class  of  cases  mentioned  in  the  second  sal 
division  of  section  150.  The  decisions  in  New  York  upo 
this  question  are  contradictory  and  unsatisfactory,  but  ffl 
view  which  we  take  of  it  seems  to  be  the  only  one  authorize 
by  the  practice  act.  Indeed,  no  other  construction  can  we 
be  placed  upon  the  150th  section.  It  seems  clearly  to  u 
thorize  the  court  below,  in  its  discretion,  either  to  hearth 
proof  itself,  find  the  facts  and  render  judgment  thereon,  o 
to  call  a  jury  to  assess  the  damages,  or  to  order  a  referoto 
to  ascertain  the  facts. 

In  this  case  nothing  of  the  kind  seems  to  have  been  done 
but  judgment  by  default  entered  without  proof  or  anyfirf 
ings  of  fact.  It  was  error,  therefore,  to  enter  judgment  ii 
that  manner. 

There  is  a  further  reason  why  the  ruling  of  the  cow) 
[*344]  below*  should  be  sustained.  During  the  tenn  ii 
which  a  judgment  is  rendered  the  court  hascomplrf* 
control  of  it,  and  upon  a  proper  showing  may  nuqnesticm' 
ably  set  it  aside.  Acting  upon  the  rule  that  all  the  pit)- 
ceedings  of  a  court  of  record  are  presumed  to  be  regnltfj 
in  this  case  we  must  presume  that  a  proper  showing  wat 
made  to  authorize  the  order  of  the  Court.  There  is  nothio{ 
in  the  record  showing  the  grounds  upon  which  the  orfei 
was  made,  but  only  that  the  **  court,  being  sufficiently  sd 
vised;**  ordered  the  judgment  to  be  set  aside. 

The  order  of  the  Court  below  is  therefore  affirmed. 
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fifiiTTY,  J.,  conoarring: 

I  concur  in  the  jadgment  rendered;  and  whilst  I  cannot 
ly  that  I  dissent  from  any  part  of  the  reasoning  or  conclu- 
ODS  arrived  at  in  the  opinion,  I  am  not  fully  satisfied  but 
lat  the  better  interpretation  of  that  part  of  section  150, 
bich  says  the  court  may  order  the  damages  to  be  assessed 
J  a  jury,  would  be  to  hold  that  may  is  in  that  instance 
rnonomous  with  shall,  and  that  in  all  such  cases  it  shall  be 
16  duty  of  the  court  to  summon  a  jury  to  assess  damages, 
hat  would  be  a  safe  practice.  I  am  not  fully  satisfied  that 
ly  other  practice  would  not  be  erroneous.  As  the  deter- 
lining  of  this  point  is  not  necessary  to  decide  this  case,  I 
lake  these  suggestions  that  the  point  may  be  open  for  argu- 
lent  if  it  ever  comes  up  in  any  other  case. 


3HAELES  LAMBERT,  Respondent,  v.  E.  B.  MOORE, 

Appellant. 

[1  Nevada  344.] 

AnuL,  HOW  Taxiv. — Under  the  laws  of  Nevada  an  appeal  from  the  pro- 
bate to  the  district  court  conld  only  be  token  by  filing  a  written  notice  of 
appeal  with  the  clerk  and  serving  a  copy  on  respondent. 

'Ikii.— *A  notice  of  appeal  given  orally  to  respondents,  even  if  given  [  *345] 
in  open  court  and  entered  on  the  minutes  of  the  court,  is  not  suf- 
ficient to  make  an  appeal  and  dispense  with  the  filing  of  a  written  notice. 

KK.— The  filing  and  serving  of  a  written  notice  of  appeal  must  be  fol- 
lowed by  the  filing  of  a  proper  undertaking,  or  the  deposit  in  lieu  there- 
of within  five  days,  or  the  notice  becomes  inoperative  and  a  nullity. 

Appeal  from  the  Fourth  Judicial  District  of  the  State  of 
Berada,  Washoe  County,  Hon.  C.  C.  Goodwin  presiding. 

A  Jf.  Clarke  and  Thoa.  Wells,  for  Appellant. 
Jforth  dt  Harrisy  for  Bespondent. 

By  the  Court,  Bbatty,  J. 

This  was  an  action  brought  in  the  probate  court  of  Washoe 
Winty,  for  the  recovery  of  a  certain  piece  of  land.     The 

(L)  8m  8  XsT.,  1T7 :  OmtidU  v.  GUuan,  U  Nev.    (3.)  Bee  1  Nev.,  484. 
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cause  was  tried  iu  tbat  court  and  judgment  rendered  in  faTor 
of  respondent  on  the  11th  day  of  November,  1864,  foriOBti" 
tution  of  the  premises  described  in  his  complaint. 

It  appears  from  the  minutes  of  the  court  that  upon  the 
announcement  of  the  judgment  of  the  court,  the  appellant 
gave  notice  of  appeal,  and  procured  an  order  to  be  made 
staying  proceedings  for  ten  days,  that  he  might  make  his 
statement  on  appeal. 

On  the  19th  a  bond  on  appeal  to  the  distiict  court  was 
executed  and  filed. 

On  the  26th  a  statement  on  appeal  was  filed. 
[*346]       When  the  case  came  on  for  hearing  in  the  district 
court,  the  counsel  for  respondent  moved  to  dismiss 
the  appeal.     Upon  what  ground  this  motion  was  based  or 
urged  is  not  disclosed  by  the  record. 

The  court  overruled  the  motion  to  dismiss,  but  decided 
the  case  upon  its  merits  in  favor  of  respondent. 

In  the  argument  in  this  court,  respondent  urges  thepoiot 
that  there  was  no  appeal  from  the  probate  court  to  the  dis- 
trict court;  that  the  district  court  had  no  jurisdiction  of  tlie 
case,  and  should  have  dismissed  the  appeal  on  motion. 
This  view  of  the  case  is  based  on  two  clauses  of  the  practiee 
act.  Sec.  275,  which  relates  to  appeals  in  general,  is  in 
these  words:  **  The  appeal  shall  be  made  by  filing  with  tte 
clerk  of  the  court,  with  whom  the  judgment  or  order  ap- 
pealed from  is  entered,  a  notice  stating  the  appeal  from  the 
same,  or  some  specific  part  thereof,  and  serving  a  copy  d 
the  notice  upon  the  adverse  party  or  his  attorney." 

There  is  no  written  notice  of  appeal  shown  to  exist,  by 
the  transcript;  there  is  no  attempt  by  affidavit  or  otherwis* 
to  show  the  loss  of  such  a  paper.  The  appellant  relies  sim- 
ply upon  a  recital  in  the  minutes  of  the  court,  that  sacba 
notice  had  been  given.  Admitting,  for  the  argument,  that 
the  minutes  of  the  court,  if  they  clearly  recited  the  facts  of 
the  filing,  sei-vice,  etc.,  of  notice  of  appeal,  would  dispense 
with  the  necessity  of  producing  a  copy  of  the  notice,  eti- 
dence  of  its  service,  etc.,  let  us  see  what  these  minutes  do 
show.     The  language  is  as  follows : 

''Defendant's  counsel  gave  notice  of  appeal^  anditivas 
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hat  proceedings  be  stayed  for  ten  days,  to  enable 

t's  coonsel  to  make  a  statement." 

ecitaly  with  the  most  liberal  constmction,  could 

3  made  to  convey  the  idea  that  defendant's  coansel 

.  a  written  notice  of  appeal  with  the  clerk,  and 

5opy  thereof  on  the  adverse  party,  as  he  was  by  law 

to  do,  in  order  to  make  an  appeal. 

is  a  total  absence  of  even  an  intimation  that  such 

given,  had  been  served  on  the  opposite  jmrty. 
conclusion  we  come  to  from  the  reading  of  these 

is,  that  the  defendant,  on  the  rendition 
ent,  announced  *in  open  court  his  intention  [*347] 
1,  and  based  upon  that  announcement  a  re- 
'  stay  of  proceedings. 

ould  certainly  be  a  proper  practice.  The  intention 
1  by  counsel  would  be  a  sufficient  ground  to  induce 
nder  ordinary  circumstances  to  grant  a  reasonable 
roceedings. 

nnouncement  of  intention  is  probably  the  notice  of 
lluded  to  in  the  minutes.  Such  an  announcement, 
fully  entered  in  the  minutes,  and  although  made  in 
ence  of  the  opposite  party  (which  is  not  affirma- 
own  in  this  case),  would  not  be  a  compliance  with 
175  of  the  practice  act,  and  would  not  make  an 

lition  to  the  defective  notice  of  appeal,  there  is  an- 
al defect  in  this  case. 

J6  of  practice  act  is  in  these  words:  ** To  render  an 
Sectual  for  any  purpose,  in  any  case,  a  written  un- 
{  shall  be  executed  on  the  part  of  the  appellant,  by 
wo  sureties,  to  the  effect  that  the  appellant  will  pay 
ges  and  costs  which  may  be  awarded  against  him 
)p6al,  not  exceeding  three  hundred  dollars :  or  that 
1  b©  deposited  with  the  clerk  with  whom  the  judg- 
)rder  was  entered,  to  abide  the  event  of  the  appeal, 
dertaking  shall  be  filed,  or  such  deposit  made  with 
I,  within  five  days  after  the  notice  of  appeal  is 

f  the  minutes  of  the  court  show  a  notice  of  appeal 
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was  SO  given  as  to  make  au  appeal,  it  must  have  been  given 
at  or  before  the  time  of  making  the  minutes  referred  to. 
These  were  made  on  the  11th  of  November.  The  bond  on 
an  appeal  was  not  filed  until  the  19th  of  November,  ormoie 
than  five  days  after  the  notice.  The  language  of  this  sec- 
tion is  explicit,  and  it  has  been  held  in  California,  nnder 
the  section  of  their  act  from  which  ours  is  copied,  that  it 
more  than  five  days  intervened  between  the  notice  and  Ixmd 
or  undertaking,  the  whole  proceeding  is  void,  and  no  appeal 
is  perfected. 

Wo  hold,  then,  that  there  never  was  an  appeal  perfected 
from  the  probate  court  to  the  district  court.  .  The  judgment 
of  the  probate  court  stood  just  as  if  there  never  had  been 
any  attempt  to  appeal.     Execution  may  issue  on  that  jndg* 

ment  as  on  any  other  judgment  of  the  probate  court. 
[*348]      *The  district  court  never  had  jurisdiction  of  the 

case  as  an  appellate  court,  and  consequently  this 
court  has  none.  The  cause  will  be  stricken  from  the  calen- 
dar, and  no  judgment  entered  herein. 

Lewis,  C.  J.,  having  been  of  counsel  in  the  court  bebv, 
did  not  participate  in  this  decision. 


SAMUEL  CROSIER,  Appellant,  v.  ROBT.  McLAtlGH- 
LIN  AND  JOHN  FUI/rON,  Respondents. 

[1  Nevada,  348.] 

PucADiNGB,  How  CoNSTBUED. — The  pleadings  in  this  case,  properly  oob- 
stnied,  admit  a  common  possession  but  deny  a  common  title  or  right  of 
possession. 

Equity  -Knowledge  of,  How  AsoBBTAnvED. — ^TiThen  M.  and  F.  aei  jointiy^ 
making  a  pnrchaso  of  land,  and  F.  has  fall  knowledge  pi  thenataxe^o' 
character  of  an  equity  which  It.  holds  in  the  land  purchased,  and  X* 
knows  that  B.  asserts  some  equity,  but  does  not  know  the  nature,  c]ll^ 
acter,  or  extent  of  the  equity  claimed,  nor  the  justice  of  its  fouDdatH*! 
still  both  will  be  held  to  have  purchased  with  full  knowledge,  forV^ 
having  heard  of  the  claim  of  an  equity  and  having  failed  to  infom  lo** 
self  when  having  the  opportunity  to  do  so,  is  in  no  better  condition tbi^ 
if  fully  informed.  It  is  not  in  such  case  using  due  diligence  to  ittj 
solely  on  the  assertion  of  the  vendor  of  the  land  that  R.  has  no  equity* 

Pastt  in  Possession — Lkoal  ob  Equitable  Title  of. — It  is  immsteiid 
when  a  party  in  possession  files  his  bill  ftliiitpiinr  that  Im  is  a  tensiU  i^ 
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eommon  with  others,  asking  for  a  division  of  the  land,  etc.,  whether  he 
ihows  that  he  has  a  legal  title  in  common  with  the  defendants,  or  only 
hts  an  equitable  title  to  the  one-half  of  the  land  described.  In  either 
case  he  is  entitled  to  substantially  the  same  relief. 
(ffjm — When  Pabtt  not  EKTiTLifD  to  a.  Jubt. — ^When  a  party  files  a 
complaint  for  equitable  relief,  and  the  whole  case  shows  it  must  be  de- 
termined rather  upon  the  application  of  legal  principles  to  admitted 
fads,  than  on  the  determination  of  controverted  facts,  the  case  should 
not  be  submitted  to  a  jury. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
isirict  of  the  State  of  Nevada,  Washoe  County,  Hon.  C. 
Goodwin  presiding. 

The  facts  of  the  case  are  stated  in  the  opinion  of  the 
rort. 

Sorlk  dk  Harris,  for  Appellant. 

^Tho8.  Filch,  for  Respondents.  [*3i9] 

By  the  Court,  Beatdt,  J. : 

This  was  a  bill  filed  for  partition  of  real  estate  among 

BTeral  tenants  in  common,  account  of  profits,  etc. 

The  hill  alleges  that  the  plaintiff  and  defendants  are  the 

wnere  of  the  land  in  question,  and  are  in  possession  thereof 

sienants  in  common. 

*The  answer  denies  that  ''plaintiff  and  defend-  [^350] 

its  *  *  are,  *  or  ever  have  been,  as  tenants  in 

)nimon  or  otherwise,  owners  of,  and  in  the  possession  of, 

i tenants  in  common  or  otherwise,  [of]  the  ^  *  land." 

In  subsequent  portions  of  the  answer  there  is  a  denial  of 

16 allegation  made  in  complaint  that  plaintiff  was  the  ownei* 

[  a  half  interest  in  the  land,  and  a  distinct  averment  that 

Biendants  were  owners  of  the  whole  tract.     But  we  do  not 

lifik  this  answer  is  sufficient  to  deny  the  fact  that  plaintiff 

ttf  when  the  suit  was  commenced,  in  the  joint  or  common 

Bcopancy  of  the  land  with  defendants,  and  was  claiming  to 

ft  a  tenant  in  common  with  them. 

Indeed,  it  would  seem,  from  the  facts  developed  on  the 


(1)  4  Key.  95;  8NeT.285. 
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trial,  that  tbc  answer  was  not  intended  to  pat  in  issue 
allegation  that  plaintiff  was  occupying  and  nsing  the  piem- 
ises  in  common  with  defendants,  but  merely  to  raise  the 
question  of  his  right  to  do  so. 

Whatever  may  have  been  the  intention  of  the  pleader,  we 
hold  this  answer  does  not  deny  the  common  occupancy  of 
the  plaintiff  and  defendants,  and  this  must  be  taken  as  an 
admitted  fact  in  the  case.  The  evidence  would  show  this 
fact  with  reasonrble  certiiinty  if  it  were  not  admitted,  but  it 
frees  the  ease  from  embarrassment  to  start  out  with  thai  is 
an  admitted  proposition. 

The  other  facts  of  the  case,  about  which  there  is  no  con- 
flict of  testimonv,  are  as  follows: 

In  the  fall  of  ISGO  John  Johnson  and  Peter  Bice  agreed 
to  locate  a  timber  ranch.  Johnson  was  to  render  some  pe^ 
sonal  sers'iees  in  the  location,  and  Rice  was  to  pay  all  the 
money  oxi>enses,  and  they  were  to  hold  the  ranch  as  equal 
partnoi-s,  as  they  both  state. 

A  survey  was  made  at  the  request  of  both  parties,  by  the 
county  surveyor.  Kiee  paid  the  surveyor  and  chaiu  canir 
ers,  and  when  the  survey  was  completed  told  the  surveyor 
to  make  out  the  certificate  of  sur^'ey  in  the  name  of  John- 
sou,  for  the  reason,  as  would  seem,  that  Kice  held  seveial 
other  laud  claims,  and  was  apprehensive  of  some  difficoltj 
iu  holding  sv>  much  land  in  his  owu  name. 

After  the  survey  was  made  neither  party  resided 
[*351]  on  the  *land,  and  both  of  them,  either  iu  person  or 
bv  means  of  hired  men,  cut  timber  from  the  raDch* 
and  contributed  lalnn*  towards  felling  trees,  so  as  to  make 
H  markt\l  Wundarv  or  fence  around  the  ranch  to  exclude 
jum{>ers  or  other  claimants  from  the  premises  surveyed.  At 
the  time  the  survey  was  made,  one  of  the  defendants,  John 
Fulton,  was  iu  the  employ  of  Rice^  and  was  to  have  assisted 
as  a  ohaiu-\Mrrier«  or  something  of  that  sort,  in  making  tb< 
survov  iyyv  Eioe  and  Jobus«.>n. 

Indtvd,  lli^v.  and  we  believe  one  other  witness,  says  posi 
tively,  ho  did  assist  iu  making  the  survey.  Fulton  himsel 
»ays  he  w;is  sick  and  did  not  assist  the  surveyor  the  day  thi 
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QTvej  was  made,  but  does  not  deny  that  be  knew  it  was 
leing  made  for  Bice. 

His  language  is:  ''Bice  and  Johnson  were  going  up  to 
aye  the  land  surveyed.  I  was  to  go,  but  was  sick  and  did 
ot  go/'  and  much  more  to  the  same  effect. 
In  the  spring  of  1862  there  began  to  be  some  trouble 
boat  maintaining  possession  of  the  ranch,  and  Johnson, 
>  SToid  litigation,  determined  to  sell  out  his  interest  in  the 
laim.  He  applied  to  McLaughlin  to  buy.  McLaughlin, 
fter  several  conversations,  agreed  to  purchase  if  Fulton 
ronld  join  him.  Finally  a  deed  was  made  to  McLaughlin 
ud  Fulton  for  all  the  right,  title  and  interest  of  Johnson  in 
he  land.  There  is  nothing  in  the  granting  clause  of  the 
leed  to  indicate  whether  his  interest  was  an  entirety  or  a 
ulf  interest.  One  of  the  covenants  of  the  deed,  however, 
ronld  seem  to  indicate  that  he  had  a  right  to  sell  the  entire 
lyiemises  described. 

When  McLaughlin  purchased  he  says  he  was  aware  Bice 
dauDed  a  part  of  this  land,  or  an  interest  in  it,  but  pro- 
fesses to  have  been  ignorant  of  the  nature  and  extent  of  his 
elaim.  He  says  he  asked  Johnson,  and  Johnson  told  him 
Biee  had  no  claim;  that  he,  Johnson,  had  promised  Bice 
iudf  of  the  land  in  consideration  of  a  lot  in  Washoe  that 
Bice  was  to  give  him;  but  Bice  had  sold  the  lot  and  should 
We  none  of  the  land.' 

McLaughlin  claims  that  Johnson,  after  this  explanation, 
^  him  the  whole  of  the  land,  declaring  Bice  had  no  in- 
iotegt.  Johnson,  who  testifies,  denies  all  this  flatly;  states 
pontively  that  he  informed  McLaughlin  he  owned  one-half 
^tbe  land  and  Bice  the  other  half;  that  he  did  not 
Pwtend  to  sell  but  *one-half  the  land;  that  Mc-  [*352] 
I^hlin  knew  he  was  buying  but  one-half;  but  told 
Johnson  that  Bice  had  suggested  the  deed  might  be  made 
^\m,  (McLaughlin)  for  the  whole. 

After  Mcliaughlin  and  Fulton  purchased  they  put  up  a 
^bin  on  the  land,  and  they  or  their  hired  men  occupied  the 
^in,  and  other  parties  attempted  to  take  up  the  laud,  and 
^0  suits  were  brought  for  the  land  against  McLaughlin  and 
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The  evidence  is  couclasive  that  Bice  contribated  to 
defense  of  those  snits,  and  that  with  the  consent  of  both 
defendants.  There  is  a  great  deal  of  other  testimony,  shov- 
ing that  during  two  years  both  defendants,  by  word  andaoti 
recognized  the  fact  that  Rice  had  an  interest  of  some  kind 
in  the  ranch.  In  the  spring  of  1864,  the  present  phuntiff 
went  on  the  ranch  to  assist  one  of  defendants  to  cut  logs  for 
sale.  Whilst  so  assisting  defendants,  he  bought  Bice's  in- 
terest in  the  land,  and  after  his  purchase,  and  after  a  kuovl- 
edge  of  such  ])urchase  came  to  the  defendautx,  he  wis 
quietly  i>ermitted  to  remain  on  the  ranch  to  assist  in  catting 
the  logs  and  draw  a  part  of  the  proceeds  of  sale  of  logs.  In 
many  other  ways  defeudamts  seemed  to  admit  his  right  d 
possef^sion  there. 

On  the  other  hand,  whilst  this  knowledge  of  Bice's  claim, 
and  tacit  admission  of  his  equity  at  least  is  brought  home 
to  defendants,  it  is  stateil  by  McLaughlin,  on  oath,  and  co^ 
roborated  by  other  testimony,  that  from  the  moment  H^ 
Laughlin  got  his  deed  he  began  to  question  Bice's  right  to 
half  the  property  and  to  require  Bice  to  settle  or  pay  to  bin 
the  amount  of  an  old  note  and  account  which  he  alleges  Bice 
owed  him,  and  which  he  could  not  collect  because  they  wen 
barred  by  the  statute  of  limitation.  There  is  a  great  deal  of 
testimony  flatly  contnulicting  McLaughlin  in  many  paitio- 
ulars,  but  without  deciding  between  him  and  conflicting 
witnesses,  these  facts  and  conclusions  may  be  taken  as  foUj 
established : 

First.  When  Johnson  executed  the  deed  to  Fulton  and 
McLaughlin,  Fultou  knew  e3Lactly  the  nature  and  character 
of  Bice's  interest  in  the  laud. 

Second.  McLaughliu  knew  Bice  claimed  an  interest  intho 
land,  and  he  had  it  fully  iu  his  power  to  inform  himself  of 

the  nature  of  that  interest. 
[*353]       *Eice  lived  in  that  neighborhood,  he  could  hat© 
inquired  of  him,  or  iu  his  absence  from  home,  of 
his  agent.     He  could  have  inquired  of  his  own  partaeTf 
who  was  conversant  with  the  whole  transaction. 

It  was    not  using  diligence   on  his  part   (after  haring 
beard  of  an  equity  in  favor  of  Bice)  to  relj  solely  on  tkfl 
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Bpresentation  of  Johnson.  If  Johnson  was  trying  to  make 
{randnlent  sale  of  land,  in  which  Bice  had  an  interest, 
f  eooTse  he  was  not  the  one  of  whom  to  make  inquiiy 
bout  Rice's  title  or  equity.  Fnlton  had  full  notice  Mc- 
AQghlin  had  such  as  to  put  him  on  inquiry,  and  he  either 
as  fully  informed  of  the  equity  or  willfully  and  fraudu- 
intly  kept  himself  in  ignorance. 

Under  the  Utah  statutes  about  surveys,  and  the  rights 
squired  under  them,  and  all  the  circumstances  attending 
lis  case,  it  might  be  a  difficult  point  to  determine  whether 
oknson  and  Kice  should  be  considered  as  tenants  in  com- 
lon  of  this  ranch,  or  Johnson  considered  as  holding  the 
)gal  title  (so  far  as  possession  of  public  land  can  give 
itle),  with  a  resulting  trust  in  favor  of  Rice  for  one-half 
fit. 

In  either  event  the  rights  of  Crosier  are  the  same.  If 
bey  were  tenants  in  common,  the  deed  of  Johnson  only 
onveyed  a  half  interest  to  McLaughlin  and  Fulton.  If 
Johnson  had  the  entire  legal  title,  then  he  held  one-half 
nterest  in  trust  for  Rice,  and  they  being  purchasers  with 
lotice  held  it  the  same  way. 

The  plaintiff  is  entitled  to  the  relief  sought  in  his  bill. 

This  case  was  submitted  to  a  jury,  and  they  brought  in 
k general  verdict  for  defendants.  On  this  verdict  a  judg- 
ttent  for  costs  was  entered  against  plaintiff.  The  plaintiff 
aoYed  for  a  new  trial,  which  the  court  refused,  and  he  ap- 
>^  both  from  the  judgment  and  order  overruling  the 
notion  for  new  trial.  The  judge  who  tried  the  case  in  the 
ioort  below  seems  to  have  refused  a  new  trial,  not  because 
^was  satisfied  with  the  verdict,  but  because  it  waai  the 
^cond  jury  that  had  given  the  same  verdict.  Were  it  a 
'ommon  law  case,  that  would  be  a  very  strong  reason  for 
^ot  granting  a  new  trial;  but  this  was  a  chancery  case  that 
^i  not  involve  any  important  issues  of  fact.  It  depended 
>nthe  application  of  legal  principles  which  a  jury  were  in- 
^ble  of  determining.  It  should  never  have  been  sub- 
letted to  a  jury. 

*The jud^ent  for  costs  and  dismissal  of  complaint  ['*'354] 
iiet  aside. 
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The  court  below  will  decree  a  partition  of  the  propertjr, 
and  take  such  steps  as  may  be  necessary  to  adjust  the  ac- 
counts between  the  parties,  and  give  such  other  relief  as 
the  nature  of  the  case  may  require. 

Lewis,  C.  J.,  having  been  counsel  in  the  court  below,  did 
not  participate  in  this  decision. 


JONES  &  COLLA,  Respondents,  v.  O'FABBEL,  JAMES    \ 
&  CO.,  JAMES  HILL  and  WM.  JAMES,  AppELLAm     ' 

[1  Nevada,  354.] 

Pabtnkbship— Dkclabation  of  Pabtner,  when  kot  Bxndiko. — One  putner 
can  only  bind  another  in  rcgnrd  to  the  partnership  transactions,  and  not 
by  declarations  about  other  and  distinct  affairs.  Nor  can  an  agent 
bind  hiH  principal,  except  in  matters  pertaining  to  his  agency. 

^  Idem — Who  not  Pabtnkbs. — A  party  renting  property  and  furnishing  Di- 
terial  at  a  stipulated  price  to  a  manufacturing  company,  wherewith  to 
conduct  their  business,  does  not  thereby  become  a  member  of  the  in 
nor  responsible  for  their  debts.  Nor  is  such  party  responsible  for  th« 
debts  of  the  company  contracted  iu  improving  the  property  rented  a^ 
cording  to  the  terms  of  their  lease. 

•Idem— When  Xotick  need  not  be  Given. —  A.  and  B.  being  partnen  is 
one  particular  business,  A.  is  not  bound  to  notify  the  world,  nor  any 
particular  person,  that  he  is  not  a  partner  with  B.  in  a  new  finn  into 
which  B.  has  entered  with  other  parties,  and  which  new  firm  is  doing 
business  in  a  different  name  from  that  under  which  A.  and  B.  alvayi 
conducted  their  business. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  State  of  Nevada,  Washoe  County,  Hon.  C.  C 
Goodwin  presiding. 

The  facts  of  the  case  are  stated  in  the  opinion. 

W,  C.  Wallace^  for  Appellants. 

North  &  Hariis^  for  Respondents. 

[*35o]    *By  the  Court,  Beatty,  J : 

This  was   an  action  brought  against  Jaspar  OTarreli 
John  James,  William  H.  James,  James  Hill,  J.  W.  F»^' 

(1. )  2  Kev.  aia  \,1A  a  V«v.  843. 
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gion  and  E.  A.  Mier,  alleged  to  be  members  of  and 
nposmg  the  firm  of  **  OTarrell,  James  &  Co.,"  to  recover 
>  amount  of  a  note  executed  by  that  firm,  and  also  an 
^oant  for  articles  furnished  and  charged  to  the  same  firm, 
rhere  was  no  defense  made  by  any  of  the  defendants 
;ept  William  H.  James  and  James  Hill.  They  each  of  them 
ay  by  separate  answers  that  they  were  members  of  the 
n  of  OTarrell,  James  &  Co.  These  were  the  only  issues 
the  case.  This  case  was  tried  by  a  jury  on  these  issues, 
i  the  jury  found  against  both  the  defendants.  Various 
^options  were  taken  by  the  defendants.  Hill  and  William 

James,  during  the  progress  of  the  trial,  to  the  admission 
testimony.     They  both  moved  for  a  nonsuit  at  the  close 

plaintiff's  testimony,  and  both  took  exceptions  to 
rious  instructions  given  and  refused.  They  also  moved 
r  a  new  trial,  which  was  refused  by  the  Court,  and  this 
ipeal  is  taken  from  the  order  refusing  a  new  trial,  and  the 
dgment  in  the  case.  The  exceptions  taken  and  assign- 
eut  of  errors  are  very  numerous,  and  several  of  them  well 
ken. 

It  will  not  be  necessary  to  notice  them  in  detail,  but  we 
ill  briefly  examine  the  facts  of .  the  case  and  point  out  some 
!  the  errors  committed,  and  give  our  views  as  to  the  prin- 
ples  which  should  govern  the  case  in  any  future  trial.  In 
w  year  1861,  a  family,  consisting  of  the  father,  John 
unes,  and  several  of  his  sous,  among  them  William  H. 
Maes,  came  from  California  to  Washoe  county,  and  com- 
menced the  erection  of  a  quartz  mill.  The  business  was 
one  in  tlie  name  of  John  James,  but  William  H.  James 
"te  the  principal  manager,  and  held  a  power  of  attorney 
K>m  his  father.  William  H.  James  furnished  most  of  the 
Qoney  to  build  the  mill,  and  indeed  seems  to  have 
^n  the  principal  owner,  in  fact ;  doing  *the  busi-  [*356] 
mes8  in  the  name  of  his  father  to  avoid  his  California 
^tors. 

Before  the  mill  was  finished,  the  James  family  fell  short 
^f  funds,  and  applied  to  defendant  Hill  to  join  them  in 
l^diBg  the  mUl. 

^  application  was  made  by  William  H.  James,  but  he 
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used  his  father's  name  and  professed  to  act  as  attorney  for 
the  old  man,  bnt  did  not  conceal  the  fact  that  he  himself 
was  to  be  benefited  by  the  mill  operations.  Hill  agreed  lo 
take  a  conveyance  of  one-fourth  interest  of  the  real  estate, 
and  become  interested  to  the  extent  of  one-fourth  io  the 
building  of  the  mill. 

He  paid  two  thousand  dollars  and  took  a  deed  for  an  un- 
divided fourth  of  the  mill  property.  When  this  two  thou- 
sand dollars  was  exhausted  the  mill  was  still  unfinished,  and 
the  Jameses  applied  to  Hill  to  advance  the  money  to  finiah 
it.  He  did  so,  taking  a  conveyance  of  the  entire  mill  prop- 
erty as  security  for  what  he  had  advanced  over  and  above 
his  share. 

The  mill  was  finished  in  the  fall  of  1861,  and  proved  a 
failure.  The  owners  stopped  ninning  for  awhile.  Ou  ti» 
3l8t  of  January,  18G2,  James  Hill  and  John  James,  calling 
themselves  the  proprietors  of  the  Napa  Mill,  entered  into  a 
contract  with  Farriugton  and  Mier  that  they  (Hill  &  James) 
would  add  twelve  stamps  to  the  mill,  and  lease  to  Farring- 
ton  &  Mier  ground  adjoining  the  mill,  whereon  to  erect 
other  improvements  for  reducing  ores,  etc.  Hill  &  James 
were,  when  the  mill  was  finished,  to  run  the  twenty  stamps 
in  crushing  ore  to  be  furnished  by  Farriugton  &  JCer. 
Farriugton  &  Mier  were  to  pay  Hill  &  James  five  doUais 
per  ton  as  compensation  for  the  privileges  conferred  oft 
them  by  their  lease  for  crushing  the  ores. 

The  entire  power  of  the  mill  and  the  management  of  the 
reduction  of  ores  was  to  bo  in  the  hands  of  FarringtonA 
Mier,  except  the  crushing  of  the  ores  in  the  batteries.  That 
business  was  to  bo  conducted  by  Hill  &  James. 

Before  Hill  and  James  had  made  the  contemplated  im- 
provements, (the  addition  of  the  twelve  stamps),  James 
agreed  to  become  a  partner  with  Farriugton  &  Mier  in  their 
contract,  thus  becoming  in  effect  lessee  in  a  lease 
[*357]  *which  he  executed  as  one  of  the  lessors.  Thqf 
conducted  business  in  the  name  of  James  &  Co. 

And  again,  before  the  twelve  stamps  were  in  the  miBi 
Farriugton,  Mier  &  James  took  in  with  them  one  Jnsp* 
O'Farrel,  after  which  their  business  was  condaoted  in  th^ 
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le  of  O'Fan'el,  James  &  Co.  OTarrel  became  a  partner 
nly,  1862.  Subsequent  to  this  time  the  debts  sued  for 
ibis  action  were  contracted.  The  note  was  signed  by 
arrel  with  the  firm  name  of  OTarrel,  James  &  Co. 
goods  sold  were  charged  to  OTarrel,  James  &  Co. 
he  only  evidence,  or  pretended  evidence,  tending  in  the 
t  to  show  that  James  Hill  was  a  partner  in  the  firm  of 
arrel,  James  &  Co.,  were  some  declarations  or  state- 
tts  made  by  "William  H.  James.  These  were  objected  to 
SilVs  counsel,  as  hearsay  evidence,  and  received  not- 
istanding  his  objection.  This  testimony  seems  to  have 
Q  admitted  on  this  theory  by  the  court,  that  William  H. 
les  having  been  either  an  actual  partner  in  the  firm  of 
1  &  James,  or  else  the  acknowledged  agent  of  that  firm, 
admissions  he  might  make  as  to  Hill's  being  a  partner 
he  firm  of  OTarrel,  James  &  Co.  would  bind  Hill.  This 
ertainly  not  law. 

idmitting  Wm.  H.  James  to  have  been  a  partner  in  the 
I  of  Hill  &  James,  or  the  general  agent  of  that  firm,  all 
statements  about  the  business  of  Hill  and  James  would 
d  that  firm,  and  of  course  would  bind  Hill  as  far  as  he 
I  liable  for  the  contracts  of  that  firm.  But  it  is  not 
imed  that  Wm.  H.  James  was  the  agent  of  Hill  in  regard 
any  business  except  the  company  business  of  Hill  & 
nes,  and  his  statements  could  not  bind  Hill  in  other 
Iters.  He  could  not  bind  Hill  for  the  debts  of  OTarrel 
Co.  by  saying  that  Hill  was  a  member  of  that  firm.  An 
mt  can  only  bind  his  principal  by  declarations  or  admis- 
us  made  within  the  scope  of  his  authority  as  agent, 
[t  certainly  was  not  within  the  scope  of  his  authority,  as 
rtner  or  general  agent  of  the  firm  of  Hill  &  James,  to  say 
Uwas  a  partner  in  another  and  distinct  firm.  This  erro- 
DU8  judgment  of  the  court  below  as  to  Hill's  being  bound 
the  statements  of  W.  H.  James,  seems  to  have  caused 
«t,  if  not  all,  the  errors  committed  by  the  court  in  the 
il  of  this  case. 

^There  are  other  points  insisted  on  by  the  respond-  [*358] 
is,  which  we  will  notice,  to  prevent  future  confus- 
1  on  the  trial  of  the  cause.     It.is  insisted  that  as  the  mill 
NxT.  Dae.— 1 
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of  which  Hill  was  the  part  or  sole  owner  was  the  capital  or 
property  with  which  OTarrel,  James  &  Co.  did  businesgi 
that  therefore  Hill  had  capital  iuvested  in  business  withUitt 
firm,  and  was  responsible  for  their  debts. 

Upon  the  same  principle,  every  landlord  who  rents  a  boose 
to  a  mercantile  firm  would  be  responsible  for  the  debts  of 
that  firm,  because  the  landlord  has  property  which  the  firm 
uses  in  their  business.  Such  a  proposition  is  absurd,  and 
every  one  must  see  its  absurdity  when  put  in  this  form. 

Yet  that  is  substantially  the  proposition  iu  this  case.  A 
part  of  Hill's  mill  projwrty  is  rented  by  O'Farrel,  James  ft 
Co.  A  part  of  it  is  used  by  Hill  &  James  to  crush  rock  for 
OTarrol,  James  &  Co.,  the  latter  firm  paying  Hill  &  James 
five  dollars  per  ton  for  all  rock  crushed.  How  can  this  mab 
Hill  &  James  res}x>nsibie  for  the  losses  of  OTarrel,  James 
&  Co,  ?  The  business  of  the  two  firms  is  entirely  distiiiet»  \ 
and  ouo  iu  no  way  responsible  for  the  other.  John  James, 
and  [>erhaps  AVilliam  H.  Jamss,  are  members  of  both  firms. 
As  such,  they  may  be  res}K>nsible  for  the  debts  of  both  firms, 
but  Jainos  Hill,  because  he  is  a  partner  of  one  or  both  the 
Jamesos  in  the  firm  of  Hill  &  James,  is  not  therefore  respon* 
siblo  for  their  debts  iu  the  firm  of  OTarrel,  James  &  Co., 
with  which  he  had  no  connection.  Nor  is  Hill  responsible 
for  the  Jebts  of  OT;uTel,  James  «fc  Co.,  because  that  firm 
ooutraotovl  their  debts,  or  a  part  of  them,  in  patting  improre^ 
mouts  vui  U ill's  property,  iu  accordance  with  the  conditions 
of  their  lo;ist\  as  counsel  seem  to  argae. 

A  laiivUorvl  who  leases  prv>jvrty  with  a  condition  thatcfl^ 
tain  iusprv»vemeuts  art*  to  be  made,  in  lieu  of  rent,  is  not 
bouiul  for  the  debts  of  his  teu^uit  contracted  iu  making  those 
impivvc  meats. 

Filially,  it  is  couteuJcvl  that  Hill  was  one  of  the  parties 
who  bi;:U  the  Nara  mill.  That  the  firms  of  Farrington  4 
Miei\  Jvuues  Jc  Co.,  and  OTarrel.  James  4  Co.,  were  sll 
firms  K>:iucvl  for  the  {'iir^vse  of  making  additions  and  io- 
prv»vciuc:::s  to  aud  ou  said  j^ropertv,  and  carrying  on  busi- 
uoss  iu  cv>tiuec CLOU  therewith.  That  this  bnsineBS 
[*S3y_]  was  s«.*  ueariv  v.vuuected  with  the  ^business  of  Hill 
4  Jameti^  iu  building  the  mill^  th^t  it  became 
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\j  of  Hill  to  notify  all  the  world  that  be  was  not  a  partner 
the  firm  of  OTarrel^  James  &  Co. 

Under  many  circnmstances  it  is  necessary  for  a  retiring 
rtner  to  give  notice  of  bis  withdrawal  from  a  trading  or 
•rcantile  firm,  to  avoid  responsibility  for  debts  contracted 
er  his  connection  with  the  firm  has  ceased;  but  we  can- 
t  eonceive  of  a  case  where  it  would  be  necessary  for  a 
n  to  give  notice  he  was  not  a  member  of  a  firm  with 
lich  he  had  never  been  connected. 

Parrington  &  Mier  took  a  lease  from  Hill  &  James  in  the 
Bt  place;  certainly  it  was  not  necessary  for  Hill  to  say  he 
18  not  a  partner  with  his  tenants.    Afterwards  John  James, 

the  two  Jameses,  perhaps,  went  into  partnership  with 
iirington  &  Mier,  and  their  business  was  conducted  in  the 
ime  of  James  &  Co.  Hills  name  did  not  appear  in  the 
rm,  and  he  is  not  shown  to  have  had  any  knowledge  of  the 
)nnation  of  that  firm. 

Upon  what  principle  could  he  be  required  to  give  notice 
hat  he  was  not  a  member  of  it  ?  The  mere  fact  that  he  had 
)6en  a  partner  with  James  in  another  business,  did  not 
iike  it  Hiirs  business  to  watoh  James  and  notify  the  world 
M  be  was  not  his  partner  in  any  new  business  connection 
k might  form.  We  have  noticed  these  points  because  they 
•«re  insisted  on  by  respondents,  and  because  we  are  unable 
to  determine  from  the  instnictions  given  and  refused  by  the 
court,  how  far  it  may  have  been  misled  by  these  views  of 
cowwel.  The  court  erred  in  allowing  the  statements  of  Wm. 
H.  James  to  be  given  in  evidence  against  Hill.  It  erred  in 
'rfnaing  the  motion  for  a  nonsuit,  as  to  Hill.  It  erred  in 
^instruction  given  on  its  own  motion,  and  erred  in  refus- 
^  most  of  the  instructions  asked  by  defendant  Hill's 
coonsel. 

The  judgment  of  the  court  below  is  set  aside  and  a  new 
Wd  ordered. 

Ictb,  C.  J.,  having  been  counsel  in  the  court  below,  did 
M  participate  in  this  decision. 
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E.  RUHLING  ET  AL.,  Appellants,  v.  J.  M.  HACKETl 

£T  AL.,    EeSPONDENTS. 
[1  Nktada,  360.] 

PuuDiNQA— Okneral  Dkhubrkii. — Misjoinder  of  actioDB  cannot  be  tda 
advantage  of  on  a  general  demurrer. 

Dkxd  Caruibs  Lkouj  Tnus  to  Geantke. — A  deed  of  oonTejanoe,  «xeed4' 
and  delivered,  carries  the  abaolnte  legal  title  to  the  grantee,  and  if  mm 
laud  is  bj  mistake  conve^reil  than  \raa  intended  by  the  grantor,  it  cnMI 
the  legiil  title  to  that  portion  not  intended  to  be  conveyed,  as  veil  M 
that  which  it  was  the  intention  to  convey,  leaTing,  howereir,  an  eqnIdAl , 
interest  to  that  not  intended  to  be  conveyed  in  the  grantor. 

Dkxx>— Pc^KB  OF  Corsn  or  Eqcttt  io  ConnBCT  IfiwrAgiBi. — Cooriiii 
equity  have  the  power  to  correct  mistakes  in  deeds  and  other  exedlii.^ 
iua4ruaients,  so  as  to  make  them  conform  to  the  real  intention  of  ttfj 
parties^  even  to  the  extent  of  making  a  deed  include  more  land  iknll 
embrtkceil  in  it,  where  it  was  omitted  by  mistake,  fraud  or  surprise. 

AasiuNMKyr  of  Moktu40»«— The  assijjnment  of  a  mortgage  usually  esntal 
with  it  all  the  equiuble  rights  of  the  mortgagee  growing  out  of  it  Thi 
a:i4Uj:nment  of  the  mort^r&^  is  itself  Imt  the  transfer  of  an  eqnitdUl 
ri^ht  of  action  V>  the  assignee.  With  respect  to  the  refonnalioB  of  i 
mv>rtg^^«  the  a^au^ee  stands  in  the  same  position  as  the  moilM"** 

; — Pkomki  tv«  Fat  LxcmB.LNCss. — Where  the  purehaier  of  fsd 
pxvnvny  sgre<<s  w;ih  the  vendor  to  itkj  certain  incumbrances  upooilitf 
a  |>art  of  the  v\>naaderition  of  the  vx^cveyaBce,  the  person  holding  hA 
irtc'ir^ibniioe,  or  the  (vrso:!  to  wh;>ci  soch  payment  is  to  be  made,  Hf 
c^u^;ftin  an  aoci^^n  Tiivn  s-3ch  prv>ciise  or  agieemenU  Sodi  an 
stsu^Utu:  or  pr\?aixM  ^am  sjt  c\?ci«  within  the  slsluleof  fiandifti 
&«eu  ttt.^  Kf  in  wrtiULC- 


Arryja  f rv^ai  the  SecoEd  Javlioui  District  of  the  State  d 
Nevada.  Orcisbv  Coun:j,  Hon.  S.  H.  Wbi^mt  piesidiiig* 

The  f;*v*fejt  4j^j>eiir  ru  the  o^^Liicsi. 
0<*.'.\;^  A.  y.fhnfe^  tor  A^^ivUdknts. 

^        —         •> 

Ube  bill  iu  :Ii:5  cas*?  i<  br.^cgfct  to  refmnAOMK^ 
iCUi^c.  tVrvcU*B>c  :!:^o  ^cne.  jLiid  xjac  ;o  foc«cIo6e  a  veoto* 

lieu. 

Uhe  Via::::i&  jiiioje  :Ixa5  oa  the  SOtik  dijof  JiM 
[*^ft>4'  A.  i\  Ixv.^  *'.!ie  .leL*ei:Ju:xc  McKeirmdaleaiiddeliTeid 
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for  valae  received  lie  promised  to  pay  to  Henry 
y  or  order,  the  sum  of  three  thousand  dollars,  in 
states  gold  coin,  with  interest  at  the  rate  of  five  per 
:  month;  that  to  secure  the  payment  thereof,  McKey 
cecuted  and  delivered  to  Zartman  his  indenture  of 
e,  whereby  he  granted,  bargained  and  sold  to  Zart- 
uumber  nine  in  block  number  seventeen,  in  Carson 
ich  conveyance  was  intended  as  a  mortgage.  It  is 
alleged  that  on  the  4th  day  of  August,  a.  d.  1863, 
1  2iartman,  for  value  received,  transferred  and  de- 
the  said  note,  and  assigned  and  delivered  the  said 
;e  to  said  plaintiffs.  It  is  also  alleged  that  at  the 
the  execution  of  the  note  and  mortgage  above  re- 
3,  McKey  was  the  owner  of  lot  number  six  in  block 
seventeen,  in  Carson  city  ;  that  it  was  the  intention 
^ey  and  Zartman,  and  was  understood  and  agreed  by 
ween  them,  that  lot  six,  instead  of  lot  nine,  should  be 
3d  in  and  covered  by  said  mortgage  ;  that  it  was  not 
d  to  mortgage  lot  nine  at  all,  but  only  lot  six  ;  that 
rties  supposed  that  lot  six  was  the  one  described  in 
'tgage  at  the  time  of  its  execution,  but  that,  by  mis- 
Zartman  or  the  draughtsman  of  the  instiiiment,  lot 
nine  was  described  and  embraced  in  said  mortgage, 
of  lot  number  six  ;  that  at  the  time  of  making  and 
r  of  the  note  and  mortgage,  the  defendant  McKey 
interest  whatever,  in  lot  number  nine  ;  that  in 
A.  D.  1864,  Mrs.  Williamson,  who  owned  lot 
'  nine,  conveyed  the  same  to  the  defendant  Clayton, 
the  same  time  McKey,  by  Mrs.  Williamson,  acting 
kttomey  in  fact,  also  conveyed  all  his  right,  title  and 
i  in  lot  number  six  to  defendant  Clayton  ;  that,  for 
consideration  of  the  sale  to  Clayton  of  the  lots 
Qentioned,  he  agreed  to  pay  to  the  plaintiff  the  sum 
tiiousand  four  hundred  and  fifty  dollars  cash — the 
then  due  on  the  note  and  mortgage  held  by  them,  and 
^as  a  part  of  the  consideration  for  the  conveyance  of 
to  him.  It  is  also  alleged  that  at  the  time,  and 
the  conveyance  of  the  lots  to  him,  Clayton 
formed  *of  and  had  full  knowledge  of  the  [^365] 
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mistake  in  the  mortgage,  aud  of  the  intention  of  the  pbunt* 
iffs  to  liaye  the  same  reformed,  so  as  to  make  it  embrace  ibI 
cover  lot  six  instead  of  lot  nine. 

Plain  tififs  allege  further  that  though  often   reqnesled, 
Clayton  refuses  to  pay  to  them  the  four  thousand  foulnnh 
dred  and  fifty  dollars  which  he  agreed  and  promised  to  pij. 
For  the  purpose  of  securing  a  lien  upon  lot  niue,  it  is  al* 
leged  in  the  complaint  that  the  three  thousand  doOm 
loaned  by  Zartmau,  though  borrowed  by  McKey,  ym  Vk  \ 
fact  for  the  benefit  of  Mrs.  Williamson,  and  that  the  entirt ' 
sum  so  loaned,  was  by  her  expended  in  placing  improTemenli 
on  that  lot,  and  that  such  improvements  now  constitutes  ill 
chief  value.     Upon  these  facts  the  plaintiffs  pray  that  the 
mortgage  assigned  to  them  may  be  reformed  so  as  to  mab 
it  embrace  lot  number  six  :  that  that  lot  mav  be  sold  io 
satisfy  their  claim,  and  that  they  have  a  lieu  upon  lot  noo- 
ber  nine. 

To  this  complaint  the  defendant  Clayton  interposes  a  g«- 
eral  demurrer.  The  only  inquiry  which  can  be  presented 
upon  this  demurrer  is,  whether  the  complaint  states  &ote 
sufficient  to  constitute  a  cause  of  action.  Misjoinder  of 
actions  cannot  be  raised  upon  a  general  demurrer,  and, 
therefore,  if  it  were  admitted  that  plaintiffs  have  united 
assumpsit  with  a  bill  in  equity  to  reform  a  mortgage  deed, 
it  cannot  bo  taken  advantage  of  under  the  demurrer. 

It  is  claimed  by  respondents'  counsel  that  the  mortgage, 
in  this  case,  cannot  be  reformed  so  as  to  make  it  inclade 
land  not  described  in  it  at  the  time  of  its  execution,  thoii|^ 
it  be  admitted  that  it  was  written  by  fraud  or  mistake;  tbafc 
an  instrument  for  the  conveyance  of  land  may  be  refonnel 
so  as  to  diminish  the  quantity  conveyed,  or  agreed  to  be 
conveyed,  but  not  to  extend  it  to  land  not  described  in  the 
deed  or  agreement,  because  it  is  said  to  order  the  convey- 
ance of  land  which,  by  mistake  or  fraud,  is  omitted  from 
the  deed,  is  in  violation  of  the  statute  of  frauds  which  de- 
clares that  no  estate  or  interest  in  land  shall  be  created, 
granted  or  assigned,  unless  by  deed  or  conveyance  in  writ- 
ing, signed  by  the  party  granting  the  same;  but  that  orde^ 
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5  a  reconTejance  of  land,  which  is  conveyed  by  fraud  or 
stake,  is  not  in  violation  of  this  statute. 
'^For  this  distinction  we  find  no  authority  but  the  [^366J 
:tnm  of  Weston,  J.,  in  the  case  of  Elder  v.  Elder, 

Maine,  80,  who,  whilst  acknowledging  the  authority  of 
B  case  of  GiUispie  v.  J/oow,  (2  John.  C.  R.  585),  yet  en- 
avors  to  draw  tlie  distinction  above  stated  between  the 
o  cases.  That  distinction  may  have  been  clear  and  en- 
»ly  satisfactory  to  the  learned  Judge  who  delivered  the 
linion  in  Mder  v.  Elder^  but  we  must  acknowledge  it  to  be 
Aerly  beyond  our  comprehension. 

In  the  case  of  GiUispie  v.  iJoon,  it  appears  the  defendant 
id  agreed  to  purchase  two  hundred  acres  of  land  from  the 
laintiff,  but  by  mistake  the  deed  embraced  fifty  acres  more 
lan  was  intended  to  be  conveyed.  The  defendant,  though 
sknowledging  his  mistake,  insisted  upon  holding  the  entire 
wo  hundred  and  fifty  acres.  The  court  admitted  parol  tes- 
imony  to  establish  the  mistake,  and  upon  its  being  estab- 
flhed  ordered  the  defendant  to  reconvey  the  fifty  acres  not 
atended  to  be  conveyed,  to  the  plaintiff.  The  deed  from 
fas.  Moon  in  that  case  unquestionably  conveyed  the  legal 
bfe  to  the  entire  two  hundred  and  fifty  acres  to  the  defend- 
At^  and  left  the  grantor  a  mere  equitable  estate  in  the  fifty 
oes  not  intended  to  be  conveyed. 

A  deed  of  conveyance,  executed  and  delivered,  carries  the 
itMolute  legal  title  to  the  grantee,  and  if  more  land  is  by 
aiatake  conveyed  than  was  intended  by  the  grantor,  it 
ittries  the  I^al  title  to  the  portion  not  intended  to  be  con- 
Rtyed  as  well  as  to  that  which  it  was  the  intention  to  convey, 
loftring,  however,  an  equitable  interest  to  that  conveyed  by 
lustake  in  the  grantor. 

If  the  defendant  Moon  had  conveyed  the  entire  two  hun- 
liBd  and  fifty  acres  described  in  his  deed  to  a  bona  fide 
pQichaser,  without  notice  of  the  mistake,  such  purchaser 
'oidd  undoubtedly  have  gotten  a  good  title  to  the  entire 
let,  whieh  even  the  proof  of  the  mistake  would  not  defeat. 

Is  it  not  as  much  a  violation  of  the  statute  of  frauds  to 
tdmit  parol  proof  of  the  mistake  in  such  a  case,  and  to 
leoree  a  reconveyance,  as  to  decree  a  conveyance  of  land 
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omitted  from  the  deed?  Where  more  land  is  conveyed  thn 
was  intended,  a  reconveyance  is  decreed,  and  upon 
[*367]  what  authority  ?  Merely  *the  parol  proof  that  it  was 
not  intended  to  be  conveyed,  that  the  grantee  in 
whom  the  legal  title  is  vested  by  mistake  ought  not  to  be 
allowed  to  retain  it.  There  is  no  agreement,  either  verbal 
or  in  writing,  to  reconvey,  and  yet  it  is  admitted  that  is 
such  a  case  the  court  may  correct  the  mistake  and  order  a 
reconveyance. 

The  case  of  Gillespie  v.  Moon  is  therefore  as  much  within 
the  statutes  of  fraud  as  any  case  for  the  correction  of  a  mis- 
take can  be,  as  it  decreed  the  conveyance  of  fifty  acres  of 
land  by  defendant  to  plaintiff  whilst  there  was  no  agreement 
or  memorandum  in  writing  to  do  so. 

It  cannot  be  said  that  the  conveyance  by  mistake  of  more 
land  than  is  intended  by  the  parties  vitiates  the  deed  as  io 
that  portion,  and  that  no  title  to  the  portion  so  conveyed 
passes  to  the  giantee.  Such  a  rule  might  prevail  as  to 
simple  contracts,  but  not  to  deeds  conveying  real  estate. 

But  the  rule  that  courts  of  equity  have  the  power  to  oo^ 
rect  mistakes  in  deeds  and  other  instruments,  so  as  to  make 
them  conform  to  the  intention  of  the  parties,  is  so  UDi?e^ 
sally  recognized  and  acted  upon,  that  it  would  seem  scarcely 
necessary  to  do  more  than  refer  to  a  few  cases  which  di- 
rectly sustain  our  views  upon  this  question. 

It  would  be  a  reproach  indeed  to  the  equity  jurisprudenea 
of  our  country  if  it  could  justly  be  said  of  it  tliat  itisao 
trammeled  in  the  meshes  of  inflexible  rules  that  it  cannot 
correct  a  mistake,  or  grant  relief  from  the  hardships  of  frand 
and  imposition,  when,  as  in  this  case,  the  rights  of  innocent 
parties  do  not  intervene,  and  the  mistake  or  fraud  is  ad- 
mitted by  the  defendant. 

Can  it  be  seriously  claimed  that  if  it  be  the  intention  of 
the  grantor  to  convey,  and  the  grantee  to  purchase,  a  valu- 
able piece  of  land,  and  the  consideration  is  paid,  bat  bj 
mistake  a  piece  utterly  worthless  is  described  in  the  instru- 
ment of  conveyance,  that  a  court  of  equity  may  not  reform 
such  instrument  so  as  to  make  it  conform  to  the  admiltw 
Jntention  of  the  parties*!    It  ia  the  peculiar  province  d 
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iij  to  relieve  from  the  consequences  of  fraud,  surprise 
mistake;  but  it  would  illy  merit  our  commendation  if  it 
e  no  adequate  remedy  in  cases  of  such  manifest  injustice^ 
of  such  frequent  occurrence. 

The  question,  however,  is  no  longer  res  Integra^  [*368] 
the  power  of  a  court  of  chancery  to  correct  such 
take  is  thoroughly  established.  (3  Stark.  Ev.  1018, 1019 ; 
lis  V.  ITendei'son,,  4  Scam.  13;  De  Ileinier  v.  Cantillon,  4 
lu.  Ch.  B.  85;  Wiswall  v.  Hall,  3  Paige,  313;  Coleman  v. 
deij,  3  Dana,  486;  JF7^^fe  v.  JFt&on,  6  Blackf.  448;  BlodgeU 
Hcbari,  18  Vt.  (3  Washb.),  414;  Alexa7idei'  v.  Newton,  2 
It  266;  Parkham  v.  Parkham,  6  Humph.  287;  Rogers  v. 
inson,  1  Kelly  12;  Clapton  v.  Martin,  11  Ala.  187;  Bailey 
Baiky,  8  Humph.  230;  Baynard  v.  Noirts,  5  Gill.  468; 
Kay  V.  Simpson,  Ir.  Eq.  B.  452;  Trout  v.  Goodman,  7 
(0.  383;  JUoseby  v.  Wall,  23  Miss.  81;  Tilton  v.  TiUan,  9 
H.  385.) 

b  JFiUis  V.  Henderson,  snp^a,  by  mistake  a  tract  of  land 
scribed  in  a  mortgage  was  not  the  tract  intended  by  the 
rties  to  be  mortgaged;  it  was  held,  however,  that  the  pur- 
isers  of  the  land  intended  to  be  mortgaged  having  notice 
tbe  mistake  took  it  subject  to  the  mortgage,  and  that  a 
art  of  equity  may  correct  the  mistake  and  enforce  it 
UDst  the  land  in  the  hands  of  such  purchasers.  So  in  the 
Be  of  Blodgett  v.  Hobart,  where  it  appeared  that  by  mistake 
Muiof  the  lands  agreed  to  be  mortgaged  \vere  not  included 
the  mortgage  deed,  it  was  held  that  on  a  bill  for  that  pur- 
»e  a  court  of  chancery  would  correct  the  mistake  hy  order- 
ig  the  mortgage  to  be  so  reformed  as  to  include  the  land 
Biitted. 

In  Alexander  v.  Newton,  it  was  said  that  a  mistake  of  a 
srivener  in  drawing  a  deed,  whether  in  law  or  in  fact,  will 
0  corrected  by  a  court  of  equity  even  against  bona  fide. 
Inters. 

^  m  Clapton  v.  Martin,  the  court  held  that  where  a  writ- 
^  bgtmment  expresses  more  or  less  than  the  parties  in- 
^■^ded,  the  court  of  equity  will  reform  it.  And  Mr.  Justice 
^^t  in  TkyloT  y.  Luther  (2  Sumner,  228),  uses  the  follow- 
Bghngoage: 
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''Notbing  is  better  settled  than  that  the  true  constradioK 
of  the  statute  of  fraads  does  not  exolnde  the  enforeemenifli 
parol  agreements  respecting  the  sale  of  lands  in  cases  ol 
fraud;  for,  as  it  has  been  emphatically  said,  that  would  b« 
to  make  a  statute  purposely  made  to  prevent  fraud  the  Ten* 
est  instrument  of  fraud;  and  the  same  role  goteni 
[*369]  in  case  of  mistake  *as  of  fraud."  Indeed,  we  an 
unable  to  find  a  single  cose  which  militates  agaioal 
the  general  rule  that  a  court  of  equity  will  reform  a  mistab 
in  all  executed  contracts. 

Thero  are  many  cases  in  which  it  is  held,  and  perhaps  (h 
weight  of  authority  sustains  the  doctrine,  that  a  coort  o 
equity  will  not  correct  a  mistake  in  an  executory  contne 
where  the  mistake  is  denied  by  answer,  and  enforce  its  spe 
cific  i^erformance  as  corrected. 

But  if  the  contract  be  executed,  money  paid  ond  Ian 
omitted  by  mistake  from  the  instrument  which  it  was  tk 
intention  of  the  parties  to  include,  it  would  be  a  deploraU 
defect  in  the  equity  powers  of  our  courts  if  relief  could  n( 
be  granted.  This  is  the  distinction  made  in  all  the  casa 
and  we  think  not  a  solitary  case  can  be  found  where  a  oooi 
of  equity  has  refused  to  reform  a  material  mistake  in  a  dee 
or  mortgage,  unless  there  were  some  defense  besides  tl 
statute  of  frauds,  such,  for  instance,  as  unreasonable  dell 
upon  the  part  of  plaintiff.  All  the  authorities  relied  on  I 
the  respondents'  counsel  where  the  reformation  was  refuse 
are  cases  of  executory  contracts. 

But  it  is  said  that  even  if  such  a  mistake  can  be  co 
rected  in  favor  of  the  original  mortgagee,  that  it  is  a  mei 
equitable  right  of  action  which  is  not  assignable. 

The  authorities,  however,  are  directly  opposed  to  thisp 
sition.  The  assignment  of  the  mortgage  usually  carri< 
with  it  all  the  equitable  rights  of  the  mortgagee  growingoi 
of  it.  Indeed,  the  assignment  of  a  mortgage  is  itself  bnt 
transfer  of  an  equitable  right  of  action  to  the  assign^ 
TVith  respect  to  the  right  of  reforming  the  mortgage,  A 
assignee  stands  in  the  same  position  as  the  mortgage 
(  Waslibume  v.  JUoi-i-ills,  1  Day's  Cases  in  Error,  139;  ffflte 
pie  Y.  JUoon,  2  John.  C\i.  "R.  5^5,^ 
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The  complaiDt  alleges  that  Clayton  had  notice  of  the  mis- 
ike,  and  of  the  intention  of  the  plaintiffs  to  have  the  same 
afoimedy  at  and  before  the  time  of  his  purchase  of  lot 
umber  six.  By  demurring  to  the  complaint,  this  fact  is 
imitted,  and  he  is  therefore  placed  in  the  same  position 
ith  respect  to  the  reformation  of  the  mortgage-deed  as  his 
raotors  were-  {Blodgeit  v.  Hobari,  13  Vt.  414; 
VUlis  V.  Uenderson,  *4  Scam.  13.)  "We  are  also  of  [*370] 
pmion  that  the  plaintiffs  may  maintain  an  action 
gainst  the  defendant  Clayton  upon  his  promise  to  Mrs. 
Filliamsou  to  pay  a  certain  proportion  of  the  purchase- 
loney.  Such  a  promise  is  not  a  collateral  promise  in  the 
latnre  of  a  guarantee  of  the  debt  of  a  third  party,  but  is 
n  original  promise  upon  which  the  beneficiary  may  maiu- 
ain  his  action  direct.  (1  Parson's  Con.  390;  Hind  v.  Hold- 
Hip,  2  Watts.  104;  Aimold  v.  Lyman,  17  Mass.  400;  JacJcson 
f.Ilajf9,  11  Mass.  152.)  This  is  the  generally  recognized 
nle  in  the  American  cases;  the  English  cases,  however,  do 
u>t  maintain  the  same  rule. 

The  judgment  of  the  court  below  reversed  and  cause 
MDandedy  and  leave  granted  defendant  to  answer. 


ADOLPHUS  WAITZ,  Appellant,  v:  ORMSBT  COUNTY, 

Respondent. 

[1  Nevada,  370.] 

Comnr  ComcnBioineBs— Bight  of  Appeai<  and  othbb  Rkmedibs. — Thoagh 
■eetioii  twentj-three  of  the  act  of  18G1,  creating  boiircis  of  connty  com- 
Busionenf  and  defining  their  dnties,  authorizes  un  appeal  to  the  dis- 
trict coarts  from  the  decision  of  the  board,  it  does  not  tako  away  other 
modiM  of  procedure  provided  by  statnte.  It  is  not  nnnsual  to  permit 
•ereral  modes  of  proceeding  to  obt^iin  the  same  remedy,  leaving  it  op- 
tional with  the  person  seeking  it  to  select  either. 

^^QQvir  JCAT  BB  BuwD.  —  Section  ooe  of  "An  act  prescribing  the  manner 
a&d  maintaining  actions  by  or  against  counties/'  passed  in  186  i,  author- 
imaetiona  to  be  brought  and  maintained  against  counties,  and  is  not 
Merely  an  act  providing  where  such  actions  may  be  brought. 

^CooiTT  CovMiaBioiiKBB — AnTBOBiTT  OF,  TO  BoKuow  MoNKT. — Couuty  com- 
luwioBeiB  being  creatures  of  the  statute,  have  n*)  {wwers  beyond  those 
cxptcnlj  granted  by  the  legislature.    The  statute  not  authorizing  it, 

(1)  8  Her.  810:  8  ITer.  95;  6  Kev.  lOi;  9  Nev.  W. 
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they  cannot,  therefore,  issue  a  county  'warrant  as  collateral  secnritj  for 
money  borrowed.  A  warrant  so  issued  would  bo  utterly  void. 
Idkm — MoNKT  LoANKD,  HOW  COLLECTED.  — Money  loaned  to  the  commiiakn* 
ers  for  Iho  benefit  of  a  county,  may  be  recovered  from  the  ooanty, 
with  legal  interest  thereon,  if  it  is  shown  that  it  was  appropriated  to  tkt 
execution  of  an  act  which  it  is  made  the  duty  of  the  commissioDento 
perform,  and  the  county  hns  received  the  benefit  of  it.  But  nothing 
can  bo  recovered  which  is  not  shown  to  have  been  expended  for  the  QM 
and  benefit  of  the  county,  and  for  some  purpose  authorized  by  law. 

[*371]      *  Appeal  from  the  District  Court  of  the  Second 
Judicial  District  of  the  State  of  Nevada,  Ormsbj 
County,  Hon.  S.  H.  Wright  presiding. 

The  facts  appear  in  the  opinion. 

Bobei't  M,  Clarke^  for  Appellant. 

Thomas  E.  Haydon  and  Charles  E.  Flajidreau,  for  Be- 
spondent. 

[*374]      *By  the  Court,  Lewis,  C.  J.: 

It  is  shown  by  the  complaint  in  this  action  that  on  fli6 
22d  day  of  June,  A.  D.  1863,  the  county  of  Ormsby  became 
indebted  to  one  John  Wagner  in  the  sum  of  five  hundred 
dollars;  that  such  indebtedness  was  contracted  in  the  man- 
ner following,  viz. :  On  tlie  22d  day  of  June,  a.d.  1863,  tli« 
said  Wagner,  at  the  special  instance  and  request  of  the 
board  of  county  commissioners  of  the  county  of  Ormsby, 
paid  to  the  said  county  for  its  use  and  benefit  the  sam  of 
five  hundred  dollars,  in  United  States  gold  coin;  that  ih® 
same  was,  by  the  board  of  commissioners  of  the  county, 
appropriated  to  its  use  and  benefit — that  is,  expended  w 
removing  certain  paupers  from  the  county;  that  to  secure 
the  payment  of  the  money  so  paid,  the  county  commission- 
ers caused  to  be  issued  and  delivered  to  John  Wagner  • 

warrant  on  the  treasurer  of  the  county,  directing huB 
[*375]  to  pay  to  John  Wagner  the  sum  of  fifteen  *hundred 

dollars  from  the  general  fund  of  the  county.  It  also 
appears,  by  indorsement  on  the  back  of  the  wari'ant,  tbatw 
was  understood  and  agreed,  by  and  between  Wagner  and 
tho  board  of  county  commissioners,  that  it  should  be  Md 
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nerely  as  collateral  security  for  the  payment  of  the  five 
mndred  dollars  clttimed  to  be  due,  with  five  per  cent,  per 
QODth  interest  thereon,  which  was  to  be  paid  on  or  before 
he  22d  day  of  June,  a.d.  1864.  It  is  also  alleged  that  the 
ilaintiff,  before  the  bringing  of  this  action,  became  the 
nmer  and  holder  of  the  claim  of  five  hundred  dollars,  and 
ilso  of  the  warrant  of  fifteen  hundred  dollars,  and  that  the 
mm  of  five  hundred  dollars  with  interest  at  the  rate  of  five 
percent,  per  month  from  the  22d  day  of  June,  a.d.  1863,  is 
now  dae  him  frem  defendant. 

Plaintiff  prays  judgment  for  the  amount  of  his  claim,  and 
a  decree  authorizing  the  sale  of  the  fifteen  hundred  dollar 
warrant  to  satisfy  the  same. 

To  this  complaint  the  defendant  demurs,  assigning  as 
gronnds — first,  that  the  court  has  no  jurisdiction  of  the 
subject  matter  of  said  action,  in  this,  that  no  action  can  be 
brought  or  maintained  against  a  connty  upon  an  indebted- 
ness of  the  same,  but  the  creditor  must  resort  to  the  officers 
of  said  county  to  have  his  account  audited  and  allowed; 
second,  the  court  has  no  jurisdiction  of  the  party  defendant 
in  this  action,  because  no  action  can  be  maintained  against 
a  county  upon  an  indebtedness  of  the  same;  third,  the  com- 
plamt  shows  upon  its  face  that  the  obligation  upon  which 
die  action  is  founded  is  one  which  the  board  of  county  com- 
oussioners  had  no  power  to  contract,  and  that  they  had  no 
snthority  in  law  to  issue  the  warrant  set  out  in  the  com- 
pliint  for  the  purpose  therein  alleged. 

Upon  this  demurrer  it  is  urged  on  behalf  of  the  defend- 
^t,  that  this  action  cannot  be  maintained  against  the 
county,  even  if  the  debt  had  been  properly  contracted; 
4at  the  proper  remedy  is  by  appeal  from  the  decision  of 
fte  county  commissioners.  The  23d  section  of  the  act  of 
1861,  creating  boards  of  county  commissioners,  and  de- 
ling their  duties,  declares  that  **  any  person  may  appeal 
^  the  decision  of  the  board  of  commissioners  to  the 
^t  term  of  the  district  court  of  the  same  county;"  but 
fbere  was  no  law  requiring  a  person  holding  an  account 
gainst  a  connty,  to  present  it  to  the  board  for 
*»lWance  until  the  law  ot  1865.    And  whilst  the  ^*aT6"\ 
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section  referred  to  may  have  natboriaed  au  appeal  from 
the  action  of   the  board  of  commiBsioners  disallowing  in 
account,  it  certainly  does  not  take  away  other  modes  of 
proceeding  provided  by  statute.     It  is  not  unusual  to  pOT- 
mit  several  modes  of  proceeding  to  obtain  the  same  remedy, 
leaving  it  optional  with  the  person  seeking  it  to  select 
either.     In  this  case,  the  mere  provision  that  a  "person 
may  appeal,"  is  not  sufficient  to   authorize   this  court  in 
holding  that  the  only  remedy  against  a  county  is  to  present 
the  account,  and  if  it  is  rejected,  to  appeal  to  the  district 
court.     It  would  seem  more  proper  to  hold  that  that  coarse 
may  be  pursued,  or  any  other  provided  by  law,  as  persons 
choose. 

It  must  be  clear  to  all  that  if  a  certain  mode  of  proceed- 
ing is  provided  by  the  statute,  section  twenty-three,  giving 
another  remedy,  would  not  repeal  or  conflict  with  it,  but 
both  would  stand  together. 

Is  there  then  any  law  authorizing  an  action  against  a 
county  upon  an  account?  Sec.  1  of  an  ''Act  prescribing 
the  manner  of  commencing  or  maintaining  actions  by  or 
against  counties,"  passed  in  1864,  provides  that  "actions 
against  a  county  may  be  commenced  in  the  district  court  of 
the  judicial  district  embracing  said  county." 

Counsel  for  defendant  contend  that  this  law  merely  de- 
clares where  actions  against  a  county  may  be  commenced, 
and  does  not  authorize  any  action  to  be  instituted  against 
them,  other  than  those  which  could  have  been  maintained 
before  the  passage  of  the  law. 

Though  this  law  is  not  very  artificially  framed,  it  seems 
to  have  been  the  intention  of  the  legislature  to  authorise 
the  briuging  of  actions  generally  against  counties. 

And  whatever  construction  this  court,  untrammeled  by 
decisions,  would  feel  disposed  to  place  upon  it,  the  de- 
cisions in  California  upon  the  same  law  leave  no  opportn* 
nity  for  construction.  It  has  been  repeatedly  held  by  tb<> 
courts  of  that  state  that  this  law  gave  the  right  to  bring 
actions  against  counties.  {Oilman  v.  The  CoutUy  of  Ccf^ 
Cosia,  6  Cal.  676;  8  Cal.  52.) 
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i  is  farther  claimed  that  the  commissioners  had 
power  *to  contract  the  debt  upon  which  tliis  ac-  [*377]. 
a  is  founded.     Of  this  there  can  scarcely  be  a 
ibt.    The   statute  expressly  enumerates  the  powers  of 
mty  commissioners;  that  of  borrowing  money  is  no- 
ere  conferred  upon   them;  and  that  such   officers  can 
re  no  powers  except  those  expressly  granted  by  the 
iislature,  is  too  well  established  to  admit  of  question 
w.    And  the  issuance  of  a  county  warrant  as  collateral 
rurity  was  as  unauthorized  as  the  borrowing  of  the  five 
Ddred  dollars,  and  is  therefore  utterly  void. 
Bat  it  does  not  follow  that  because  the  commissioners 
d  no  right  to  borrow  money  that  the  plaintiflf  cannot  re- 
Ter  the  five  hundred  dollars  advanced  for  the  benefit  of 
B  county. 

Though  the  contract  between  Wagner  and  the  county 
mmissioners  was  null  and  void,  and  would  not  authorize 
recovery  upon  it,  yet  if  the  plaintiff  shows  that  the  tivo 
lodied  dollars  advanced  by  his  assignor  was  expended  for 
e  benefit  of  the  county,  and  in  a  manner  authorized  by 
ir,  be  may  recover  upon  a  count  for  money  had  and  re- 
ived.   (2  Green.  Ev.,  Sec.  117.) 

The  author  says:  '*The  count  for  money  had  and  re- 
ived, which  in  its  spirit  and  objects  has  been  likened  to 
bill  in  equity,  may  in  general  be  proved  by  any  legal  evi- 
nce, showing  that  the  defendant  has  received  or  obtained 
^session  of  the  money  of  the  plaintiff,  which  in  equity 
rfgood  conscience  he  ought  to  pay  over  to  the  plaintiff." 
This  proposition  is  well  settled  and  seems  to  cover  this 
we.  If  the  money  loaned  by  Wagner  was  expended  in  the 
^ecution  of  an  act  which  it  is  made  the  duty  of  the  com- 
^ouers  to  perform,  and  the  county  has  received  the 
BDefik  of  it,  it  is  legally  bound  to  pay  the  money  so  appro- 
^^^  to  its  benefit  with  legal  interest  thereon. 
Bot  nothing  can  be  recovered  which  it  was  not  shown 
^  expended  for  the  use  and  benefit  of  the  county,  and 
^  some  purpose  authorized  by  law.  No  execution  can, 
^ever,  be  issued  against  the  county,  but  the  judgment. 
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if  obtained,  must  be  presented  to  the  board  of  commift-  J^ 
sioners  as  provided  by  the  law  of  1865. 

Judgment  of  the  court  below  reversed,  and  cause  »• 
manded. 


OPINION  ON  EEHEARING. 

[*378]      *By  the  Court,  Lewis,  C.  J.,  on  rehearing: 

In  the  petition  for  rehearing  in  this  case,  counsel  for  de- 
fendant rely  upon  and  urge  the  proposition  that  an  actioi 
for  money  had  and  received  cannot  be  maintained  against i 
municipal  corporation  in  a  case  of  this  kind. 

This  point  was  not  made  upon  the  argument  of  thecasBi 
but  was  fully  considered  by  the  court  in  arriving  at  its  de- 
cision, and  no  reasons  are  now  advanced  which  we  deea 
sufficient  to  change  our  foimer  conclusions. 

No  authorities  were  then  cited  in  support  of  the  podtioi 
taken  by  the  court  on  this  point;  but  we  take  this  opporti- 
nity  of  referring  to  the  case  of  ArgeiUi  v.  The  City  of  /San 
Francisco  (16  Cal.  263),  which  directly  sustains  our  conch* 
sions  on  all  the  points  in  the  case. 

Hehearing  denied. 


D.  M.  DESMOND,  Appellant,  v.  Q.  W.  STONE, 

Eespondent. 

[1  Nevada,  378.] 

SuBVET  or  Land — Eight  of  PosssasioN. — A  survey  of  agricnltortl  luA 
made  iu  accordiiDce  with  the  provisions  of  section  two  bundredand  lixtr 
one  of  nu  act  entitled  '*Au  act  to  regulate  surveyors  and  surreyio^ 
gives  the  person  for  whom  such  survey  is  made  a  right  of  posaesriosfi' 
one  year  from  the  time  the  certificate  is  recorded. 

Appeal  from  the  District  Court  of  the  First  Judicial  K** 
trict  of  the  State  of  Nevada,  Storey  County,  Hon.  BiCHABP 
Rising  presiding. 

The  facts  of  this  case  appear  in  the  opinion  of  the  coor^ 

£.  C.  jnUtman  a»id  Isaac  L.  SKw:fe,  for  Appellant. 
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^  the  Court,  Lewis,  C.  J. : 

lis  action  was  brougbt  to  recover  a  tract  of  laud  consist- 
»f  about  two  hundred  and  forty  acres,  located  in  the 
tj  of  Storey.  The  defendant  denies  the  plaintiff's  title, 
ivers  that  he  ie  the  lawful  owner  and  entitled  to 
possession  thereof.  By  consent  of  parties  the  [*379J 
n  was  tried  by  the  court,  and  the  findings  dis- 

the  following  facts:  That  in  August,  A.  d.  1863,  the 
tiff  caused  the  land  in  question  to  be  surveyed  by  the 
ty  county  surveyor,  and  within  thirty  days  thereafter 
the  certificate  of  such  survey  recorded  in  the  office  of 
ounty  recorder;  and  that  afterwards  he  built,  or  caused 
)  built,  a  small  house  upon  the  premises,  and  placed 
i  around  the  entire  tract.   It  also  appears  that  in  April, 

186^4,  about  eight  months  after  the  survey,  the  defend- 
entered  upon  the  premises,  fenced  about  three  acres 
3of,  built  a  small  house  thereon,  and  occupied  the  same 
L  that  time  to  the  time  of  bringing  this  suit, 
pou  these  facts  the  court  below  rendered  judgment  in 
r  of  the  defendant. 

lie  act  of  the  year  1861,  entitled  ''An  act  to  regulate 
eyors  and  surveying''  (Statutes,  section  267),  provides 

the  certificate  of  the  county  surveyor  of  the  survey  of 
1,  provided  the  same  is  recorded  within  thirty  days  after 
delivery  thereof,  shall  be  evidence  of  possession  for  one 
:  from  the  date  of  record  of  such  certificate.  The  re- 
'ements  of  the  statute  seem  to  have  been  fully  followed 
lie  plaintiff  in  this  case. 

y  virtue  of  that  survey,  therefore,  he  must  be  deemed  to 
Q  possession  for  one  year,  regardless  of  whether  he  does 
other  act  or  not.  The  official  survey  for  the  period  of 
year  amounts  to  the  same  as  an  actual  and  continuous 
ipation,  and  nothing  further  would  seem  to  be  required. 
8  case  must  not  be  confounded  with  that  of  Sankey  v. 
fes,  ante  68.     In  that  case,  no  official  survey  was  shown, 

the  parties  relied  upon  actual  possession  only.     But 

survey  in  this  case  by  the  statute  gives  possession,  as 
dnt  to  recover  in  ejectment  as  the  actual  occupation. 

Kit.  Daa— 21 
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which  in  the  case  of  Sanhey  v.  Noyes  we  held  to  be  neoes- 
saiy  where  no  such  survey  was  relied  on. 

Judgment  of  the  court   below  reversed  and  cause  re- 
manded. 


WILLIAM  VAN  DOREN,  Respondent,  r.  A.  W.  TJADEB^ 
J.  D.  WINTERS  ET  AL.,  Appellakts, 

[1  Nkvada,  380.] 

Indobsemknt  of  Note  . — ^There  can  bo  no  strict  indorsement  of  a  negotiali 
promissory  note,  except  by  the  payee  or  indorsee. 

CoNTBACTs— Intention  of  Pabtikh  Gtovebn. — The  intention  of  the  paitieifa 
A  contract  is  always  the  object  which  is  to  govern  the  court  in  its  inUi 
pretntion,  and  in  ascertaining  the  rights  and  obligations  of  the  i«itie 
to  it. 

Contracts  of  guabanty  must  be  in  wbitino. — The  contract  of  goanal; 
to  bo  effectnul  must  be  iu  writing,  and  mast  express  ih€  oonsidentioi 
npon  which  it  is  based.  Where,  therefore,  a  stranger  to  a  promii«oi; 
nolo  c^ndorses  it  in  blank  at  the  time  of  its  execution,  thoagh  he  Im  i 
guarnutor  of  the  note,  yet  he  cannot  be  holden  upon  it  where  then  i 
no  such  contract  iu  writing  expressing  the  consideratioii  for  fail  vaifli 
taking. 

GuABAN'iou  of  note. — What  NOTICE  ENTITLED  TO. — A  guarantor  of  a  proa 
issory  note  will  not  be  discharged  by  the  failure  of  the  holder  to  demii 
payment  and  give  strict  notice  of  non-payment.  Beasonable  notioe  o 
the  (lisbouor  of  the  note  is  all  (hat  hois  entitled  to. 

GONTBACT  OF  OUABANTY  MUST  KXPBF«SS  CONSIDKBATION. — A  COntTOCt  of  gUiXUli; 

though  made  at  tho  time  of  the  principal  contract  and  upon  the  BiiBi 
consideration,  must,  nevertheless,  be  iu  writing,  signed  by  the  ptii] 
to  bo  changed,  and  muHt  express  the  consideration  which  sustaini  it 

POWKB  OF  APPELLATE    COUUT  TO   BKVKBSE  JUDGMENT. — If  AQ    appellate  WtA 

finds  iu  the  investigation  of  a  cane  that  the  facts  stated  in  the  compbiiti 
with  all  legal  intendments  in  its  favor,  will  not  support  the  judgmeftli 
tho  court  can  do  no  less  than  reverse  such  judgment,  although  conoid 
may  not  have  hit  ou  tho  proper  grounds  for  asking  a  reversal. 

Wbtitkn  aobeement  when  pbksumkd  i-o  DE  LAWFUL. — Where  the  terms  oil 
conditions  of  an  agreement  are  set  out  in  a  complaint,  and  a  vioUtioi 
of  that  agreement  is  charged  against  the  defendant ;  if  it  is  such  on  inttff* 
ment  as  the  law  requires  to  bo  iu  writing  and  the  complidnt  is  silent  M 
to  whether  it  was  oral  or  written,  courts  will  presume  it  to  be  lawftil  tf 
written  agreement  until  the  contrary  is  shown. 

What  a  demcbbkb  admits. — The  party  demurring  admits  the  truth  of  wltf^ 
ever  is  contained  iu  tho  complaint  and  nothing  more.  A  demuiierdoei 
not  admit  new  facts. 

Consideuation  and  pbomisk. — The  promise  to  answer  for  the  debt  of  tnothc 
and  the  consideration  for  that  promise,  need  not  be  contained  in  ^ 
same  paper,  provided  the  signature  of  the  guarantor  can  be  ooUMCtB^ 
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with  both.  A  note  imports  consideration  to  the  maker,  bnt  it  does  not 
import  n  consideration  for  a  guaranty  of  its  payment  by  a  third  party. 
'AXAKTX  'WKTTZKO  viTST  SHOW  coNSiDKBATioN. — The  intent  of  the  statute  of 
frauds  seems  to  be  that  the  writing  itself,  without  extraneoas  evidence, 
should  show  the  consideration  for  the  guaranty. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
istrict,   State  of   Nevada,  Ormsby  County,  Hon.  S.  H. 
Bright  presiding. 
The  facts  are  stated  in  the  opinion. 

Mnaier  dc  Flandreau,  for  Appellants. 

Clayton  dc  Clarke^  for  Bespondents. 

•884]      *By  the  Court,  Lewis,  C.  J. : 

Tliis  action  was  brought  to  recover  the  sum  of  three  hun- 
Rd  dollars  on  a  promissory  note,  which  it  is  alleged  in  the 
implaint  was  on  the  27th  day  of  Janunry,  a.  d.  1864,  exe- 
rted and  delivered  by  the  defendants  to  the  plaintiff. 
It  is  further  alleged  in  the  complaint  that  the  defendants, 
inters  and  Hopkins,  signed  the  note  as  sureties;  that  they 
icame  and  were  original  parties  thereto,  and  joint  makers 
rthe  indorsement  of  their  names  upon  the  back  thereof,  at 
e  time  of  its  execution  and  before  the  delivery  of  the  same 
» the  plaintiff. 

It  is  also  alleged  that  the  defendant  Tjader,  at  the  time 
\  making  the  note,  and  continuously  since  that  time,  has 
ten,  and  now  is,  wholly  insolvent,  and  that  there  is  now 
06  plain  tiff  from  defendants  on  said  note  the  sum  of  three 
tnndied  dollars. 

To  this  complaint  the  defendants,  Winters  and  Hopkins, 
Bierpose  a  demurrer,  assigning  as  grounds  therefor  that 
^  complaint  does  not  state  facts  sufficient  to  constitute  a 
*Q8eof  action  against  them,  in  this: 
First.  That  it  appears  by  the  complaint  that  they 
*  not  *primarily  or  originally  liable  on  the  note,  [*385] 
It  only  secondarily  and  conditionally  liable  thereon 
sureties  for  the  maker,  and  have  not  been  notified  of  the 
ssentment  to,  demand  of  payment  of,  and  refusal  of  pay- 
nt  by  the  maker. 
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Second.  That  it  appears  from   the   complaint  that  (ba 
defendants,  Winters  and  Hopkins,  are  indorsers,  and  not;! 
original  makers  of  the  note,  and  that  no  demand  and  no&a] 
is  alleged. 

Third.  That  it  appears  from  the  complaint  that  QnBj 
signed  the  note  as  guarantors,  and  not  as  makers,  and  tint 
it  is  not  alleged  that  they  have  ever  been  notified  of  the 
non-payment  and  dishonor  thereof  by  the  maker,  A.  W. 
Tjader. 

Two  points  are  presented  for  investigation  in  this  case: 

First.  What  character  does  an  in'egular  indorser  in  blaoki 
of  a  negotiable  promissory  note,  who  signs  his  name  npot ; 
the  back  at  the  time  of  the  execution  and  delivery,  occopf 
— whether  he  is  to  be  treated  as  an  original  maker,  a  stiiflt 
indorser,  or  as  a  guarantor;  and 

Second.  What  are  his  responsibilities? 

The  authorities,  it  must  be  admitted,  ore  irreconcilftUf 
conflicting,  and  it  cannot  be  said  that  any  rale  is  now  defi- 
nitely settled;  indeed,  the  only  fact  fully  determined  by  the 
authorities  is,  that  nothing  at  all  has  been  settled.  Ik 
earlier  decisions  in  New  York  uniformly  held  an  irregols 
indorser  liable  as  the  maker  of  the  note.  {JIaiirow  v.  D^\ 
ham,  3  Hill,  584;  Luqneei'  v.  Pro88ei\  1  Id.  256;  4Id.4Slfe| 
MUUr  v.  Gaston,  2  Id.  188;  Ilovgh  v.  Gray,  19Wend.2(Bj; 
Kek'hell  v.  JJiirnSy  24  Id.  456;  Jllen  v.  Bigldmire,  20  Johii 
365.)  But  all  these  eases  have  subsequently  been  overrolei 
and  an  irregular  indorser  in  blank,  signing  his  name  npoi 
the  back  of  a  negotiable  note  at  the  time  of  its  execution,  ■ 
now  held  in  that  state  to  be  an  indorser,  entitled  to  staiot 
notice,  and  discharged  by  the  failure  to  present  for  pij* 
ment,  and  to  give  strict  notice  of  non-payment.  (Spia^' 
Gilmau,  1  Const.  321;  Ellis  v.  Broion,  6  Barb.  282;  Wala^ 
hmj  v.  Sinclair,  26  Id.  425;  Collrell  v.  Co7iklin,  4  Duer,  4S.) 

This  same  doctrine  has  been  recognized  in  some  othei 

states,  but  no  satisfactory  reason  is  given  for  hdir 

[*386]  ing  that  an  entire  ^stranger  to  a  note,  and  one  who 

never  had  an  interest  in  it,  should  be  held  onlyi* 

an  indorser. 

These  decisions  are  also  in  direct  conflict  with  the  fgB^ 
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1  rale  that  there  can  be  no  strict  indorsement  of  a  nego- 
ble  promissory  note,  except  bj  the  payee  or  an  indorsee, 
rhe  mle  requiring  the  presentment  for  payment  to  the 
ker,  and  strict  notice  of  non-payment  to  the  indorser,  in 
leral  embodies  no  principle  of  justice  to  recommend  it  to 
)  favorable  consideration  of  the  courts.  And  as  the  strict 
;b1  rules  governing  the  duties  and  liabilities  of  indorsers 
;en  work  hardship  and  injustice,  they  should  not  be  ex- 
ided  so  as  to  embrace  cases  not  already  clearly  within 
eir  scope.  To  extend  it,  therefore,  to  a  class  of  cases  not 
Murly  within  its  scope  would  be  abandoning  the  manifest 
orpose  and  spirit  of  the  law  for  its  rigorous  rules. 
The  general  rule  governing  the  responsibilities  of  guar- 
itoTS,  on  the  other  hand,  is  founded  upon  the  clearest 
inciples  of  equity,  and  has  that  at  least  to  recommend  its 
[option  where  any  doubt  exists  as  to  what  rule  should  be 
Oowed. 

In  many  of  the  states  an  irregular  iudorser  in  blank  is 
ima  facie  regarded  as  a  guarantor.  {Klein  v.  Cxirriei\  14 
L  237;  WAster  v.  Cobby  17  Id.  459;  Carroll  v.  Weld,  13  Id. 
2;  Camden  v.  McKoy,  3  Scam.  437;  Cuskman  v.  Dement^ 
.  497;  Smith  v.  linch,  2  Id.  321;  Cair  v.  Bowland,  14 
Has,  275;  Cook  v.  Southwick,  9  Id.  615;  Waitaon  v.  Hart, 
Ghratt.  633;  Clark  v.  MeiriaUy  25  Conn.  576;  Beckxoith  v. 
wyeff,  6  Id.  316;  Pe^^kina  v.  Cutler,  11  Id.  213.)  And  this 
irtainly  seems  to  be  much  the  most  reasonable  rule.  The 
lention  of  the  parties  to  a  contract  is  always  the  object 
kieh  is  to  govern  the  court  in  its  interpretation,  and  in 
ieertaining  the  rights  and  obligations  of  the  parties  to  it. 
f  this  rule  should  be  recognized  in  these  cases  it  would  be 
iftonlt  to  see  how  a  person  not  a  party  to  a  negotiable  note, 
gning  his  name  upon  the  back  of  it,  could  be  treated  as  a 
nker.  The  very  fact  of  the  name  being  indorsed  upon  the 
ick  would  be  some  evidence  at  least  against  the  presump- 
m  of  his  intention  to  become  primarily  liable  as  a  maker 
the  note.  Deeming  the  position  of  guarantor  in  a  case 
this  kind  most  consonant  with  justice,  reason,  and 
I  intention  of  *the  parties,  we  feel  bound  to  fol-  [*387] 
r  ihe  rale  as  laid  down  in  Klein  v.  Cwricr  (14 
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111.),  and  tlie  cases  above  cited;  UioagU  under  thesl 
of  this  state  a  mere  indorsement  in  blank  is  not  snfi 
to  establish  the  liability  of  such  guarantor. 

The  authorities  in  California  which  hold  that  a  gnai 
is  entitled  to  strict  notice  an  an  indorser,  are  counter  I 
long  and  well  established  rules  in  all  the  other  statei 
we  have,  therefore,  no  disposition  to  follow  them. 

With  the  exception  of  the  decisions  of  that  state 
uniformly  held  that  reasonable  notice  of  demand  ant 
payment  only  is  required,  and  even  that  is  not  rec 
where  the  maker  is  insolvent  at  the  time  the  note  be 
due.  {Lewis  v.  Brewale^-y  2  McLean,  21;  Foot  c£  Doh 
Brown,  Id.  369;  3  Kent,  121.) 

The  contract  of  guaranty  is  a  separate  and  indepe 
contract  involving  duties  and  imposing  respousibilitie 
different  from  those  created  by  the  original  contra 
which  it  is  collateral. 

It  is  a  promise  ''to  answer  for  the  debt,  default  oi 
carriage  of  another,"  and  by  the  statute  of  frauds  it  is 
void  unless  there  be  some  note*  or  memorandum  thai 
writing,  expressing  the  consideration  upon  which  it  is  1 
and  for  those  reasons  it  has  frequently  been  held 
guarantor  cannot  be  jointly  liable  with  the  maker  of  a 
nor  joined  in  the  same  action;  but  section  15  of  our 
tice  act  ignores  this  iiile,  and  expressly  authorizes  the  j( 
of  a  guarantor  and  the  original  obligor  in  the  same  ix 

The  contract  of  guaranty  must,  however,  be  in  wi 
signed  by  the  party  to  be  charged,  and  it  must  expre 
consideration.  A  mere  indorsement  in  blank  is  noi 
cient,  nor  are  any  words  which  do  not  express  the  c 
eration  upon  which  the  agreement  rests.  It  has  freqi 
been  held  by  some  of  the  highest  courts  of  this  co 
that  when  the  guaranty  of  a  promissory  note  is  simia 
ous  with  the  making  thereof,  that  the  consideration  ( 
note  will  sustain  the  guaranty;  and  as  the  holders 
instrument  has  the  right  to  fill  up  the  contract  in  ai 
ance  with  the  intention  of  the  parties,  an  irregular  in* 
ment  in  blank  was  sufficient  to  answer  the  re 
[^388]  meuts  of  the  statute.     Whether   those  *dec 
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Were   correct    or   not,    under    the    statutes    upon    AvLicli 

iliey  vrere  based,  is  a  question  of  no  consequence  here,  for 

the  same  courts  which  established  that  rule  have  subse- 

qaentlj,  upon  the  amendment  of  the  statute  so  as  to  make 

it  like  ours,  held  that  the  strict  letter  of  the  statute  must 

le  followed;  that  the  contract  of  guaranty,  though  made  at 

the  time  of  the  principal  contract,  and  upon  the  same  con- 

tideratiou,  must  be  in  writing,  and  must  express  the  con- 

idderation  which  sustains  it.  These  authorities  are  directly  in 

point  here,  and  clearly  follow  the  plain  letter  of  the  statute. 

(Brewster  v.  Sileuce,  11  Barb.  144;  Glen  Cove  Mutual  Iiiaur- 

mse  Co.   V.  EaiToId,  20  Barb.  298.)     There  are  cases  in 

California  where  it  is  held  that  the  consideration  expressed 

in  the  original  obligation  is  sufficient  to  sustain  the  contract 

of  guaranty  made  simultaneous  with  it,  but  none  of  them 

go  so  far  as  to  hold  that  a  mere  indorsement  in  blank 

iDswers  the  requirements  of  the  statute. 

The  complaint  in  this  action  cleai*ly  shows  that  there  was 
00  such  agreement  or  memorandum  in  writing  as  the  law 
requires  on  the  part  of  Winters  and  Hopkins,  but  only  that 
they  indorsed  their  names  upon  the  back  of  the  note  at  the 
time  of  its  execution. 

The  demurrer  is  therefore  well  taken,  and  the  judgment 
of  the  court  below  must  be  reversed* 


BESPONSE  TO  PETITION  FOR  REHEARING. 

By  the  Court,  Beatty,  J. : 

The  respondent  in  this  case  petitions  for  a  rehearing,  and 
mg^  his  petition  with  much  zeal  and  an  elaborate  refer- 
ence to  authorities. 

The  court  did  not  come  to  the  conclusion  it  arrived  at  in 
the  case  without  doubt  and  reluctance. 

Tf e  doubted  the  policy  of  holding  that  a  party  writing  his 

luune  on  the  back  of  a  note,  under  the  circumstances  stated 

in  this  complaint,  should  not  be  held  responsible  for  the 

payment  of  the  note.     We  found  no  case  in  which 

toy  court  had  *hereitofore  held  that  a  party,  under  [^389] 
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such  circumstances,  was  free  from  all  liability;  but  \ 
on  the  contrary,  we  found  that  whilst  such  parties  vere  ' 
held  liable,  their  liability  was  placed  on  three  different  and 
distinct  grounds,  wholly  inconsistent  with  each  other.  One 
class  of  decisions  have  held  that  they  were  not  guaranton 
or  indorsers,  but  makers,  and  bound  just  as  if  they  bid 
signed  the  note  on  its  face.  A  second  class  of  decisions 
has  held  they  were  regular  indorsers,  and  bound  for  tbe 
debt  on  condition  of  demand  of  payment  from  the  maier 
and  notice  to  indorser  made  and  given  in  proper  time  and 
form.  A  third,  and,  perhaps,  the  most  numerous  class  of 
decisions,  has  held  that  a  party  thus  writing  his  name  is  a 
guarantor. 

These  latter  decisions  have  uniformly  held  that  when  tbe 
guaranty  was  simultaneous  with  the  note,  the  consideration 
of  the  note  was  the  consideration  of  the  guaranty,  and  a 
recovery  could  bo  had  against  the  guarantor,  under  certain 
conditions,  such  as  that  the  maker  was  insolvent,  that  a 
proper  effort  had  been  made  to  collect  the  note  of  the  prin- 
cipal, or  something  of  that  kind.  The  decision  of  this  court 
is  divided  into  two  main  branches : 

First.  That  appellants  were  guarantors,  and  not  maken 
or  indorsers. 

Second.  That  being  guarantors,  they  were  not  legaDj 
bound,  because  their  guaranty  was  not  in  writing  express- 
ing the  consideration  therefor. 

The  first  proposition,  we  think,  sustained  by  reason  and 
a  multitude  of  authorities.  Wo  did  not  determine  tbis 
point  until  after  mature  reflection  and  the  examination  of 
authorities :    We  remain  satisfied  with  our  conclusions. 

After  determining  that  those  thus  writing  their  names 
were  guarantors,  the  next  question  was,  what  was  tbe 
nature  and  measure  of  their  liability  ?  Upon  this  point  iw 
were  compelled  by  the  letter  of  our  statute  and  by  tie 
authority  of  the  New  York  courts,  interpreting  a  stataie 
precisely  similar  in  language  to  ours,  to  hold  that  sadi 
guarantors  were  not  bound,  because  there  was  no  writing 
expressing  the  consideration  of  the  guaranty.  It  is,  how- 
ever,  to  be  obberved  that  the  New  York  oases  which  hold 
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guarantors  not  liable,  are  cases  where  they  wrote  over 

r  names  some  words  expressing  the  guaranty, 

eh  as  ''I  hereby  guaranty  the  payment  of  the  [*390] 

Yo  note/'  or,  *'I  guaranty  the  payment  of  the 

Wn  note,'*  or  other  words  of  similar  effect. 

Hien  the  name  is  written  in  blank,  the  lat<er  decisions  in 

w  York  have  held  the  writer  or  the  name  to  be  an  in- 

8er.  (See  cases  referred  to  in  the  original  opinion.) 

Iiere  is,  then,  no  one  decision  sustaining  both  the  legal 

positions  laid  down  by  this  court  in  this   case.     But 

re  is  a  large  class  of  opinions  sustaining  the  first  propo- 

on,  as  to  the  parties  being  guarantors,  and  a  less  numer- 

I,  bnt  perfectly  satisfactory,  class  sustaining  the  other 

l)ositions;  (hat  if  guarantors,  they  are  not  bound  for  want 

i  consideration  expressed  in  writing. 

Lfter  this  explanation  of  the  difficulties  we  had  to  en- 

mter  in  coming  to  a  conclusion   in  this  case,  we  will 

ice  those  particular  objections  to  the  opinion  which  are 

;e4  in  the  petition  for  a  rehearing. 

't  is  urged  that  the  point  on  which  this  case  was  decided 

)ears  for  the  first  time  in  the  opinion  of  the  court;  that 

ras  not  raised  by  the  demurrer,  nor  urged  on  the  argu- 

nt  of  the  case. 

r 

it  is  certainly  true  that  this  point  was  not  urged  in  the 
piment.  It  was  only  urged  that  defendants  were  not 
iers,  but  only  indorsers  or  guarantors.  If  they  were  to 
considered  indorsers,  they  were  not  liable  for  want  of 
Bumd  on  principal  and  notice  of  non-payment,  and  if  as 
uantors  for  want  of  notice  of  dishonor  before  suit,  etc. 
lithe  demurrer  was  because  the  complaint  did  not  state 
is  sufficient  to  constitute  a  cause  of  action. 
i  this  court  finds  in  the  investigation  of  a  case  that  the 
is  stated  in  the  complaint,  with  all  legal  intendments  in 
favor,  will  not  support  the  judgment,  we  can  do  no  less 
Q  reverse  it,  although  the  counsel  for  appellants  may  not 
e  hit  on  the  proper  grounds  for  asking  a  reversal.  In 
ease  appellants  urge  they  are  only  g.iarantors,  and  not 
od,  iccatcse  they  were  never  notified  of  the  dishonor  of 
I  by  principal. 
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The  court  holds  with  appellants  that  theJ'wereoDlJgQl^ 

antors,  aud  hold  that  as  such  they  were  noilxxod, 

[^391]  but  for  a  ^different  reosou  than  that  assigned  \q 

counsel.     This  court  cannot  refuse  to  revene  in 

erroneous  judgment,  because  it  differs  from  counsel  in  th 

course  of  reasoning  bj'  which  it  arrives  at  the  same  resdl 

The  petition  suggests  that  it  does  not  appear  by  ft 
pleadings  that  Ho{)kins  and  Winters  were  to  answer  fortb 
debt,  etc.,  of  another,  and  makes  a  quotation  fix>m  the  con 
plaint,  showing  that  it  is  charged  they  executed  the  nol 
as  makers,  etc.  But  immediately  following  the  declaiatic 
that  they  made  the  note,  is  the  allegation  that  they  madd 
by  indorsing  their  names  on  the  back  of  it.  The  who 
complaint  must  bo  taken  together,  and  we  held,  and  sti 
hold,  that  this  latter  clause  shows  that  they  did  not  mil 
the  note,  but  that  such  an  indorsement  amounts  only  to 
guaranty.  When  the  complaint  is  analyzed,  it  firsi  st; 
they  made  a  note,  then  it  says  that  they  did  not  moke  i 
thirdly,  it  says  they  wrote  their  names  on  the  bock  of 
note,  but  fails  to  state  the  legal  effect  of  so  writing  the 
names.  If  this  complaint  fails  to  show  oppelluuts  we 
answerable  for  the  debt,  default  or  miscarriage  of  anotiic 
it  fails  to  show  they  were  answerable  for  anything.  Tl 
next  position  stated  in  the  petition  is:  ''That  thepleadii 
is  not  demurrable  unless  it  affirmatively  ap|>ears,"  el 
"That  the  promise  was  to  answer  for  the  debt,  etc.  * 
of  another."  ''Second.  That  no  note  or  memoranda 
thereof  expressing  the  consideration  was  reduced  to  wr 
ing,"  etc.  Certainly,  if  a  pleading  shows  that  the  defeo 
ant,  for  a  valuable  consideration  which  is. stated  in  t 
complaint,  promised  to  pay  something  to  the  plaintiff  wbi 
he  had  failed  to  pay,  and  does  not  affirmatively  show  that 
was  to  bo  paid  for  the  debt  or  default  of  another,  that  slioi 
a  prima  facie  cause  of  action  on  the  part  of  the  plainti 
And  if  it  so  happens  that  the  money  was  to  be  paid  fort) 
debt  of  another,  the  defendant  must  show  that  fact  by  pl^ 
or  answer.  In  other  words,  when  a  complaint  shows  ajffi^ 
/oc'/c  cause  of  action,  you  cannot  demur  because  yoaoi 
suppose  a  state  ol  lacla  Vo  o^v^l  wot.  inconsistent  with  thp« 
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d  in  the  complaint  whicli  would  defeat  the  action.  So, 
nrbere  ibe  terms  and  conditions  of.  an  agreement,  and 
K>naideration  upon  wLicli  it  was  entered  into,  are  set 
A  a  complaint,  and  the  violation  of  that  agree- 
is  charged  ^against  the  defeudaut,  if  it  is  such  [^392] 
^eement  as  the  law  requires  to  be  in  writing, 
he  complaint  is  silent  as  to  whether  the  agreement  was 
>r  written,  the  court  according  to  a  n amber  of  adjudi- 
[  cases,  will  hold  it  to  be  a  lawful  agreement;  in  other 
s,  a  written  agreement,  until  it  is  shown  to  bo  other- 
But  these  propositions  do  not  help  respondents' 
There  is  no  direct  allegation  in  the  complaint  that 
dns  and  Wintei^s  promised  or  agreed  to  pay  plaintiff 
iing  except  by  executing  the  note.  There  is  a  sabse- 
t  allegation,  showing  they  did  not  execute  tho  note, 
ey  were  liable  on  any  other  promise,  how  is  it  shown? 
)ly  that  they  wrote  their  names  on  tho  back  of  a  note 
Itaneously  with  its  execution.  This  does  not.  show  a 
a  facie  cause  of  action  against  them.  Therefore  defend- 
may  demur,  and  there  is  no  necessity  for  plea  or  an- 
.  An  answer  could  develop  no  new  fact. 
\Q  next  point  urged  in  the  petition  is  that  appellant  adr 
making  the  contract,  and  do  not  interpose  the  plea  of 
itatute.  The  question  here  is  whether  the  complaint  is 
3ient  to  support  the  judgment.  The  appellants,  having 
orred,  admit  the  truth  of  whatever  is  contained  in  the 
)laint,  and  nothing  more.  A  demurrer  does  not  admit 
facts.  Then  admitting  arguendo  that  if  certain  things 
been  done,  they  would  have  been  liable  as  guarantors, 
t  such  an  admission  as  can,  in  any  manner,  affect  the 
tneut  of  the  court.  It  is  only  admitting  that  to  be  law 
b  the  court  finds  is  not  law.  The  authorities  cited  by 
Bel  refer  io  facta  admitted  in  answers,  not  to  admissions 
)  in  argument. 

ansel  suggests  that  there  is  no  substantial  difference 
een  our  statute  of  frauds  requiring  the  consideration 
)  6xpr,e8Bed  in  writing,  and  the  English  statute  requir- 
he  agreement  to  be  in  writing,  etc.  As  the  English 
te  bos  been  interpreted  by  the  English  courtSi  Uieie 
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may  possibly  be  no  substantial  cliflFerence.  There  certainly 
is  none  unless  we  draw  a  distinction  between  an  agreement 
expressing  a  consideration  and  an  agreement  expressing /k 
consideration.  But  as  statutes  containing  language  similar 
to  tlie  Euglisb  statute  have  been  interpreted  in  some  of  (he 
states,  there  is  a  very  great  difference.  In  some 
[*393]  states  it  has  been  held  that  if  the  *prowiwc  of  a  de- 
fendant for  the  debt  of  another  be  in  writing,  Ike 
consideration  may  be  j»roved  aliunde.  Under  this  const^I^ 
tion  of  the  statute,  a  guaranty  not  expressing  the  considen* 
tion  would  be  held  good  if  the  complaint  averred  a  good 
consideration.  But  if  the  English  construction  is  held 
(that  the  writing  must  express  not  only  the  promise  of  the 
guarantor,  but  some  consideration  for  the  promise),  oi 
where  a  statute  is  passed  expressly  adopting  the  Englidi 
construction,  we  cannot  see  how  any  guaranty  of  the  deW 
of  another  can  bo  held  good,  whatever  the  consideration  oi 
that  promise,  if  it  be  not  expressed  in  writing.  We  art 
satisfied,  as  counsel  urges,  that  the  promise  to  answer  foi 
the  debt  of  another,  and  the  considemtion  for  that  promise, 
need  not  be  contained  in  the  same  paper,  provided  the  si^ 
nature  of  the  guarantor  bo  connected  with  both.  But  on< 
or  more  papers  signed  by  the  guarantor  must  show  the  con- 
sideration of  his  guaranty. 

Now,  in  this  case,  admitting  the  names  written  on  th 
back  of  the  note  connected  appellants  with  all  that  wai 
written  on  the  face,  is  there  anything  on  the  face  of  the  nob 
showing  the  consideration  of  their  guaranty?  Anoteim 
ports  consideration  to  tho  maker,  but  it  does  not  importi 
consideration  for  a  guaranty  of  its  payment  by  a  thin 
party.  The  intent  of  the  statute  seems  to  have  been  tha 
the  writing  itself,  without  extraneous  evidence,  should  shoi 
tho  consideration  for  tho  guaranty.  How  could  one,  fron 
reading  this  note  and  seeing  tho  names  written  on  the  bacl 
of  it,  ever  infer  that  the  guarantors  had  received  a  con 
sideration  for  writing  their  names,  or  that  the  payee  bw 
ever  parted  with  any  right  to  induce  them  to  write  thei 
names  ? 

The  apprehension  expressed  by  counsel,  that  the  decisioi 
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I  this  case  will  overturn  the  whole  doctrine  of  liability  of 
idorsers  of  bills  of  exchange  and  negotiable  notes,  is,  we 
link,  unfounded.     Where  the  payee  or  indorsee  of  a  note 
'bill  indorses  it  and  puts  it  in  circulation,  it  is,  in  effect,  a 
ie  of  negotiable  paper,  and  in  selling  it  he  guarantees  if  it 
not  paid  he  will  take  it  up.     The  primary  object  of  the 
larantee  is  to  effect  the  sale  of  his  property.     It  is  not  to 
ecome  the  surety  of  another.     Such  contracts  do  not  come 
ithin  the  spirit  of  the  act,  and  never  have  been,  and  prob- 
bly  never  will  be  held  to  come  within  its  operation. 
*It  is  suggested  that  our  statute  of  frauds  is  a  [*394] 
iteral  copy  of  the  statute  of  California,  and  being 
dopted  from  the  statute  of  that  State,  we  are  by  a  well 
etablished  doctrine  bound  to  take  the  California  construe- 
ion  of  the  statute.     This  is  certainly  the  general  rule,  but 
iable  to  some  exceptions.     When  the  language  of  a  statute 
8  80  plain  it  will  admit  of  but  one  construction,  we  cannot 
pve  it  another  and  absurd  one,  because  it  has  been  so  con- 
rtroed  in  a  neighboring  state.     But  in  this  case  our  statute 
is  a  literal  copy  of  the  New  York  statute  as  well  as  of  the 
California  statute.     Why  should  we  be  bound  to  follow  the 
California  construction  any  more  than  the  New  York  con- 
strnction?    We  think  the  New  York  courts  have  construed 
the  language  of  the  statute  according  to  the  natural  import 
md  meaning  of  the  language  used.     On  the  contrary,  the 
coortB  of  Cfidifomia  have  entirely  nullified  the  act  and  dis- 
pwffled  with  its  operation  in  certain  cases.     We  prefer  to 
ioDov  those  courts  that  enforce  the  law  as  the  legislature 
has  made  it,  rather  than  assume  legislative  functions  and 
BK)dify  the  law  so  as  to  meet  our  views  of  what  it  ought  to 
be  in  certain  cases. 
The  petition  for  rehearing  is  denied. 
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STATE  OP  NEVADA,  Respondent,  v.  JOHN  0.  EABL 

ET  AL.,   ApPELLANTO. 

[1  Nkvada,  394.] 

Taxation,  Pbopebtt  subject  to  Annual  Tax. — All  tangible  property  witUn 
the  State  of  Nevada  is  Bubject  to  one  and  only  one  aunaal  (ax.  Eadi 
acre  of  land,  and  cacli  piece  of  coined  money,  is  liable  to  this  tax.  Bat 
the  property  i^hich  was  taxed  in  the  hands  cf  A.,  on  the  first  Mondsjof 
May,  could  not  subsequently,  that  year,  be  taxed  in  the  hands  of  anotho. 

Idem — Tax  on  Monkt  is  a  Tax  on  the  Chose  in  Action. — A  tax  on  money  al 
interest,  secured  by  mortgage  on  land,  is  neither  a  tax  on  thepieceiof 
money  loaned,  the  land  on  which  the  mortgage  security  is  taken,  nor 
upon  the  paper  on  which  the  promise  to  pay  is  written.  But  it  it  » tix 
on  the  chose  in  action^  or  right  to  collect  the  debt. 

Chose  in  Action  follows  thk  Pkbson. — Chose  in  action  follows  the  penon 
of  those  having  the  right.  When  the  holder  of  such  right  resides  oat  of 
the  state  of  Nevada,  this  state  has  no  jurisdiction  over  the  penon  nor 
over  th(t  thing  pro])osed  to  bo  taxed,  and  cannot  tax  cither. 

Appeal,  when  cannot  bk  taken. — This  court  bus  no  jurisdiction  to  tij  a 
appeal  from  an  order  sustaining  a  demurrer  where  no  judgment  liii 
been  rendered. 

li,  M.  Clarice,  for  Appellants. 
IJiomas  E  Ilaydon,  for  Bespondent. 

[*39G]       *By  the  Court,  Beatty,  J. : 

This  was  an  action  brought  in  the  name  of  the  state  of 
Nevada,  to  recover  eight  hundred  and  thirty-seven  dollars 
and  fifty  cents,  claimed  from  the  appellants  as  taxes  daofor 
the  year  1864,  on  thirty-three  thousand  five  hundred  dollars 
of  money  at  interest,  secured  by  mortgage  recorded  in 
Ormsby  county. 

The  defendants  answered,  setting  up  these  facts:  That 
they  were,  during  the  year  1864,  from  the  first  Monday  ia 
May  to  the  first  Monday  in  November,  both  inclusive,  resi- 
dents of  the  state  of  California,  and  at  no  time  within  tbat 
period  within  the  state  of  Nevada.  That  during  the  same 
period,  their  note  and  mortgage  evidencing  and  securing 
the  debt  or  chose  in  action  attempted  to  be  taxed,  were  in 
California,  and  without  the  jurisdiction  of  the  state  of  Ne- 
vada. That  during  that  whole  period  they  had  no  money 
at  interest  or  other  personal  property  within  the  state  of 
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evada,  aud  were  not  liable  to  any  tax  on  personal  property 
ithia  said  state.  At  least,  in  the  argument  of  this  case, 
leli  were  assumed  to  be  the  substantial  allegations  of  the 
Dswer.  With  the  views  entertained  by  the  court  in  this 
886,  it  is  not  necessary  to  make  any  critical  examination  of 
be  pleadings  to  see  whether  they  do,  or  do  not  sufficiently 
Dake  the  points  relied  on  in  the  argument. 

A  demuiTer  was  interposed  to  this  answer  in  the  court 
bdow,  on  the  ground  that  it  did  not  state  facts  sufficient  to 
soiistitute  a  defense  to  the  action.  The  court  sustained  the 
lemurrer  and  gave  leave  to  the  defendants  to  amend  within 
!»enty  days.  Without  waiting  for  the  expiration  of 
tto  twenty  days,  or  the  rendition  of  judgment  upon  [*397] 
ftilare  to  amend,  defendants  appealed  from  the 
tder  sustaining  the  demurrer. 

Upon  this  state  of  facts  the  case  was  argued  in  this  court 
rifboat  any  suggestion  or  objection  that  the  appeal  was  not 
Mperly  taken. 

Tbe  court,  believing  an  expression  of  opinion  on  their 
Miii,  upon  the  points  presented  in  argument,  might  save 
HQcli  trouble  to  the  tax-assessors,  tax-collectors,  and  other 
rtate  officers  charged  with  the  collection  of  revenue,  will, 
tiotwithstanding  the  irregular  manner  in  which  this  case 
comes  up,  state  their  views  of  the  law  in  regard  to  taxing 
iicmey  at  interest,  secured  by  mortgage  or  otherwise. 

In  the  first  place,  all  land  or  real  estate  in  this  state  (ex- 
^t  government  land  and  a  few  other  classes  of  property 
•specially  mentioned  in  the  revenue  act)  is  subject  to  taxa- 
^  This  burden  is  laid  on  land  equally,  according  to  its 
^Qe,  without  any  regard  to  the  fact  as  to  whether  it  is  or 
^  not  mortgaged. 

Secondly,  all  money  in  the  state  on  the  first  Monday  of 
^7  in  each  year  is  subject  to  taxation,  and,  if  taxed,  a  lien 
^Wes  back  to  that  day  in  favor  of  the  state,  according  to 
***•  letter  of  the  statute,  upon  each  piece  of  gold  or  silver 
f^in  within  its  limits.  A  lien  also  accrues,  or  may  accrue, 
^  the  tax-collector  finds  it,  on  each  piece  of  coin  that  may 
^Qne  into  the  state  between  the  first  Monday  of  May  and 
'November  of  each  year;  but  the  same  coin  which  wi!U3  taxed 
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in  tlio  IiaDcl.s  of  A  on  tlio  first  Monday  of  May,  could  not 
again  bo  taxed  in  the  hands  of  B  a  week  afterwards. 

The  true  theory  of  the  statute  is  that  each  piece  of  tangi- 
ble real  or  personal  property  within  the  state  between  the 
first  Monday  of  May  and  the  first  Monday  of  NovembOT, 
each  inclusive,  should  be  taxed  o?^c6  at  its  true  Tulae,  and 
07ilf/  once.  These  preliminary  remarks  have  been  made  be- 
cause in  the  argument  of  this  case  there  seemed  to  he  some 
difficulty  in  determining  in  the  miuds  of  counsel  what  the 
State  could  tax  and  what  it  had  taxed.  The  tax,  howcTer, 
upon  **  money  at  interest  secured  by  mortgage,"  is,  in  the 
opinion  of  this  court,  neither  a  tax  on  coin,  which  is  taxed 
as  tangible  personal  property,  a  tax  on  the  lanJ 
[*398]  mortgaged,  v»hich  is  taxed  at  its  *value,  without  re- 
gard to  the  mortgage,  nor  a  tax  on  the  piece  oi 
pieces  of  paper  upon  which  the  note  and  mortgage  aw 
written,  but  it  is  a  tax  on  a  chose  in  action;  in  other  vorda^ 
it  is  a  tax  on  the  right  which  a  party  has  to  receive  or  col- 
lect a  certain  amount  of  money.  Choses  in  action  are  in- 
tangible, and  have  no  locality  separate  from  the  persoi 
possessing  the  power  to  enforce  the  right. 

All  choses  in  action  follow  the  person  of  the  owner.  So 
doubt  the  state  may  tax  such  rights  when  held  by  its  cith 
zens,  but  if  a  party  lives  in  another  state,  this  state  has  nc 
jurisdiction  or  control  over  the  person  of  such  non-resideol 
and  none  over  the  chose  in  action,  because  it  has  no  locatio! 
or  tangibility  in  this  state.  The  same  debt  might  h 
secured  by  separate  and  distinct  mortgages  in  twenty  stato 
at  the  same  time.  If  the  recordation,  then,  of  a  mortgagi 
in  this  state  would  fix  the  situs  of  the  chose  in  action  heie 
the  recordation  of  other  mortgages  would  fix  it  in  uineteei 
other  states  at  the  same  time,  and  each  state  would  havei 
right  to  tax  this  same  chose  in  actum  within  its  own  borders 
thus  levying  twenty  annual  taxes  on  the  same  properi] 
within  the  same  year,  which  would  be  a  manifest  absurdity 
The  state  can  only  tax  such  chases  in  action  as  belong  ^ 
its  own  citizens  or  residents.  This  court  has  no  jurisdic 
tion  to  try  an  appeal  from  an  order  sustaining  a  demniM 
in  a  civil  case  where  no  judgment  has  been  rendered. 
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The  consent  of  all  parties  or  waiver  of  the  point  by  re- 
^ndent  cannot  confer  jurisdiction;  we  are  therefore  com- 
pelled to  dismiss  this  appeal. 


D.E. EASTERBROOK,  Respondent,  v.  M.  UPTON,  et  al.. 

Appellants. 

£1  Njttada,  398.] 

IfvEM  Afpbal  xx)E8  NOT  LDB. — An  appeal  from  an  interlocutory  order  grants 
log  a  temx>orar7  injunction,  will  not  be  sustained  when  such  iuterlocu- 
toiy  order  was  suspended  by  a  final  decree  before  appeal  taken. 

Hicnci  ON  OTCBBULiNO  DKHUBBKB. — The  proper  practice  when  a  de- 
iDiirrer  is  oTerroled  is  to  give  time  to  replead. 

Clayton  dc  Clarke^  for  Appellants. 
Atwaier  dk  Flandreau^  for  Respondent. 

*By  the  Court,  Beatty,  J. :  [*400] 

On  the  30th  day  of  January,  1863,  Upton  obtained  and 

doeketed  a  judgment  against  one  Remington  in  Ormsby 

coanty.    Remington,   at  the  time,  owned  a  piece  of  real 

tttate  in  that  county  known  as  the  St.  Charles  Hotel.     On 

fbe  13th  of  January,  1865  (seventeen  days  before  Upton's 

Hen  expired).  Remington  sold  the  St.  Charles  property,  or 

lua  interest  in  it,  if  any  interest  he  then  had,  to  Easter- 

farook.    Soon  after  the  sale  of  Remington  to  Easterbrook, 

iod  while  the  lien  was  still  in  existence  in  favor  of  Upton 

(todess  it  had  been  divested  by  sales  under  former  judg- 

Bents),  but  within  about  thirteen  days  of  its  expiration  by 

■dtnie,  Upton  caused  an  execution  to  be  issued  on  his 

jvlgment,  and  to  be  levied  on  the  St.  Charles  Hotel,  and 

poeribly  other  property.   The  respondent  Easterbrook  then 

fled  his  bill  praying  for  an  injunction,  perpetually  enjoin- 

^  the  sheriff  of  Ormsby  county  and  Upton  from  selling 

tte  said  hotel  property  under  said  execution.     The  bill 

^eems  to  be  based  on  two  distinct  grounds : 

Krst.  That  though  Upton's  lien  had  not  expired  by  limi- 

lition  when  the  execution  was  issued  and  the  levy  made, 

}9i  the  two  yean  had  expired  before  the  bill  was  filed  and 
Net.  Dbo^— 88 
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before  any  sale  was  made.  That  as  tlie  lien  was  to  expire 
by  limitatiou  on  the  «iOtli  of  January,  1865,  a  levy  madeott, 
tlie  17tb  of  January,  1865,  could  not  prolong  tbat  lien  aotil 
some  day  in  February,  when  the  sale  was  advertised  to  tab 
place. 

The  other  ground  taken  was  that  Easterbrook  had  a^ 
quired  title  to  the  St.  Charles  Hotel  through  other  judg- 
ments, prior  in  date  and  lien  to  the  judgment  of  Upton, 
''which  were  and  are  indefeasible  by  any  right  of  said  de- 
fendant, M.  Upton,  under  his  said  judgment  against  tlia 
aforesaid  property." 

To  this  complaint  a  demurrer  was  filed  npon  tlia 
[^401]  general  ^grounds  that  it  did  not  state  facts  sofScieBt 
to  constitute  a  cause  of  action. 

The  demurrer  was  argued,  considered,  overruled,  and  a 
decree  entered  giving  all  the  relief  asked,  and  perhaps  mors 
than  was  asked.  It  does  not  appear  whether  the  argmneni 
of  demurrer  was  on  the  same  day  it  was  overruled  or  no^ 
nor  whether  defendants  or  their  attomeys  had  notice  of  tin 
ruling  of  the  court,  and  an  opportunity  to  ask  for- leave  t0 
answer. 

It  does  appear  that  the  decree  was  entered  the  same  dff 
the  demurrer  was  overruled.  Wo  allude  to  these  facta  in 
relation  to  the  time  of  sustaining  the  demurrer  and  the  en- 
tering of  the  decree  merely  to  suggest  that  it  would  be  a 
proper  practice  in  all  cases  where  a  demurrer  to  a  COB- 
plaint  is  oveiTuled,  to  give  some  notice  of  the  ruling  lo  the 
party  against  whom  it  is  made,  and  afford  an  opportunitf 
to  answer. 

Wo  cannot  determine,  in  this  case,  whether  there  was  a 
denial  of  such  opportunity  to  the  defendant,  or  whether  tbe 
immediate  entry  of  the  decree  without  notice  was  error,  to 
the  reason  that  there  appears  to  be  no  appeal  from  the  de* 
cree.  The  appeal  is  only  from  an  interlocutory  ordflf 
granting  a  temporary  injunction.  That  order  has  beett 
superseded  by  the  decree  for  a  final  and  perpetual  injune' 
tiou.  It  would  be  mere  folly  in  this  court  to  set  aside  att 
order  which  was  already  fiuictus  officio  before  the  app^  \ 
was  taken. 
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only  points  presented  in  the  argument  of  this  case 
nsel  on  either  side,  was  as  to  whether  Upton's  lien, 
:ae  of  judgment  docketed  January  30,  1863,  could  be 
ed  by  the  levy  of  execution  up  to  the  day  of  sale  in 
ory,  1865,  so  as  to  squeeze  out  the  title  which  Easter- 
aoqoired  by  deed  from  Bemington,  dated  January  13, 

re  is  some  difficuliy  on  this  point,  and  we  are  not  dis- 
to  express  any  opinion  thereou,  as  there  is  no  appeal 
the  decree  made  in  the  case.  If  we  understand  the 
tions  as  to  the  other  branch  of  the  case,  that  Easter- 
had  purchased  the  St.  Charles  before  he  filed  his  bill, 
executions  on  senior  judgments,  and  had  obtaiued 
eds  under  those  purchases,  we  think  this  would  have 
sufficient  reason  for  enjoining  the  sale  under 
l's  execution,  and  we  do  not  see  *how  this  [*402] 
on  as  to  the  extension  of  the  lien  could  ever 
irisen.  The  facts  on  this  branch  of  the  case  are  not 
y  and  precisely  stated  as  they  should  have  been.  If, 
er,  the  facts  are  not  such  as  we  suppose  them  to  be 
he  complaint,  the  true  facts  should  have  been  shown 
inswer. 

have  not  noticed  any  supposed  errors  in  the  final  de- 
because  there  is  no  appeal  from  the  judgment.     The 
I  is  dismissed. 
Igment  in  favor  of  respondent  for  his  costs. 

fis,  C.  J.9  did  not  participate  in  this  decision. 


BBOWN,  Appellant,  v.  GEOBGE  D.  KOBERTS, 

Bespondent. 

[1  Nktada,  402.  J 

BOX  OF  Laxd. — Facta  neoessury  to  conatitnte  posaeaaion  of  land  dia- 
■ed. 

nsAL  from  the  District  Court  of  the  First  Judicial  Dis- 
State  of  Nevada,  Storey  County,  Hon.  Bichabd  Bisma 
ling. 

« facts  appear  in  the  opinion  of  the  court. 
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Hillyer  &  Whitman^  for  Appellant. 
[*403]      *  Taylor  &  Campbell^  for  Respondent. 

By  the  Conrt,  Lewis,  C.  J. : 

Ejectment  to  recover  a  piece  of  land  located  on  Ame 
Flat,  in  the  county  of  Storey.  It  appears  from  the 
dence  that  the  premises  in  dispute  were  a  small  porti 
a  ten-acre  tract  located  by  one  Orvis,  in  the  year  \ 
About  the  time  of  the  location  he  built  a  small  house 
the  ground,  placed  stakes  around  the  entire  tract,  dn 
and  walled  up  a  spring  thereon,  and  resided  upon  the  | 
ises  from  that  time  until  the  conveyance  to  the  plai 
Immediately  after  the  conveyance  to  him  the  plaintiff 
a  fence  around  the  ten  acres,  and  erected  a  dwelling-I 
and  saloon  within  the  iuclosure.  It  appears  that  in  • 
A.D.  1863,  and  before  the  conveyance  to  plaintiff,  the  gn 
of  defendant  erected  a  small  toll-house  on  the  pren 
near  the  spring,  and  continued  to  occupy  it  for  that 
pose,  apparently  by  the  permission  of  Orvis,  plaii 
grantor. 

After  the  conveyance  to  plaintiff,  and  after  he  had 
his  house  and  saloon,  and  inclosed  the  land,  defendani 
claim  to  a  portion  of  the  ten  acres  about  one  hundrec 
square,  which  included  the  spring  and  the  toll-b 
[*404]  and  fenced  the  *samo.  This  action  is  brong: 
recover  the  small  lot  of  land  thus  inclosed  b 
fendant.     Verdict  for  defendant;  plaintiff  appeals. 

There  seems  to  have  been  some  evidence  before  the 
from  which  it  might  be  inferred  that  defendant  anc 
grantors  acquired  a  right  or  license  from  Orvis  to  buil 
toll-house  in  question  on  the  premises,  and  the  pla 
seems  to  have  purchased  subject  to  that  right;  but! 
appears  to  be  no  testimony  from  which  it  would  be  inft 
that  anything  more  was  granted  than  the  bare  right  to  I 
and  occupy  a  toll-house.  It  is  only  necessary,  therefoi 
inquire  whether  the  plaintiff  had  such  a  possession  of 
ten-acre  tract  as  is  required  by  the  law  at  the  time  the 
/endant  began  to  mcloae  \]tie  \oVi  \ix  dYs^ute.    Whether 
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laiDtiff's  deed  extended  his  possession  to  the  boundaries 
iescribed  therein  need  not  be  determined  in  this  action,  for 
re  think  it  is  cleai'lj  shown  that  the  plaintiff  had  acquired 
«taal  possession  of  the  entire  tract  (except  that  actually 
locnpied  by  the  toll-house)  by  his  inclosure  and  residence 
ibereon  before  the  defendant  indicated  his  intention  to 
daim  anything  more  than  the  right  to  the  toll-house.  Prior 
b  the  inclosure  by  the  plaintiff,  the  defendant  seems  never 
bhaTe  claimed  any  other  right;  he  had  done  nothing — 
BoUier  fenced,  surveyed,  driven  stakes,  nor  in  any  manner 
teiifested  an  intention  to  claim  any  land  beyond  that  upon 
^Uch  his  building  stood. 

Neither  the  character  of  the  building  nor  the  purpose  for 
lUch  it  was  erected  is  such  as  would  lead  any  one  to  sup- 
pose that  any  laud  except  that  which  was  covered  by  it,  and 
ta  access  to  the  road  if  it  is  not  directly  on  it,  was  neces- 
Hiy  to  its  complete  enjoyment. 

At  the  time  the  plaintiff  purchased  there  he  had  good 
tmon  to  believe  that  defendant  claimed  nothing  but  the 
Hmse,  and  perhaps  the  land  which  it  covered.  If  it  were 
fitted,  then,  that  the  plaintiff  acquired  no  title  whatever 
bom  his  grantor,  his  own  acts  were  amply  sufficient  to  give 
lum  title  against  defendant,  who  had  done  nothing  towards 
inking  a  claim  until  after  the  plaintiff  had  perfected  his. 

The  defendant  may  possibly  be  entitled  to  the  land  upon 
irhich  tlie  toll-house  and  any  other  building  which 
18  erected  *at  the  time  of  plaintiff's  purchase  stand,  [*405] 
but  be  has  not  shown  sufficient  to  enable  him  to 
nbm  more  than  that. 

Tlie  judgment  of  the  court  below  is  reversed  and  a  new 
toal  ordered. 
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PHILIP  KICHARDSON,  Respondent,  v.  JONES  k 

DENTON,  Appellants. 

[1  Nktada,  405.] 

iJcjBOBS,  CoMPBTENCT  OF. — The  UBB  of  intoxlcating  liqaor  by  a  jaror  dniai 
the  progress  of  a  triul,  or  after  the  case  has  been  sabmitted,  iiikl«flfifr 
nishod  by  the  party  in  whose  favor  the  Tordioi  is  given,  or  nnleiiitil 
Rhown  that  intoxicating  effects  were  produced,  is  no  ground  for  Httiig 
asidu  the  verdict  or  uwiirdiug  a  new  trial. 

tloKU.— Every  irregularity  on  the  part  of  a  Jury  does  not  antboxize  Umvow 
diet  to  be  set  aside  unless  the  party  complaining  shows,  by  resMOibh 
presumption,  at  least,  thut  he  has  been  injured  thereby. 

CoNTRACTH,  Pknajltt  FUR  BBKACH  OF. — The  violstioii  of  a  contnct  in  wM 
a  penalty  for  breach  is  inserted,  does  not  necessarily  anthoriie  tbe» 
coYery  of  such  penalty. 

Idkm. — When  AcrxTAii  damages  must  be  bhowm. — In  an  action  upon  nA 
an  instrument,  the  plaintiff  should  not  only  prove  the  contract  andtkl 
breach  by  defendant,  but  in  addition  thereto  it  is  necessary  to  estab&i 
actual  damages  resulting  from  such  breach,  or  he  can  only  reooreri 
mere  nominal  sum.  lu  such  case  an  allegation  of  actual  damage, or ftl 
statement  of  facts  from  which  it  must  be  inferred,  is  indiqieiHri(f 
necessary  to  the  sufficiency  of  a  complaint  where  more  than  mere  iMie 
nal  damages  were  claimed. 

Beasonable  time.— Wliere  no  time  is  specified  when  an  act  is  to  be  dooi,! 
will  bo  presumed  in  law  that  it  is  to  be  done  within  a  reasonable  tiaa 

Appeal  from  the  District  Court  of  the  Eighth  JuditiU 
District,  State  of  Neyada,  Douglas  County,  Hon.  DhXOft 
ViBGiN  presiding. 

In  the  agreement  upon  which  this  action  was  brought 
the  plaintiff  and  the  defendants  bound  themselves  in  tb? 
penal  sum  of  ten  thousand  dollars  for  the  performance  of 
its  stipulations  and  agreements. 

The  plaintiff  alleges  a  breach  of  agreement  on  the  part  of 
the  defendants,  but  does  not  allege  that  he  suffers  any  actual 
damage  thereby;  but  chiims  judgment  for  the  penal  bu© 
of  ten  thousand  dollars,  fixed  in  the  agreement  as  stipulated 
damages.  Upon  this  count  in  the  complaint  the  jury  gave 
a  verdict  in  favor  of  the  plaintiff  for  the  sum  of  six  thonsaoa 
five  hundred  dollars. 


(1.)    6  Ner.  291;  7  Ner.  408;  7  KeT.4a7. 
(2.)    4  Nev.  960;  8  Nev.  30. 
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Bryan  dk  Seely,  for  Appellants. 

*CradUbaiigh  c6  Brumfield,  for  Eespondent.  [*406] 

By  the  Court,  Lewis,  C.  J. : 

The  Terdict  in  this  case  being  for  the  plaintiff,  the  de- 
fendants moved  for  a  new  trial,  which  was  denied;  defend- 
ints  appeal,  and  claim  that  the  judgment  should  be  reversed. 
First.  Because  of  the  misconduct  of  the  jury;  and. 
Second.  Because  the  plaintiff  not  having  alleged  or 
d&imed  damages  in  his  complaint  the  verdict,  which  was 
far  six  thousand  five  hundred  dollars,  was  not  authorized 
by  it. 

Upon  the  motion  for  new  trial  the  defendants  produced 
fce  affidavit  of  N.  C.  Kinney,  the  deputy  sheriff  who  was  in 
diuge  of  the  jury  after  they  had  retired  to  delib- 
•»4e  on  their  verdict,  *in  which  he  swears  that  the  [*407] 
jurors  had  in  their  possession  and  drank  spirituous 
ind  intoxicating  liquor,  without  the  consent  or  authority  of 
fte  coort;  that  while  he  was  absent  from  the  jury  room  for 
ft  short  time  the  jurors  drank  the  larger  portion  of  two 
botQes  of  the  liquor;  that  he  threw  away  the  remainder,  and 
woeived  the  assurance  of  the  jurors  that  there  was  no  more 
liqnor  in  their  possession;  but  that  he  again  found  them  in 
ponession  of  and  drinking  what  he  supposed  to  be  either 
l»»ndy  or  whisky. 

It  is  not  stated,  however,  by  whom  the  liquor  was  fur- 
led, or  that  so  much  was  drank  as  to  intoxicate  or  affect 
tty  of  the  jurors  in  the  least.    It  has  been  held  that  a  mere 
urinking  of  intoxicating  liquor  by  a  juror  during  the  progress 
^  a  trial,  regardless  of  the  quantity  or  the  fact  that  it  was 
«n»ighed  by  himself,  would  authorize  the  setting  aside  of 
Ike  verdict.    (People  v.  Douglas,  4  Cow.  26;  Brant  v.  Foicler, 
7  Cow.  662;  Rose  v.  Smilh  &  Davy,  4  Cow.  17;  Kellogg  (& 
^v.  Wilda,  15  Johns.  455,  and  The  People  v.  Itanaoine,  7 
Wead.  417.)     But  these  decisions  are  not  followed  in  the 
Uter  cases.    In  WHson  v.  Abrahams  (1  Hill,  207),  they  were 
all  reviewed,  and  the  court  held  that  the  use  of  intoxicating 
liquor  by  jurors,  unless  furnished  by  the  person  in  whose 
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favor  the  verdict  was  given,  or  unless  it  were  shown  to  hsre 
prodacecl  intoxicating  effects,  was  no  ground  for  setdng 
aside  the  verdict. 

Judge  Brouson,  in  delivering  tlie  opinion  of  the  court, 
concludes  as  follows : 

"When  in  the  course  of  the  trial  a  juror  has  in  any  wtj 
come  under  the  influence  of  the  part j  who  afterwards  htt 
the  verdict,  or  there  is  reason  to  suspect  that  he  has  diuk 
so  much  at  his  own  exi>ense  as  to  unfit  him  for  the  proper 
discharge  of  his  duty,  or  where  he  has  so  grossly  misbehared 
himself  in  any  other  respect  as  to  show  that  he  had  no  jnal 
sense  of  the  responsibility  of  his  station,  the  verdict  ought 
not  to  stand.  But  every  irregularity  which  would  snbjeet 
the  juror  to  censure,  whether  in  drinking  spirituous  liqnon^ 
separating  from  his  fellows,  or  the  like,  should  not  0T6^ 
turn  the  veixlict,  unless  there  is  some  reason  to  suspect 
that  irregularity  may  have  hail  an  influence  on  the  fiml 

result." 
[*40S]      *This  decision. was  followed  by  the  same  court  in   1 

Dunning  v.  Ilinnphirt/  it  Clark,  and  they  are 
sustained  by  numerous  authorities  both  in  this  country  and 
in  England.  Com.  v.  liubt/,  12  Pick.  510;  C  Greenleaf,  379; 
United  Sillies  v.  Gilbert,  2  Sumner,  21;  Duk'e  of  liichmo^Hlx, 
Wise,  1  Vent.  124;  The  King  v.  Bnnleii,  12  Mod.  111.) 

Every  irregularity  on  the  part  of  a  jury  does  not  autho^ 
ize  the  verdict  to  be  set  aside,  unless  the  imrij  complaining 
shows  at  least  by  reasonable  presumption  that  he  has  beoi 
injureil  thereby. 

In  this  case  we  see  nothing  from  which  it  can  be  evea 
inferred  that  the  defendants  were  prejudiced  by  the  mis- 
conduct complained  of.  If  it  were  shown  that  any  of  the 
jurors  drank  so  much  liquor  as  to  incapacitate  them  from 
the  proper  discharge  of  their  duty,  or  so  as  to  become  la 
the  least  intoxicated,  the  verdict  should  be  set  aside. 
Nothing  of  the  kind,  however,  appears. 

The  second  }H>iut  relied  on  by  counsel  for  appellant  seems 

to  be  well  taken.    The  complaint  seems  to  be  framed  solely 

with   the   view   of  recovering  the  penalty  specified  inth* 

Agreement  between  plaintiS  tmd  defendants,  regardleaairf 
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lether  any  actual  damage  bad  been  suffered  or  not  by  the 
etch  of  contract.  The  law,  however,  only  authorizes  the 
covery  of  the  actual  damage  sustained  upon  the  breach  of 
ntract  of  this  character;  and  if  no  actual  damage  is 
o?en  none  can  be  recovered,  though  a  breach  of  contract 
shown. 

The  violation  of  an  agreement  in  which  a  penalty  for 
each  is  specified  does  not,  therefore,  necessarily  authorize 
recovery  of  such  penalty. 

In  an  action  upon  such  an  instrument  the  plaintiff  should 
i  only  prove  the  contract  and  the  breach  by  defendants, 
it  in  addition  thereto  it  is  necessary  to  establish  actual 
mages  resulting  from  such  breach,  or  he  can  only  recover 
mere  nominal  sum.  In  such  a  case,  if  only  nominal  dam<- 
jee  can  be  recovered  where  there  is  no  actual  damage 
Btained,  it  follows  that  an  allegation  of  damage  or  the 
atement  of  facts  from  which  it  must  be  inferred  becomes 
idispensably  necessary  to  the  sufficiency  of  a  complaint 
'here  more  than  mere  nominal  damages  are  claimed. 
*We  find  no  such  allegation  in  the  complaint  in  [*409] 
kii  action.  The  statement  that  on  the  10th  day  of 
bgQBt,  A.  D.  1864,  plaintiff  had  sawed  and  delivered  in 
hd  mill  yard  three  hundred  thousand  feet  of  lumber  more 
Bum  the  defendants  had  received  or  paid  for,  does  not  neces- 
ittily  show  a  breach  of  contract,  for  the  agreement  provides 
ooly  for  the  payment  on  the  tenth  day  of  each  month  for 
10  much  lumber  as  would  appear  by  the  shipping  books  of 
defendants  to  have  been  delivered  to  them. 

And  there  is  no  provision  in  the  instrument  requiring 
^defendants  to  receive  the  lumber  as  fast  as  it  was  sawed. 
*^  is  quite  evident,  however,  that  they  were  to  pay  for  it 
^yasit  was  received  by  them  and  evidenced  by  their  ship- 
I^  books. 

If  they  refused  for  an  unreasonable  time  to  receive  and 
P^7  for  lumber  sawed  by  plaintiff,  there  should  be  an  alle- 
Wion  to  that  effect  in  the  complaint,  for  where  no  time  is 
'peeified  when  an  act  is  to  be  done,  it  will  be  presumed  in 
"^  ihit  it  is  to  be  done  within  a  reasonable  time.  In  such 
^caae  plaintiff  would  be  entitled  to  recover  the  same  aa  ii 
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there  had  been  a  failure  to  perform  an  act  which  is  expnnlj 
agreed  to  be  performed  on  a  day  specified. 

The  complaint,  therefore,  does  not  state  facts  safficiart 
to  sustain  the  judgment. 

Judgment  reversed,  with  leave  granted  plaintiff  to  amflod 
his  complaint. 


KICHAED  BROWN,  Respondent,  v.  E.  S.  DATIS,  J^ 

PELLANT. 
[1  Nevada,  409.] 

CouiTTT  Bkcobdkbs,  EX  OFFICIO  AuDiTOBs. — The  county  recorders  wbOi  ■• 
der  Hection  32  of  article  lY.  of  tlie  Constitution,  become  fxp^leioiiA- 
tors,  are  those  only  who  nro  elected  under  a  legislative  enactment  piorf 
after  the  adoption  of  the  Constitution.  The  fact  that  a  reeoidtf  i 
elected  after  the  adoption  of  the  Constitution,  but  not  under  a  hi 
passed  after  its  adoption,  will  not  entitle  him  to  the  position  of  todilA 

1  Statutes,  how  constbckd. — The  rule  is  cardinal  and  uniTersal  thatif  ak> 
is  plain  and  unambiguous,  there  is  no  room  for  construction,  or  iflt* 
pretation. 

'  Idkm. — lu  the  construction  of  a  statute  the  intention  of  the  legiilatmik 
the  primary  object  to  be  ascertained,  but  to  ascertain  it  recourse  ihMli 
first  be  had  to  the  language  employed,  and  if  that  be  plain  and  umB' 
biguous  the  courts  must  give  it  its  strict  and  grammatical  oonitn^ 
tion, 

[*410]      *Appeal  from  the  District  Conrt  of  the  Seyenft 
Judicial  District,  State  of  Nevada,  Lander  Gooulji 
Hon.  W.  H.  Beatty  presiding. 

Ashley,  and  Garher  &  Huppy  for  Appellant. 
Labatt  &  IVren,  for  Respondent. 

[*413]    *By  the  Court,  Lewis,  C.  J. : 

In  the  case  of  Vesei/  v.  Hey^iann,  this  conrt  held  thattta 
recorders  who,  under  section  32  of  article  IV.  of  the  Coo* 
stitution,  become  ex  officio  county  auditors,  are  those  only 
who  are  elected  under  a  legislative  enactment  passed  aft^f 
the  adoption   of  the   Constitution;  that  the   GoustitatioA 

(1.)  6  Ner.  411;  6  Nov.  69;  6  Nev.  104;  8  Ner.  271;  OdAFtUamf  S^ACB.  r.  ittOkkt^ 
(X)  1  Key.  36;  4  Nev.  78;  10  lS(ev .91^. 
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has  referenee  only  to  recorders  elected  by  yirtne  of 
w  jfcuaed  after  its  adoption.  This  is  nnqnestionably 
ict  and  grammatical  construction  of  the  section 
1  to.  It  declares  that  the  legislature  a^U  provide 
election  of  county  recorders,  who  shall  be  ex  officio 

auditors.  Strictly,  this  language  can  have  refer- 
ily  to  recorders  elected  under  a  law  to  be  passed  at 
me  in  tiio  future  with  respect  to  the  adoption  of  the 
ution.  It  is  claimed  by  counsel  for  appellants, 
r,  that,  as  the  plaintiff  and  defendant  in  this  pro- 
l  were  elected  to  their  respective  positions  after  the 
•n  of  the  Constitution,  this  case  does  not  come 
the  reasoning  of  the  case  of  Vesef/  v.  Hermann;  that 

adoption  of  the  Constitution,  all  the  laws  of  the 
y  of  Nevada  not  repugnant  to  it,  were  also  adopted 

laws  of  the  state,  and  that  the  election  of  the 
nt  to  the  office  of  recorder  under  the  law  so  adopted, 
t  him  within  the  spirit  of  the  32d  section,  and  made 
officio  auditor.  If  we  depart  from  the  strict  literal 
iction  of  the  section,  we  will  find  it  difficult  if  not 
ible  to  say  what  the  intention  of  the  framers  of  the 
;ation  was.  The  election  of  an  individual  under  a 
istdng  at  the  time  the  Constitution  was  framed,  is 
ly  not  within  the  literal  meaning  of  the  provision  re- 
to.  The  language  employed  in  the  Constitution  is 
ad  explicit,  and  whatever  may  have  been  the  inten- 

its  framers,  we  cannot  look  beyond  that  language 
I;  is  free  from  all  ambiguity. 

d  rule  is  cardinal  and  universal  that  if  the  law  is 
ad  unambiguous,  there  is  no  room  for  construction 
rpretation." 

nie  United  States  v.  risher  (2  Cranch,  358),  the  [*414] 
le  Court  said:  "Where  a  law  is  plain  and  un- 
ions, whether  it  be  expressed  in  general  or  limited 
the  legislature  should  be  intended  to  mean  what  they 
Isinly  expressed,  and  consequently,  no  room  is  left 
Btraction.** 

n  the  same  court  said : 
cmsbtxiing  th^se  laws  it  has  been  truly  stated  to  \>o 
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the  duty  of  the  coart  to  effect  the  intention  of  the  legisla- 
ture; but  this  intention  is  to  be  searched  for  in  the  voids 
which  the  legishiture  has  employed  to  convey  it."  In  the 
case  of  Notley  v.  Buck  (8  Barn,  and  Ores.  160,  164),  Loid 
Tenterden  said:  ''The  intention  of  this  act  certainly  was  to 
prevent  voluntary  preferences;  the  words  may  probably  go 
beyond  the  intention;  but  if  they  do,  it  rests  with  the  legis- 
lature to  make  an  alteration — the  duty  of  the  court  is  only 
to  construe  and  give  effect  to  the  provision."  The  same 
learned  judge,  in  Branding  v.  Ban^uglon  (6  Id.  467,  475), 
used  the  following  language:  "Speaking  for  myself  alone, 
I  cannot  forbear  observing  that  I  think  there  is  alwijs 
danger  in  giving  effect  to  what  is  called  the  equity  of  a 
statute,  and  that  it  is  much  safer  and  better  to  rely  on  and 
abide  by  the  plain  words;  although  the  legislature  migU 
possibly  have  provided  for  other  cases  had  their  attention 
been  directed  to  them." 

And  Bagley,  J.,  in  delivering  the  opinion  in  the  case  of 
Tlie  Kvuj  V.  The  InhahUanta  of  Stoke  Damerel  (7  Bam.  and 
Cres.  563),  said:  *'I  do  not  know  how  to  get  rid  of  the 
words  of  this  section  of  the  act  of  parliament,  and  where 
the  legislature,  in  a  very  modern  act  of  parliament,  ha?6 
used  words  of  a  plain  and  definite  import,  it  is  very  dange^ 
ous  to  put  upon  them  a  construction  the  effect  of  which  will 
be  to  hold  that  the  legislature  did  not  mean  that  which  they 
have  expressed."  So  Tindell,  C.  J.  (531),  said:  "It  is  the 
duty  of  all  courts  to  confine  themselves  to  the  words  of  the 
legislature — nothing  adding  thereto,  nothing  diminishing. 
The  intention  of  the  legislature  is  the  primai-y  object  to  he 
ascertained  in  the  construction  of  a  statute;  but  how  is  that 
to  be  done?  Kecourse  should  first  be  had  to  the  langaage 
employed,  and  if  that  bo  clear  and  explicit,  and  there  be 
nothing  tie  hors  the  statute  which  would  occasion 
[*415]  uncertainty,  the  courts  must  give  that  *languageit8 
strict  and  grammatical  construction.  (Sedgw.  StaL 
Law,  243.) 

There  is  certainly  no  ambiguity  in  the  language  employed 
in  the  section  of  the  Constitution  under  consideration,  nor 
is  there  any  circumstance  that  we  are  aware  of  from  which 
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in  be  inferred  that  the  framers  of  that  instrument  did 
intend  exactly  what  they  have  expressed  in  section  32. 
re  abandon  the  strict  letter,  and  endeavor  to  look  for  the 
ions  or  the  policy  which  induced  its  adoption,  we  become 
ince  involved  in  perplexing  doubts  and  uncertainties;  for 
argument  that  it  was  the  policy  merely  to  allow  all  per- 
8  in  office  at  the  time  of  the  adoption  of  the  Constitu- 
I  to  continue  so,  and  that  as  the  plaintiff  and  defendant 
re  elected  afterwards,  they  do  not  come  within  the  object 
ight  to  be  attained  by  the  Constitution,  may  be  answered 
the  fact  that  it  was  also  the  policy  of  the  Convention  to 
ke  the  system  of  county  and  township  governments 
iform  throughout  the  State,  and  that  that  system  should 
into  operation  at  the  same  time  in  all  the  counties  of  the 
ite. 

We,  therefore,  think  it  our  duty  to  adhere  to  the  strict 
d  grammatical  construction  which  was  adopted  in  the  case 
Vesey  v.  Het'mann. 
Judgment  affirmed. 

DWABD  L.  LEVEY,   Kespondent,  v.  E.  A.  FAKGO, 

Appellant. 

[1  Netada,  415.] 

KACBMistT  WITHOUT,  PBOBABLK  Cause. — In  an  action  for  damages  for  im- 
pioperly  Fning  out  a  writ  of  attacliment,  it  in  neceHsary  to  aver  the 
Mtachfflent  was  sned  ont  '*  without  probable  canse."  If  snch  ayerment 
^  omitted  in  the  complaint,  but  words  of  similar  import  are  employed 
b  lien  thereof,  a  verdict  will  cnre  the  defective  complaint,  even  if  it 
VM  saeh  an  one  as  shonld  not  have  been  sustained  on  demurrer. 

"llQiiCB—GBnscTiOMS  TO,  AFTSB  Amsweb  Filed. — Where  a  demurrer  is  in- 
tnpoaed  to  such  a  complaint  upon  the  general  ground  that  it  does  not 
itate  facts  sufficient  to  constitute  a  cause  of  action,  goes  on  to  point  out 
the  particulars  in  which  the  complaint  is  defective,  but  does  not  show 
the  real  defect,  this  court  will  not  hold  it  was  error  to  overrule  the  de- 
Burer  if  the  defendant  chooses  to  answer  instead  of  standing  on  his 
demurer.    This  court  will  treat  the  case  as  if  the  party  had  answered 

vithout  any  demurrer. 

tuannEMT — ^Action  tob  Malicious  Sunto  out  ov  Writ,  what  must  Show. 

— I&  an  aeiion  for  malicious  suing  out  the  writ  of  attachment,  it  is 

nrcciwnTj  to  show  not  only  a  want  of  probable  cause  but  also  malice  in 

ndag  out  the  writ.    It  is  not  sufficient  to  show  malice  in  proaeeuiing 

Uie  writ  if  there  was  none  in  suing  it  out. 
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loiM— Acts  of  Agents. — If  the  \mt  is  saed  oat  by,  an  agent  malidcHii^ai 
his  part,  an<l  without  probable  cause,  he  is  liable  and  not  the  prineqil, 
If  the  principal  maliciously  continues  the  prosecntion  after  ha  it  iB> 
formed  of  the  fact  that  the  writ  was  sued  out  without  probable  etoMbbi 
will  bo  liable  to  a  special  action  for  the  damages  which  aecme  after  (Mi 
knowledge  is  obtained.  But  the  complaint  must  state  these  faoti  e» 
rectly. 

InKM. — Proof  that  the  attachment  was  sued  out,  not  by  the  defendant  hd 
by  his  agent,  would,  prima  facie,  be  a  good  defense,  but  that  might  hi 
rebutted  by  proving  that  the  agent  acted  under  the  ezprcas  direotiaa  d 
his  principal. 

Statements  on  Motion  fob  NkwTbiaij. — The  method  of  making  and  settlog 
statements  on  motion  for  new  trial  commented  on. 

« 

Appeal  from  the  District  Conrt  of  the  Second  Judicial 
District,  State  of  Nevada,  Ormsby  Connty,  Hon.  S.  E 
Weight  presiding. 

The  facts  of  this  case  are  fully  stated  in  the  opiniou. 
Clayton  dk  Clarice^  for  Appellant. 
[*417]  *A.  C.  Ellis,  for  Respondent.  ] 

By  the  Conrt,  Beatty,  J. : 

This  was  an  action  brought  for  a  malicious  issuing  and 
prosecution  of  a  writ  of  attachment. 

The  pleadings  and  eyidence  show  that  one  Bedford  and 
the  plaiutiff  Levey  were  liquor  merchants,  and  in  the  conrse 
of  their  trade  became  iudebted  in  a  considerable  amount 
to  the  firm  of  C.  Fargo  &  Co.  of  San  Francisco. 

C.  Fargo  &  Co.  assigned  their  claim  against  Bedford  t 
Levey  to  the  defendaut  in  this  action,  E.  A.  Fargo.  E.  A* 
Fargo  adjusted  part  of  the  claim  with  Bedford  A  Levej, 
and  for  the  balance  suit  was  brought;  an  affidavit  for  ai* 
tachment  was  made  by  one  Abe  Newberger,  acting  as  thi 
agent  of  E.  A.  Fargo;  the  writ  was  issued  and  levied  on 
the  property  of  the  plaintiff,  he  and  Bedford  having  dis- 
solved partnership  before  the  issuance  of  the  writ.  Levej 
&  Bedford  did  not  defend  the  suit  instituted  against  tbem 
by  E.  A.  Fargo,  but  did  put  in  a  plea  in  the  nature  of  a  plea 
in  abatement  to  the  writ  of  attachment 
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This  plea  was  sustained,  the  attachment  abated,  and  then 
kfr  present  action  brought  by  Levey  for  injury  to  his 
JBods,  business,  etc.  Fargo  demurred  to  the  complaint; 
k  demurrer  was  overruled;  he  then  answered,  and  the 
cue  was  tried  before  a  jury,  and  judgment  was  rendered  in 
kior  of  the  plaintiff  for  seventeen  hundred  and  twenty  dol- 
us. Defendant  moved  for  a  new  trial,  which  motion  was 
rermled,  i^nd  an  appeal  from  the  order  overruling  that 
otion  taken  to  this  court. 
The  first  point  made  by  appellant  is  that  the  court  erred 

overruling  the  demurrer.  It  is  contended  that  the  com- 
aint  does  not  state  facts  sufficient  to  sustain  the  judgment, 
)cause  it  does  not  state  that  the  writ  was  sued  out  tvilhotU 
xbable  cause.  Certainly  this  judgment  can  only  be  sus- 
ined  on  the  theory  that  the  writ  was  issued  without 
robable  cause.  The  complaiut  does  not  contain 
lose  exact  words,  but  it  does  *contain  this  allega-  [*418] 
ion:  ''Yet  the  said  defendant,  out  of  his  own  malice 
od  ill  will,  and  without  foundation  in  fact  or  law,  and  of 
nntonness,  caused  the  ivril  af  aUlachment  to  be  issued  from 
be  district  court  of  the  second  judicial  district  of  the  then 
erritory  of  Nevada,  in  a  cose  wherein  this  defendant  was 
duntiff,  and  this  plaintiff  and  the  said  Bedford  were  de- 
iBmlants.'* 

Whether  this  language  sufficiently  expresses  a  want  of 
pobable  cause  to  sustain  the  complaint,  if  the  point  had 
been  directly  raised  by  a  proper  demurrer,  it  is  perhaps 
>K)t  necessary  in  this  place  to  decide.  One  of  the  definitions 
^'motonness  given  by  "Webster  is  "negligence  of  re- 
*iint."  If  the  writ  was  issued  in  a  spirit  of  recklessness 
^  ''negligence  of  restraint,"  it  certainly  implies  that  it 
*)8  issued  without  probable  cause.  The  language,  although 
H^tsncb  as  should  have  been  used  in  a  pleading,  is  ex- 
^tessive  of  nearly  the  same  idea. 

Sec.  71  of  our  practice  act  provides  that  "the  court  shall 
B  every  stage  of  an  action,  disregard  any  error  or  defect 
)  tbe  pleadings  or  proceedings  which  shall  not  affect  the 
ibstantiol  rights  of  the  parties;  and  no  judgment  shall  be 
versed  or  afiected  by  reason  of  such  error  or  defect." 
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The  commou  law  also  allowed  many  formal  defects  ia 
pleading  to  bo  cured  by  verdict.  The  rale,  as  laid  downia 
Chitty,  page  G73  of  Chitty's  Pleadings,  is  thus  expressed: 
"The  general  princij^le  upon  which  it  depends,  appem 
to  be  that  where  there  is  any  defect,  inij>erfection  or  omii* 
sion,  in  any  pleading,  whether  in  substance  or  /ofwi,  whidi 
would  have  been  a  fatal  objection  upon  demurrer,  yet  if  the 
issue  joined  be  such  as  necessarily  required  on  the  trial, 
proof  of  the  facts  so  defectively  or  impei*fectly  stated  or 
omitted,  and  without  which  it  is  not  to  be  presumed  tint 
either  the  judge  would  direct  the  jury  to  give,  or  the  joiy 
would  have  given,  the  verdict,  such  defect,  imperfection  (V 
omission  is  cured  hij  the  verdict,** 

Many  examples  are  given  in  that  work  of  defective  pl6ad- 
ings  being  cured  by  verdict.  Among  others  is  onewlien 
suit  was  brought  for  malicious  prosecution  of  a  crimiul 
action. 

In  such  case,  it  is  always  necessary  to  aver  in  tbs 
[^419]  ^declaration  that  the  criminal  action  or  prosecatioi 
is  at  an  end.  Yet  in  that  case  the  verdict  was  soi* 
tained,  although  there  was  no  such  averment  in  the  c<»l" 
plaint.  Nor  in  that  case  were  there  any  words  of  a  similtf 
import.  The  case  cited  by  Chitty,  page  679,  to  which  !• 
Lave  referred,  is  a  stronger  case  for  sustaining  a  defectifS 
complaint  than  the  one  we  are  considering.  We  are  not 
disposed  to  bo  more  rigid  than  the  courts  of  England  in 
requiring  nicety  and  precision  in  pleadings. 

It  may  be  contended  that,  although  this  is  a  case  when 
the  verdict  would  cure  the  defect  in  pleading  if  issue  lud 
been  joined  without  the  interposition  of  a  demurrer,  yet  •• 
a  demurrer  was  interposed,  it  was  error  in  the  court  to  ovo^ 
rule  the  demurrer  and  force  the  defendant  to  take  issne  on 
a  defective  complaint. 

If  a  complaint  is  clearly  defective  and  a  demurrer  isoi^ 
ruled,  the  defendant  may,  at  his  option,  refuse  to  answer; 
then  the  judgment  goes  by  default,  and  there  is  no  verdict 
to  cure  the  defects,  and  the  case  must  be  reversed;  bnt  if 
the  defendant  in  such  case  chooses  to  answer  rather  tbtt 
Btaud  on  his  demurrcT,  doe&liQ  ^VAAid^  after  answer  filed,  )a 
any  better  positioix  tiiau  \l\iQ  \it)iiOL  «Q&^«t^  vo^  >^^  M 
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Whatever  may  be  tbe  geoeral  rule  on  this  subject, 
tainly  tliink  this  defendant  stands  in  no  better  posi- 
lan  if  lie  Lad  answered  without  demurrer.  The 
is  of  demurrer  as  set  out  are  as  follows: 
b.  The  complaint  does  not  state  facts  suflScient  to 
ate  a  cause  of  action,  in  this :  That  this  suit  is  brought 
name  of  the  plaintiflf  alone,  when  the  complaint  shows 

J.  Bedford  was  a  partner  with  plaintiflf  in  the  goods, 
und  merchandise,  and  also  in  the  business  set  out  in 
ff*s  complaint,  and  that  no  dissolution  of  copartner- 
3tween  plaintiff  and  Bedford  is  shown  to  have  taken 
>rior  to  the  issuance  and  levy  of  the  writ  of  attach- 
eferred  to  in  said  complaint, 
►nd.  That  there  is  a  misjoinder  of  parties  plaintiff, 

reasons  above  stated. 

demurrer  does  not  point  out  the  defect  now  com- 
1  of.     Indeed,  the  defendant  seems  to  purposely  con- 
is  objection  to  another  point,  and  he  ought  not 
id  in  *relation  to  this  point  in  a  better  posi-  [*420] 
lan  if  he  had  answered  without  the  interposi- 
f  a  demurrer.     "We  hold,  then,  if  there  was  a  defect 
complaint  which  would  have  invalidated  a  judgment 
ault  or  on  demurrer,  it  is  cured  by  the  verdict. 
is  also  contended   by  appellant  that  plaintiff  was 

to  show  both  the  want  of  probable  cause  and  malice 
defendants  to  entitle  him  to  a  verdict.     That  in  this 

was  not  sufficient  to  show  malice  in  prosecuting  the 
iter  it  was  sued  out,  but  that  it  was  issued  by  the 
308  procurement  of  the  defendant. 
onbtedly  appellant  is  correct  in  both  legal  proposi- 

If  an  agent  maliciously,  and  without  probable  cause, 
at  an  attachment  without  instructions  from  his  prin- 
the  agent,  and  not  the  principal,  is  responsible  in 
es.  If  the  principal,  after  he  finds  out  that  his  agent 
naliciously  and  without  probable  cause,  continues  the 
ution  of  the  attachment,  he  will  be  responsible  for  the 
;e8  which  arise  after  the  facts  of  the  case  come  to  his 
)dge*  But  there  is  no  ground  of  action  against  the 
pal  for  the  ori^final  suing  out  of  the  attachment. 
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Tho  complaint  iu  such  case,  if  against  tlic  principal, 
should  avor  the  malicious  prosecution  of  the  writ  aftei  ha 
discovered  it  had  been  issued  without  probable  caase. 

This  complaint  contains  no  such  allegations.  If,  tliea, 
facts  appear  clearly  from  the  statement,  as  claimed  by  ap- 
pellant, that  there  was  no  i>roof  introduced  of  wautof  proV 
able  cause,  that  there  was  no  proof  that  defendant  cansed 
the  writ  of  attachment  to  issue,  and  no  proof  of  malice ii 
the  issuing  or  prosecuting  the  writ,  certainly  the  judgment 
cannot  be  sustained. 

This  brings  us  to  the  examination  of  the  statement  as  it 
appears  iu  tho  transcript.  Section  195  of  the  practice  aet 
provides  in  regard  to  statements  as  follows:  "Suchstaifr 
ments,  when  containing  any  portion  of  the  evidence  of  tlia 
case,  and  not  agreed  to  by  the  adverse  party,  shall  be  set- 
tled by  the  judge  on  notice." 

The  statement  in  this  case  is  certainly  not  settled  by  tk 
judge,  and  can  hardly  bo  said  to  be  agreed  tobf 
[*421]  tho  opposite  *party.  At  least  it  is  rather  difficoll 
to  say  what  the  adverse  party  did  agree  to.  Appel- 
lant first  made  a  statement.  Then  there  is  an  order  of  court 
to  this  effect :  *'  Tho  plaintiff  herein  is  allowed  tofileamendfld 
statement  on  new  trial." 

Then  comes  a  statement  by  respondent  (plaintiff)  which 
commences  in  this  way:  **  Now  comes  the  plaintiff,  bybii 
attorney,  in  the  above-entitled  cause,  and  submits  this,  lui 
amended  statement  of  facts,  proved  at  the  trial  of  the  cause, 
and  asks  that  the  same  be  made  a  part  of  the  statement  d 
facts  on  motion  for  a  now  trial  herein."  This  amended 
statement  is  signed  by  plaintiff's  (respondent's)  counsel  ai 
tho  original  statement  was  signed  by  appellant.  Neithei 
statement  is  signed  by  both  counsel  nor  settled  by  the 
court;  If  there  is  a  statement  in  the  case,  what  is  it?  Does  it 
consist  of  both  statements  combined,  or  are  we  only  to  look 
at  the  amended  sbitement?  The  language  used  iu  the  order 
of  court  would  indicate  that  an  amended  statement  waste 
be  filed,  which  would  be  in  itself,  a  complete  statemeo^ 
and  supersede  the  original  statement. 

TFLcro  a  party  is  dU&aVi^&evlL  wvik  ql  statement  on  motioi 
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new  trial,  mildid  by  bis  adversary,  be  bas  tbree  metbods 
orrectiug  it. 

:  tbe  statement  is  wbolly  iDCorrect,  be  may  make  an 
ndedslaternerii,  containing  all  tbe  evidence  toucbing  tbose 
its  on  wbicb  tbe  moving  party  relies  in  bis  motion,  and 

ibat  it  may  be  substituted  for  tbe  original  statement; 
secondly,  be  may  make  aiatndmeids  to  the  original  state- 
i  by  moving  to  strike  out  some  portions  and  add  or 
stitute  otbers;  or  thirdly,  if  tbe  original  statement  is 
rect  as  far  as  it  goes,  but  tbe  adverse  party  thinks  some 
litionol  evidence  should  be  contained  in  tbe  statement  to 
ly  present  tbe  case,  be  may  make  a  supplemental  state- 
Qt  containing  that  additional  evidence,  and  ask  that  it 
J  be  attacbeil  to  and  made  a  part  of  tbe  original  state- 
nt.  In  either  case,  after  the  statement  is  properly 
ended,  it  should  be  either  agreed  to  by  both  parties  or 
tied  by  tbe  judge.  In  tbe  case  before  us  we  hardly  know 
eiber  to  treat  tbe  amended  statement  as  a  substitute  for 
>  original,  or  as  a  supplemental  statement  of  facts  omitted 
the  original.  Tbe  original  statement  uses  the  ex- 
ression  "  it  is  in  evidence,"  etc.,  going  on  to  state  [*422] 
^  wbicb  would  be  a  complete  defense  to  tbe 
lion.  Tbe  amended  statement  reads  thus:  **  Plaintiff  *  * 
bmits  this,  bis  amended  statement  of  facts  proved  at  the 
al.    1st.  That,"  etc.     Here  follows  a  statement  of  facts 

variance  with  tbose  stated  by  appellant,  and  which,  if 
Be,  would  support  tbe  verdict  and  judgment.  The  original 
itement  says  certain  facts  were  in  evidence.  The  amended 
liement  says  that  certain  things  **  icei^e  proved,'*  The  two 
tsof  facts  are  in  many  particulars  contradictory  and  in- 
nastent.  If  we  allow  both  statements  to  stand,  we  can 
ily  conclude  that  one  or  more  witnesses  were  swearing  to 
sertain  state  of  facts,  and  one  or  more  witnesses  on  the 
her  side  were  swearing  to  another  state  of  facts  totally  in- 
nsistent  witb  statements  of  ibe  first  witnesses.  This 
nog  the  case,  we  cannot  disturb  tbe  action  of  tbe  court 
'hw  upon  any  point  where  there  is  an  apparent  conflict 

testimony.  TTpon  one  material  point  alone  (here  seems 
» have  been  no  confiiet  ol  testimony.    The  original  attskc\x- 
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iiKMit  was  Biicd  out  not  bv  tlio  defondant  here,  but  by  his 
ii^eiit,  Abo  Nowbergor.  This  would  seem  to  be  a^'m 
favlv  dofouHO  to  this  action.  That  defense  might  be  re- 
biittod  by  showing  that  although  Abe  Newberger  made  the 
aflidiivit  for  attachment,  still  he  was  instructed  so  to  do  bj 
Ills  priiuMpal,  Fargo. 

AppoUant  s  statement  shows  that  it  teas  in  evidence.  Fjtt- 
gi>  nevor  mado  an  affidavit  of  attachment,  that  the  affiJafik 
was  ma  do  by  Newberger  on  the  representations  of  BeiUord; 
that  Fargo  had  no  knowledge  of  the  making  of  affiilaritor 
issuaui'O  of  writ  for  several  weeks  after  it  took  place,  etc. 
On  tlio  othor  hand,  respondent's  statement  shows  it'vas 
/wtWn/ thai  Fargo,  >hortly  jifter  the  issuance  of  the  attach- 
uioiit.  in  tho  month  of  Julv,  informed  Bedford  bv  letter 
addivssod  to  him  at  Austin,  that  ho  had  commenced  tbe suit 
l*\  aiiaolimont.  ot».'.  The  statement  of  this  portion  of  the 
oxivlovA'o  i>  v'oviainly  not  very  siitisfaetorr,  still  the  proof  on  . 
this  pv^iv.t  m:n  liavo  been  sufficient  to  justify  the  jury  in 
tiuviii^i;  tli:it  t!iO  suit  was  oommenoeil  iind  the  writ  issued 
\;  :uU ' '.  ; ' ;  o  vl  i ivo :  io :;  v^  i  Fanio.  lu vleeil.  as  Fargo  seems  to 
l'.;\\o  li\.\l  :■•.  V'^r  ■:>.;:.;.  ^".:'v  si\:e^ii  miles  ilistaut,  the  reason- 

al^'o  :':vsL:iv.v:i.^::  is  i'-.;»:  Lis  ;igent  would  not  have 
'^"l-.*'   vv.wo.li\l  \\'.:-.o..;:  o;L>i:lt::ig  with  him.  *aud  slight 

v' . : V  ■ ;  •-  -•  > :.'»:*  x*^" s   : v. : -;l. :  .. .; v o   j us: ifieii  the  jury  iu  be- 
l»v-\  .  ;;  *..'  ^^.^s  .ovs,:!:c.l  V-c:  :v  sv.il^  out  tho  writ. 

I,  u.i^  .•/.;'.'... >ci  ..:'  i-r  Ni-^V-r^r-  cr  defendant  himself 
\^'.  X-   ■.*.^^..■.    V..:u/   -  -.l  V-    i- : « It'.I:^e  cf  the  writ's  being 

^•»%V*      »     -■■       »     '  •       -  "^  »    -  ■  •  ■ 

Ivv-  .■■.■.  ..-.*.  N.v.  V..—^;:  --r-:  :j.  .vridio:  on  other  points 
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tter  satisfied  with  this  result  because  the  first  iustruc- 

iven  by  the  court  below  clearly  indicates  the  opinion  of 

idge  that  the  jury  could  only  find  for  the  plaintiff  on 

leoiy  that  the  attachment  was  sued  out  by  the  express 

ority  and  with  the  knowledge  of  the  defendant.     The 

t,   entertaining  that  opinion   of  the   law,    must  have 

ited  a  new  trial  if  there  was  no  testimony  to  show  Fargo 

liorized  or  knew  of  the  intended  issuance  of  the  attach- 

nt  before  it  was  done.     TTe  may  observe  here,  too,  that 

3  judge's  instructions  in  regard  to  malice  and  want  of 

x>bable  cause  were  based  on  sound  law,  and  properly  sub- 

litted  the  case  to  the  jury  on  these  points,  so  that  although 

rant  of  probable  cause  may  not  have  been  properly  and 

technically  charged,  yet  the  point  was  fairly  submitted  to 

fhe  jury. 

The  judgment  of  the  court  below  must  be  affirmed. 


-A.  N.  SJIITH  ET  AL.,  Kespondents,  v.  north  AMEIU 
ICAN  MINING  COMPANY,  Appellant. 

[1  Nevada,  423.] 

teonnox— SuTFioxsifCT  of  CoBonssioN. — A  commisBion  to  take  a  deposi- 
tion,  aathenticated  by  the  certificate  of  the  clerk,  under  the  seal  of  the 
eoDrt  and  waned  in  pursuance  of  a  former  order  of  the  court,  is  sufficient 
i&Uiority  for  taking  the  testimony  of  a  'witness. 

Etidxxcb  oi  Mnfixo  Cubtomb.— ^Testimony  as  to  mining  eus-  [*425] 
tons  may  be  introduced  under  our  statute,  however  recent  the 
te  or  short  the  duration  of  their  establishment. 
MUBo  Claqo — BiOHTB  OF  DiBOOTSBKB. — If  it  be  once  established  or  ad- 
mitted that  one  of  a  company  of  miners  was  the  real  discoyerer  and 
dttitled  to  a  discoverer's  share  in  the  location,  then  such  discoverer 
ttnld  thereafter  only  be  shown  to  have  divested  himself  of  ihut  interest 
Igr  dear  and  positive  evidence.  The  evidence  of  one  witness,  that  the 
pnty  agreed  the  discoverer's  claim  should  be  divided  among  all  the 
dttRholders  in  the  company,  when  contradicted  by  another  vntness 
who  nya  he  positively  refused  to  assent  to  such  a  proposition,  is  not 


^WNunoif— Ihuaxci  op  Stock. — When  a  corporation  has  issued  stock 

to  the  fall  number  of  ■haies  which,  by  its  charter  or  act  of  incorporation 

ttiiaiitboiiiaci  toiflme,  no  court  can  rightfully  direct  the  issuance  of 

oCWihwM  of  stock,  unless  some  of  the  shares  issued  were  void. 

40B— Vns  ImuamuXto-— When  a  court  errs  in  rejecting  testimony,  but 


o 
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after  further  proof  and  explanation  admits  the  testimony,  the  fnwi 
error  becomes  immaterial  and  is  no  ground  for  reTersing  the  indgmcflL 
Corporation,  Issuanck  of  Stock — Mistakes,  How  CoBREcriD.— Wben  il 
the  owners  in  a  mining  company  transfer  their  entire  interest  totnuM 
to  hold  the  mining  ground  in  trust  for  the  corporation,  and  to  iMi 
stock  to  the  amount  of  a  certain  number  of  shareii  in  lien  of  thegiMiri 
conve^'ed  to  ihem,  and  said  trustees  do  issue  the  full  number  of  fibaxcid 
stock  which  they  are  authorized  to  issue,  none  of  the  stock  ianiedb 
Toid,  although  one  stockholder  may  receive  more  and  another  le«ttai 
his  just  share.    The  mistake  may  be  corrected  by  a  court  of  equity  171 
pro]>er  decree,  but  not  so  as  to  make  stock  void  in  the  hands  of  auiui> 
cent  purchaser,  nor  by  orderiug  the  issuance  of  more  stock  thin  tki 
company,  by  its  organization,  is  entitled  to  issue.  1 

Appeal  from  the  District  Court  of  the  First  Judicial  Dia- 
trict,  State  of  Nevada,  Storey  County,  Hon.  ElCHABD  El8l» 
presiding. 

The  facts  are  stated  in  the  opinion. 

nUhjer  &  Wldtman,  for  Appellant. 
Taylor  cfc  Campbell,  for  Bespondents* 

By  the  Court,  Beatty,  J. : 

[*426]  *The  facts  of  this  case  are  as  follows:  The  plaint- 
iflfs.  Smith  and  Gottschall,  with  eleven  others,  took 
up  a  mining  claim  in  1859.  The  notice  of  location  con- 
tained thirteen  names,  but  claimed  fourteen  shares  of  three 
hundred  feet  each.  One  extra  share  was  claimed  asadi** 
covercr's  right.  Subsequently  these  locators  and  their  suc- 
cessors in  interest  were  incorporated  under  the  name  of  th< 
North  American  Mining  Company.  It  was  provided  onfl 
share  of  stock  should  be  issued  for  each  foot  of  groaDfl 
located;  or,  in  other  words,  four  thousand  two  hundred 
shares  of  stock  were  to  be  issued  to  the  stockholders,  eai 
receiving  in  proportion  to  the  ground  he  held.  The  mininjS 
ground  was  all  conveyed  to  the  corporation  or  its  trustees, 
and  stock  issued  to  claimants.  The  plaintiffs  claim  thej 
are  entitled  to  a  larger  share  of  stock  than  they  have  re 
ceived.  They  aver  that  Gottschall  was  the  discoverer  0 
the  ledge,  and  in  right  of  discovery  was  entitled  to  the  ei 
tra  share  of  three  hundred  feet.     That  Smith,  by  virtue  ( 
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I  agreement  between  tbem,  was  interested  to  the  extent  of 
le-balf  in  the  same. 

The  answer  denies  that  Gottschall  was  the  discoverer  or 
ititled  to  the  three  hundred  feet  by  reason  of  being  the 
acoverer^  and  avers  that  he  and  Smith  hod  each  received 
le  full  share  of  stock  to  which  they  were  entitled.  On 
« trial  it  was  attempted  to  bo  shown  by  the  defendant 
mt  Gottschall  was  not  the  discoverer,  and  if  he  was,  that 
a  waived  his  right  as  such  in  favor  of  the  company,  and 
lat  the  discoverer*s  share  was  equally  divided  out  among 
le  thirteen  locators. 

*The  court  below  find  in  effect  that  Gottschall  [*427] 
rw  the  first  discoverer.  That  he  had  not  waived 
is  right,  and  was  not  estopped  from  asserting  it.  Tbat  the 
liscovery  claim  had  been  improperly  divided  among  the 
liferent  stockholders,  giving  Smith  and  Gottschall  each 
tne-thirteenth,  when  thev  were  each  entitled  to  one-half  of 
Rediscovery  claim,  and  decreeing  that  tho  company  should 
flsaetothema  sufficient  number  of  shares  to  make,  with 
rhat  they  had  already  received,  the  entire  three  hundred 
^eet,  less  a  few  feet  which  had  been  used  for  the  common 
benefit  of  the  corporation.  The  defendant  appeals  from 
Ufl  judgment,  and  raises  various  points  of  error.  That 
the  commission  under  which  a  deposition  was  taken  and 
ned,  was  insufficient;  that  a  motion  for  nonsuit  was  im- 
properly overruled;  that  testimony  as  to  a  mining  custom 
Hb  improperly  received;  that  the  court  erred  in  various 
tdiogs  OS  to  admission  and  exclusion  of  testimony,  etc.; 
»d  finally,  that  the  findings  were  against  tho  weight  of 
'tttimony. 

Ihe  commission  was  issued  in  accordance  with  a  previous 
Jrier  of  the  court.  It  was  attested  by  the  certificate  of  tho 
deik  and  under  the  seal  of  the  court.  We  think  it  is  in 
iQDpliance  with  the  statute. 

TLe  motion  for  nonsuit  was  properly  overruled.  The 
Bstimony  as  to  a  mining  custom  was  properly  admitted. 
och  customs  under  our  statute  may  be  proved,  however 
Mnt  the  date  or  short  the  duration  of  their  establishment, 
be  common  law  doctrine  as  to  customs  does  not  govern  in 
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8ucL  cases.  Tlio  rulings  of  the  court  as  to  the  admisskm 
aud  rejection  of  testimony  were,  we  think,  riglit,  vith 
perhaps  one  exception,  wliich  wo  will  hereafter  notice. 

As  to  the  point  made  that  the  findings  are  against  the 
weight  of  testimony,  we  can  only  say  that  the  evidence  thai 
Gottschall  was  the  discoverer  of  the  mine  is  not  as  satistM- 
tory  as  could  be  wished.  Wo  would  suppose  that  clear  and 
indisputable  evidence  might  bo  brought  as  to  a  fact  of  thil 
kind.  Nevertheless  there  is  suflScient  evidence  to  justify 
the  finding  that  ho  was  the  discoverer.  If  it  once  be  ad- 
mitted that  he  discovered  the  claim,  and  was  by  right  of 
discovery  entitled  to  the  fourteenth  share  of  three 
[*J:28]  hundred  feet,  then  he  could  *only  lose  that  right  hj 
some  clear  and  positive  evidence  of  having  divested 
himself  thereof. 

Tlio  only  evidence  offered  to  this  effect  is,  that  at  a  meet- 
ing of  the  proprietors  about  the  time  of  the  incorporation, 
the  question  wao  raised  as  to  what  was  to  be  done  with  the 
discoverer's  share.  One  witness  says  Gottschall  agreed  lo 
let  it  bo  divided  among  the  entire  company;  another  sajs 
ho  objected  to  such  division  and  claimed  it  for  himself  and 
Smith.  There  are  some  other  slight  circumstances  tending 
to  show  ho  might  have  known  that  the  com))any  claimed 
this  fourteenth  share  as  the  common  property  of  the  com- 
pany. Wo  think  such  evidence  does  not  show  that  Gotta- 
chall  ever  divested  himself  of  his  claim  to  the  three  hundred 
feet,  or  that  he  is  in  any  manner  estopped  from  claiming 
them.    We  are  satisfied  with  the  finding  of  the  court  below. 

During  the  jirogress  of  the  trial  the  defendant  offered  to 
prove  that  the  entire  four  thousand  two  hundred  shares  <rf 
stock  had  been  issued,  and  consequently  no  new  stock 
could  be  issued  to  plaintiffs  without  extending  the  limit  of 
shares  fixed  by  the  constitution  of  the  company.  This 
evidence  was  rejected  by  the  court.  This  ruling  and  the 
form  of  the  decree  present  the  real  diflSculties  of  the  case. 
We  are  satisfied  that  when  a  corporation  has  issued  certifi- 
cates of  stock  (which  are  valid  and  not  void)  to  the  full 
extent  of  all  the  shares,  which,  by  law  and  the  constitution 
of  the  company,  it  may  issue,  no  court  can  order  the  issu- 
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ICO  of  other  shares,  because  in  that  respect  the  powers  of 
6  corporation  have  been  exhausted.  (See  Mtclianics^ 
ink  V.  New  York  and  Neto  Haven  B.  B.  Co.,  3  Keman, 
19.) 

The  first  question,  then,  to  be  determined  is,  were  the 
ortificates  issued  to  the  locators  other  than  Smith  and 
ottschall  for  their  supposed  proportion  of  the  discoverer's 
lare  absolutely  void,  or  were  they  valid  certificates  issued 
^  the  wrong  parties. 

If  void,  then  the  ruling  and  decree  are  right,  and  the 
idgment  must  be  affirmed.  If,  however,  these  certificates 
le  not  void,  then  the  plaintifi's  are  entitled  to  a  different 
omedy.  They  must  be  entitled  to  a  pecuniary  compensa- 
ioQ  from  the  company,  or  else  to  a  remedy  against  the 
rther  locators  who  received  more  stock  than  they  were 
atitled  to. 

*Again,  what  is  the  extent  of  the  remedy  to  which  [*429] 
Bujj  are  entitled?  If  they  receive  stock  from  other 
locators,  must  they  not  refund  any  assessments  paid  by 
flwse  to  whom  the  stock  was  issued?  If  they  receive  pecu- 
luiiy  compensation  from  the  corporation,  are  they  to  receive 
the  fail  value  of  the  stock,  or  its  value  less  tlie  amount  of 
tttessmeuts  paid  or  payable  on  the  same?  These  are  most 
important  questions,  not  merely  in  this  case,  but  to  all  min- 
ttg  corporations.  Doubts  must  frequently  arise  as  to  how 
^T  shares  particular  individuals  are  entitled  in  mining 
coiporations;  mistakes  must  frequently  be  made  in  issuing 
Bhiies.  It  is  highly  important  to  have  some  fixed  rule  as  to 
W  these  mistakes  are  to  be  corrected.  Who  are  to  be 
"'•de  parties  to  a  bill  for  that  purpose?  What  is  to  be  the 
^^re  of  the  relief  afforded?  Before  determining  this  case 
^  wish  to  hear  argument  on  the  jjoints  suggested.  We  are 
M  only  willing  to  hear  argument  from  the  counsel  in  this 
^>8e,  but  also  from  the  counsel  of  other  mining  companies 
^ho  are  interested  in  the  question. 

We  shall  order  the  case  on  the  October  calendar  for  f ur- 
ftar  azgament  on  the  points  suggested. 
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Opinion,  after  re-argument,  by  Beatty,  J. : 

When  we  wrote  our  former  opinion  in  this  case  we  I0B 
certain  propositions  undecided,  and  ordered  the  case  ontiie 
calendar  for  argument  upon  the  points  suggested.  By  lean 
of  the  court  the  counsel  for  appellant  filed  a  brief  on  one 
l>oint  not  left  open  by  the  order  of  the  court,  resabmittiog 
the  case.  That  point  was  as  to  the  alleged  error  of  the  eomt 
below  in  rejecting  the  company  books  when  offered  in  eri- 
dence  by  the  a{)pellant.  As  we  understand  the  record,  it 
shows  that  when  the  books  were  first  offered,  the  court  ruled 
they  were  not  admissible,  on  account  of  certain  alteratioBi 
and  erasures  contained  in  them.  Afterwards,  when  those 
erasures  were  explained,  the  books  were  admitted.  Even 
admitting  the  court  erred  in  rejecting  the  books  in  the  fint 
place,  the  subsequent  admission  of  them  cured  the  error, 
and  this  was  no  ground  for  reversing  the  judgment.  Itwii 
for  the  reason  that  these  books  were  subseqnentij 
[^4:30]  ^admitted  that  we  failed  to  notice  this  point  in  oar 
original  decision. 

This  brings  us  back  to  the  question  propounded  in  oar 
original  opinion:  ''Were  the  certificates  issued  to  the  loe»> 
tors  other  than  Smith  and  Gottschall  for  their  supposed 
proportion  of  ihe  discoverer's  share  absolutely  void,  orireie 
they  valid  certificates  issued  to  the  wrong  parties?" 

The  briofs  which  have  been  filed,  however  able  and  in- 
genious ill  argument,  have  failed  to  furnish  any  authorities 
bearing  on  this  point. 

After  mature  reflection  we  are  inclined  to  think  and  flO 
hold,  that  certificates  issued  under  the  circumstances  of  this 
case  are  not  void,  but  valid  certificates.  That  when  certifi- 
cates for  four  tliousand  two  hundred  shares  of  stock  bid 
been  issued  to  those  who  signed  the  trust  deed,  the  powefl 
of  the  trustees  in  this  regard  were  exhausted. 

That  no  more  shares  could  bo  issued,  and  those  issued 
should  bo  held  to  represent  the  valid  stock  of  the  coropanji 
and  should  be  good  in  the  hands  of  any  party  receiving 
them  by  regular  assignment  and  transfer  on  the  books  of 
the  company.  Here  are,  say,  thirteen  persons  who  unite 
in  a  deed  of  all  tlieir  luteYCi^Vamw  mining  claim,  which  m«J 
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le  treated  as  a  piece  of  real  estate,  embracing  a  certaiu 
lamber  of  feet  or  acres  of  land.  The  trustees  are  to  hold 
his  for  corporate  purposes,  and  issue  stock  or  certificates 
I  stock  to  each  of  the  grantors  in  proportion  to  their  re- 
pective  interests  in  the  real  estate.  It  is  the  interest  of 
U  the  members  of  the  corporation  that  the  certificates  thus 
isned  by  the  trustees  of  their  own  clioice  should  be  uego- 
iable  in  the  market.  At  least,  if  they  do  not  acquire  all 
lie  qualities  of  negotiable  paper,  that  the  public  may  rely 
nih  certainty  on  the  proposition  that  certificates  of  stock 
iKiied  by  the  trustees  of  a  corporation  to  those  who  unite 
b  the  trust  deed,  and  not  exceeding  in  number  of  shares 
iflsaed  the  limit  fixed  by  the  act  of  incorporation,  should 
erer  afterwards  be  held  as  valid  evidence  that  the  bona  fide 
Iiolders  thereof  are  stockholders  to  the  extent  shown  by 
fte  certificates.  Any  other  rule  would  be  highly  preju- 
dicial to  the  general  interests  of  mining  corporations. 

The  original  stockholders  in  such  associations  al- 
most ^universally  wish  to  sell  portions  of  their  stock  [^431] 
to  pay  assessments  and  develop  claims.  If  those 
vbo  deal  in  stocks  axe  required  to  go  buck  of  the  action  of 
the  trustees  in  distributing  their  certificates  of  stock,  and 
Meertaiu  that  they  have  made  no  mistake  as  to  the  number 
(rf  shares  issued  to  each  stockholder,  it  would  greatly  inter- 
fare  with  the  transfer  of  stocks  and  safety  of  those  who  deal 
in  them.  It  would  also  operate  very  injuriously,  as  we  have 
hafore  stated,  on  the  original  shareholders,  by  making  their 
certificates  less  negotiable.  Indeed,  we  cannot  see  well  how 
V^eoold  go  behind  the  disti'ibution  of  the  trustees  in  regard 
to  stock  scattered  among  a  number  of  the  assignees  of  the 
original  stockholders. 

Sappose  A,  B  and  C  form  a  corporation  to  contain  three 
hundred  shares,  and  convey  their  mining  claim  to  a  trustee 
or  trustees,  who  are  to  hold  the  realty  for  corporation  pur- 
poses, and  issue  certificates  of  stock  to  those  who  sign  the 
trust  deed.  The  trustee  issues  to  A  ten  certificates  of  stock 
^  ten  shares  each;  they  are  issued  at  the  same  time,  but 
inimbered  one  to  ten.  A  goes  into  the  market  and  sells 
ttete  different  certificates ;  the  first  certificate  he  sells  is 
So.  10;  ihelasi,  perhaps,  is  No.  1. 
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After  ho  has  sold  all  his  stock  it  is  discovered  that  bevaa 
entitled  to  only  ninety  shares  of  stock,  M'hile  he  got  certifi- 
cates for  one  hundred;  on  the  other  hand,  C  was  entitled  to 
one  hundred  and  ten,  and  only  got  one  hundred.    Will  the 
court  direct  one  of  As  certificates  to  be  canceled,  and  one 
of  the  same  kind  issued  to  C  ?    If  so,  which  one  will  be 
canceled  ?    All  are  in  the  hands  of  innocent  purchasers.  II 
it  is  proposed  to  cancel  No.  10,  as  the  last  one  issued,  and 
the  one  which  was  in  excess  of  A's  just  proportion,  the 
holder  might  well  say,  although  highest  in  number  it  vu 
issued  simultaneously  with  all  his  other  certificates,  and  as 
A  was  undoubtedly  entitled  to  ninety  shares  when  Le  sold 
ten  to  mo,  my  certificate  should  be  held  good. 

If  you  propose  to  cancel  certificate  No.  1,  the  holder 
might  well  say,  when  this  was  issued,  A  was  entitled  to 
ninety  shares.  This  was  probably  the  very  first  certificate 
issued.  Its  number  indicates  that  it  was  first  sigued  and 
made  out,  though  delivered  simultaneously  with  uioe 
[*432]  other  certificates.  It  being  *the  first  certificate  in 
order,  and  knowing  that  A  was  entitled  to  some 
stock,  I  had  a  right  to  buy  it,  without  inquiring  what  other 
stock  A  may  have  sold. 

To  determiuo  in  such  cases  which  stock  should  be  can- 
celed in  the  hands  of  an  innocent  holder  would  someiioies 
be  impossible.  The  safest  and  most  convenient  rule,  we 
think,  is  not  to  go  behind  the  distribution  made  bjthe 
trustees  when  the  stock  has  passed  into  the  hands  of  inno- 
cent holders. 

In  other  words,  we  hold  that  all  stock  issued  by  trustees, 
under  the  circumstances  of  this  case,  must  be  held  as  valid 
stock.  If  the  full  number  of  shares  was  issued  before  the 
filing  of  their  bill,  the  court  cannot  order  the  issuance  of 
additional  stock,  and,  therefore,  erred  in  refusing  to  i)emiit 
appellant  to  prove  all  the  stock  of  the  company  was  issued 
and  in  the  hands  of  the  stockholders.  For  this  reason  the 
case  must  be  reversed  and  a  new  trial  granted. 

The  court  below  will  allow  either  party  desiring  it  to 
amend  their  pleadings,  and  bring  other  parties  before  the 
court.     With  proper  pu-rtiea  before   the   court   it  wouM 
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be  competent  for  fliat  tribunal  to  order  those  who 
obtained  more  shares  tjian  they  were  entitled  to 
ill  hold  them)  to  assign  the  surplus  shares  to 
apon  plaintiffs  paying  the  amount  of  any  assess- 
I  legal  interest,  which  the  holders  have  paid, 
se,  if  the  holders  of  those  shares  have  received 
they  must  account  for  them.  Where  the  parties 
received  the  excess  of  shares  are  no  longer  stock- 
a  sufficient  extent  to  replace  the  stock  improperly 
the  company  must  make  good  to  plaintiffs  the 
le  stock  not  replaced  or  purchase  other  stock  to 
The  criterion  of  damages  will  be  the  value  of 
vhen  the  decree  is  made.  The  plaintiffs  will  also 
I  to  any  dividends  made  on  this  stock,  and  will 
kble  with  any  assessments  paid.  This  is  a  mis- 
9  trustees  who  were  the  mutual  agents  of  all  par- 
this  reason  the  criterion  of  damages  is  different 
jase  where  a  party  is  deprived  of  his  stock  by  a 
r. 

ompauy  is  compelled  to  pay  for  any  por- 
e  *stock,  it  will  be  entitled  to  indemnity  [*433] 
parties  who  received  and  sold  the  excess 

parties  will  probably  be  before  the  court  on 
rial  of  this  case,  who  may  wish  to  introduce  other 
evidence  about  the  discovery  of  the  claim,  the 
•w  will  try  the  whole  case  de  novo. 


HOOPES,  ItespoNDENT,  V.  NATHAN  MEYEK, 

Appellant. 

[1  Nevada,  433.] 

s  OH  MonoN  FOB  New  Trial. — The  statute  reqniriDg  statements 
)n  for  new  trial  to  contain  the  grounds  of  such  motion  is  merely 
f,  A  statement  not  made  strictly  in  compliance  with  the  spirit 
w  as  to  the  grounds  of  motion,  \v  ill  still  entitle  the  moving  party 
ring. 

NTBT  AHD  DbTAINEB — JUBISDICTION  OV  DiSTBICT  COUBT. — The 
.     DiMppsored  ia  5  Vt,  201,    See  aiso,  5  Nev.  258;  6  lUvt.  %1; « lS;«^.14ft. 
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Constitntion  confem  jnriHdiction  on  the  district  conits  to  hetr  ind  de- 
termine actions  of  forcible  entry  and  detainer  without  any  specttl  kp^ 
lative  enactment  on  the  subject. 

Idem — FoByKiruBK.— The  forcible  entry  act,  so  far  as  the  8amedeftimi» 
feitares,  etc.,  is  in  force.  That  part  of  it  which  directs  whatoooi 
shall  assume  jurisdiction  is  suspended  and  altered  by  the  Constititioii 

Bepeal  of  Law— Effkct  of.— The  repeal  of  the  act  takes  away  therigfatti 
impose  a  fine  fur  its  violation,  but  does  not  deprive  parties  of  their  ii(^ 
acquired  by  contract  under  the  law  whilht  it  was  in  existence. 

Demand  for  Rent — How  made. — Our  statute  does  not  requite  a  demindfoi 
rent  to  be  made  on  the  premises  at  a  late  hour  of  th<*  day  the  ssme  hXk 
due  in  order  to  produce  a  forfeiture  of  the  premises  rented.  The  o^j 
demaud  required  is  the  written  demand  for  the  money,  which  mastb 
made  after  the  rent  htis  been  three  days  due. 

Pleadings — Conclusions  of  Law. — If  the  material  fctcis  stated  in  the  eon 
plaint  arc  denie<l  in  the  answer,  or  if  other  facts  arc  stated  inatoidtBei 
it  is  not  necessary  to  deny  mere  conclusions  of  law. 

Tenant  in  Common — Titi.k  of. — The  instruction  that  *'the  title  of  atenu 
in  couinion  is  not  paramount  to  that  of  his  co-tenant,"  was  oalcolAtB 
to  mislead  and  was  therefore  erroneous. 

Idem — When  Excuskd  from  Paying  Bent. — The  expresnon  that  a  tern 
can  only  excuse  himself  from  paying  rent  when  evicted  by  panunon 
title,  means  that  he  can  only  excuse  himself  when  he  is  kept  out  of  pa 
session  by  one  who  has  a  legal  right  to  do  so,  and  not  o  mere  trespaM 
against  whom  he  has  his  remedy. 

Idkm — When  Lkssek  has  no  Bemedt  against. — If  a  party  hold  a  leasefka 

one  of  two  tenants  in  common  for  certain  premises,  andtheothi 

[*434]  *tenaut  in    common  afterwards  takes  possession  of  a  part  < 

the  common  property,  the  lessee  has  no  remedy  against  him  an 

will  be  entitled  to  an  abatement  pro  ianto  in  his  rent. 

Idem— When  Evk^tion  bt,  may  be  shown.— Evidence  tending  to  show  tl 
defendant  was  ke[)t  out  of  possession  of  part  of  the  leased  premiief  \ 
a  tenant  in  common  of  the  lessor  or  his  agent  should  have  been  admittet 

Bent — When  Agrkement  to  Beddck,  Void. — When  rent  is  fixed  at  acertti 
rate  for  a  definite  |>eriod,  an  agreement  without  consideration  to  redix 
the  rent  during  that  period  is  void. 

Forcible  Entry  and  Unlawful  Dktainer — Treble  Damages. — The  qiM 
tion  of  damages  in  actions  of  forcible  entry  and  unlawful  detainer  du 
cussed :  //(/(/,  that  there  can  bo  no  treble  damages. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis 
trict,  State  of  Nevada,  Ormsby  County,  Hon.  BigraS 
BisiNG  presiding. 

The  facts  of  this  case  are  stated  in  the  opinion  of  th' 
court. 


Williama  cfe  Dixler,  for  Appellant. 
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r  cC*  CampbeU,  for  Besponcleut. 

he  Court,  Beatty,  J. :  [*4o7] 

ivas  an  action  brought  under  the  forcible  entry  and 
r  act,  for  an  unlawful  holding  over  of  a  tenant.  The 
nt  substantially  alleges  that  plaintiff  leased  certain 
8  to  defendant  for  the  period  of  one  year,  from  the 
Vpril,  1864,  to  the  7th  of  April,  1865,  for  the  sum  of 
3Qsand  eight  hundred  dollars,  which  rent  was  to  be 
installments  of  four  hundred  dollars  each  month 
nee.  That  the  monthly  rents  falling  due  on  the 
leptember,  7th  of  October,  and  7th  of  November, 
vely,  were  not  paid,  and  that  a  deroaud  was  made 
of  these  days  for  the  respective  sums  falling  due 
I  days.  That  on  the  18th  day  of  October,  1864,  a 
ras  served  on  defendant,  requiring  him  to  deliver  up 
ion  of  the  premises  described  or  pay  the  rent  then 
^hat  this  complaint  was  not  complied  with,  and  de- 
still  retains  possession.  That  the  rental  value  of 
nises  is  four  hundred  dollars  per  month,  and  the 
nt  retains  the  same  to  the  damage  of  plaintiff  in  the 
twelve  hundred  dollars. 
j[iswer  admits  the  execution  and  acceptance 
;  ^denies  an  indehleduess  to  the  plaintiff  of  [*438] 
bundred  dollars,  or  of  four  hundred  dollars 
Dth  for  rent.  Denies  that  a  demand  was  made  for 
the  7th  of  September,  October  or  November,  as 
in  the  complaint.  Avers  that  one  Walter  was  a 
in  common  with  plaintiff  of  the  premises  leased, 
lads  a  non-joinder  of  parties  in  not  making  Walter 
tiff.  Avers  that,  on  the  7th  day  of  July,  1864, 
d  agreement  was  made  with  plaintiff  that  the 
>uld  be  reduced  from  four  hundred  dollars  to  two 
1  dollars  per  month,  and  the  July  and  August  rents 
id  at  that  rate.  Answer  further  avers  that  in  Au- 
164,  Max  Walter  evicted  defendant  from  a  portion  of 
ted  premises.  That  Walter  was  tenant  in  common 
ft  owner  with  plaintiff  of  the  premises,  and  avers 
ilonnatioii  and  belief  that  said  eviction  was  made 
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with  tho  connivance  of  plaintiff,  and  avers  that  tlie  part  i 
from  which  ho  was  evicted  was  worth  two  hundred  doliait ' 
per  month.  There  were  some  additional  averments  ia  tlie 
answer  that  cut  no  figure  in  the  case.  The  case  was  tried 
before  a  jury,  and  tho  jury  found  for  the  plaintiff,  assesang 
his  damages  at  seven  hundred  and  fifty  dollars.  Tlie  court, 
on  motion  of  plaintiff,  set  aside  so  much  of  the  findiug  ai 
assessed  the  damages  at  seven  hundred  and  fifty  dolUni 
and  assessed  tho  same  at  twelve  hundred  dollars,  ou  thB 
ground  that  tho  amount  of  damages  was  not  denied  hydfr 
fendant.  The  court  then  ordered  judgment  for  restitntioo 
and  treble  damages,  to  wit,  three  thousand  six  liundrcd  dol- 
lars. After  judgment,  defendant  made  a  {Statement  on  mo 
tion  for  new  trial.  The  court  made  an  order  granting  th( 
new  trial  unless  plaintiff  would  remit  twenty-four  huudrn 
dollars  of  tho  damages.  This  the  plaintiff  did,  and  the  nei 
trial  was  tlien  refused.  Tho  case  comes  to  tis  on  appea 
from  tho  judgment  and  from  the  order  refusing  a  nes 
trial.  There  is  in  the  transcript  what  purports  to  be  i 
statement  on  motion  for  new  trial,  but  none  on  appeal 
Appellant  makes  a  great  many  points  which  we  shiUl  hoj 
occasion  hereafter  to  notice. 

Respondent  objects  that  this  court  cannot  look  into  an 
of  the  alleged  errors  that  do  not  appear  on  the  judgmenl 

roll.  That  which  purports  to  be  a  statement  o 
[*439]  motion  for  new  trial  *is  not  a  statement,  and  sbod 

not  be  treated  as  such  by  this  court,  because  itdo6 
not  comply  with  the  requirements  of  section  195  of  tb 
practice  act.  That  section  provides  that  when  a  new  trii 
is  moved  for,  it  shall  be  on  aflSdavits  or  "a  statement  c 
the  grounds  upon  which  ho  (the  moving  jmrty)  intends  t 
rely." 

This  statement  contains  the  evidence,  instructions,  i 
statement  of  the  ridings  of  the  court  on  several  points,  etc. 
but  does  not  state  or  in  any  manner  designate  the  points  o 
which  the  defendant  will  rely  on  his  motion  for  a  new  trill 
If  we  turn  back  to  the  notice  of  intention  to  move  for  ne^ 
trial,  we  find  that  notice  informs  plaintiff  that  defendai 
will  move  for  a  new  trial  upon  the  following  grounds:  "h 
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iciency  of  the  evidence  to  justify  the  evidence  [verdict] 
judgment,  and  that  it  is  against  law.     Errors  of  law 
irring  at  the  trial,  and  excepted  to  by  the  defendant." 
f  we  consider  the  preliminaiy  notice  as  a  part  of  the 
ement   on   motion   for    new  trial,  it    does   contain    a 
I  of  statement  of  the  grounds  relied  on.     But  even  then 
statement  is  too  general  to  be  of  any  value.     It  is  not 
1  a  statement  as  was  contemplated  by  the  statute.     Un- 
btedly  it  was  the  intention  of  the  statute  to  require  a 
ement  to  be  made  showing  the  error  complained  of  with 
li  precision  as  to  enable  the  parties  litigant  to  prepare  a 
ement  which  should  contain  so  much  of  the  evidence 
.  history  of  the  trial  as  would  be  necessary  to  explain 
contested  points  and  no  more.     Such  is  uudoubtedly 
proper  practice,  but  one  seldom  followed  by  the  pro- 
lion.     In  nine  cases  out  of  ten  when  there  is  a  statement 
the  record,  it  comes  here  incumbered  with  a  mass  of 
dence  having  no  relevancy  to  the  errors  assigned.     Such 
tements  increase  the  labor  of  counsel,  the  expenses  of 
^ants,  and  are  a  source  of  vexation  and  annoyance  to  the 
irt    We  would  gladly  correct  this  loose  and  irregular 
ictice.     But  as  the  statute  does  not  expressly  attach  any 
Qalty  to  parties  failing  to  make  proper  statements,  we 
ilk  the  ends  of  justice  better  attained  by  treating  this 
tete  as  merely  directory,  and  tolerating,  whilst  we  dis- 
prove such  loose  and  irregular  statements. 
Fhis  was  the  practice  pursued  in  California  for 
Be  eight  *or  ten  years  under  an  act  similar  to  [*440] 
18.    The  court  finally  adopted  the  rule  there  of 
t  examining  such  statements  rather  as  a  matter  of  neces- 
7  than  of  choice.     The  press  of  business  in  that  court 
evented  them  from  having  time  to  examine  such  irregular 
UQscripts.     Under  this  pressing  necessity  they  were  com- 
'lied  to  adopt  very  stringent  rules  for  enforcing  this  direc- 
m  of  the  practice  act.      The  legislature   subsequently 
lended  the  practice  act,  so  as  to  aid  the  court  in  carrying 
i  its  mlings  on  this  subject.     We  shall  not  for  the  pres- 
i  refuse  to  examine  records  for  such  irregularity  in  the 
tement  on  motion  for  new  trial  or  appeal,  but  may  deem 
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it  incumbeut  ou  us  to  make  some  rule  which  will  enforce i 
more  strict  compliauce  with  the  statute.  The  fiist  emi 
assigiieil  by  tlio  appellant  is  in  these  words:  "Thedislrial 
court,  ill  the  absence  of  any  statute  applying  to  and  gOTeifr 
iiig  this  class  of  cases  in  respect  to  that  court,  coald  Mt 
entertain  jurisdiction  of  the  action." 

The  Constitution  itself  confers  jurisdiction  on  the  distriflll 
courts  in  this  class  of  cases.  Immediately  after  theCeiF 
stitution  went  into  efifect,  the  district  courts,  by  virtue  d 
that  instrument,  had  jurisdiction  of  all  coses  of  thiBGla»j 
(See  Section  C  of  Article  VI.)  No  legislation  was  necesHm 
to  give  jurisdiction.  The  practice  act  of  the  former  ttfRbi 
tory,  which  remains  in  force,  provides  the  genend  methoij 
of  proceeding  in  the  district  court.  But  it  is  urged  tlaki 
the  action  of  ** forcible  entry  and  unlawful  detainer"  iaDflt' 
known  to  the  common  law,  and  therefore  the  district  coot 
cannot  proceed  in  the  trial  of  such  a  cause  without  fiOM 
statuto  defining  the  action,  stating  the  facts  which  must bi 
proved  niid  the  judgment  to  be  rendered,  etc.,  on  theprofll 
of  these  facts.  That  we  have  no  such  law  becau.se  our  statoli 
only  authorizes  justices  of  the  peace,  when  such  and  sod 
facts  exist,  to  render  certain  judgments. 

A  purt  of  this  proposition  is  undoubtedly  correct.  Al 
though  the  jurisdiction  of  the  district  courts  is  established 
by  the  Constitution  over  cases  of  forcible  entry  and  d» 
tainer,  yet  if  the  common  law  does  not  show  what  is  th 
chanu'ter  of  such  an  action,  and  we  had  no  statuto  in  t(M 
when  this  suit  was  brought  defining  the  natore  d 
pj:41]  the  action,  of  course  the  court  *could  not  exercMi 
its  jurisdiction.  The  court  could  not  moke  a  law  to 
govern  the  action  of  forcible  entry  and  detainer,  it  cooU 
only  declare  and  enforce  an  existing  law.  TVo  think,  hw 
ever,  the  latter  part  of  the  proposition  is  untenable.  0« 
act  lust  prohibits  forcible  and  unlawful  entries.  Then,ii 
a  separate  section  it  authorizes  justices  of  tho  peace  toil' 
quire  into  such  violations  of  law,  and  directs  the  mode  d 
proceeding  in  such  inquiry.  The  prohibition  of  these  ifltl 
18  independent  of  the  clause  conferring  jurisdiction^  end 
directing  how  it  shall  be  exercised. 
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Section  647  of  tho  act  sbows  what  facts  shall  be  proved  to 
constitute  the  offense^  aucl  what  shall  be  a  good  defense  to 
^e  action;  This  section  is  by  its  terms  certainly  applica- 
ble to  any  court  which  might  have  jurisdiction  of  the  case. 
These  scctious,  then,  defining  the  oflfense  and  the  evidence 
•!€  certainly  not  incompatible  with  tho  Constitution,  are 
How  in  force^  and  with  the  aid  of  the  general  practice  act 
Would  perhaps  be  all  that  would  be  necessary  to  enable  the 
«onrt  to  exercise  its  jurisdiction  in  cases  of  "forcible  entry." 
Section  648  directs  what  judgment  aJHsticcTnay  enter  after 
llearing  the  evidence  or  receiving  the  verdict  of  a  jury.  Al- 
ttoDgli  the  language  of  this  section  is  such  as  to  confine  it, 
%rlien  taken  literally,  to  justices,  we  think,  taking  the  statute 
Constitution  together,  the  two  may  be  fairly  intoqu-eted 
as  to  authorize  the  particular  class  of  judgments  described 
"in  Bection  648,  to  be  rendered  by  any  court  having  jurisdic- 
~ikm  of  the  case. 

'  Bection  651  defines  unlawful  detainers  of  the  kind  com- 
fkined  of  in  this  action,  points  out  the  method  of  proceed- 
^    lag  in  such  cases,  shows  what  facts  shall  be  proved  to  sus- 
j,    iun  the  action,  etc.    The  section  then  provides  that  upon 
complaint  to  a  justice,  the  justice  shall  proceed  to  hear,  try, 
•le.    This  section,  like  section  6-18,  is,  when  construed  liter- 
dy,  inapplicable  to  tho  state  of  things  existing  mIicu  the 
^    lew  Constitution  went  into  efiect.     But,  to  carry  out  the  in< 
tent  of  that  Constitution,  we  must  substitute  "courts  hav- 
i&g  jurisdiction*'  for  justices.     We  think  so  much  of  the 
law  as  defines  the  forfeiture,  etc.,  is  in  force.     That  part  of 
it  which  directs  what  court  shall  assume  jurisdiction  is  sus- 
pended and  altered  by  the  Constitution. 

*Tho  second  error  assigned  is  in  these  words:  "If  [*442] 
tlie  district  court  had  power  originally  to  entertain 
Ihe  case,  it  lost  that  power  b}*  the  repeal  of  the  act  of  1861, 
concerning  forcible  entries  and  unlawful  detainers." 

It  is  claimed  that  tho  repeal  of  the  former  act  ij)80  facto 
abrogates  all  proceedings  being  had  thereuudor,  and  de- 
piires  plaintiff  of  all  right  to  recover  in  this  proceeding. 

He  cannot  recover,  it  is  contended,  under  the  old  law, 
Itorase  it  is  repealed;  nor  under  the  new,  because  it  is 
MnpectiYe  in  ita  operation. 
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The  repeal  of  a  criminal  or  penal  law  eertainlj  arrests  ill 
proceedings  thereunder.  So  far  as  this  law  partakes  of  i 
criminal  character,  no  doubt  its  operation  is  suspended  and 
annulled  by  the  repeal.  No  fine  could  be  imposed  by  i 
court  in  a  case  which  was  commenced  under  the  old  liv 
and  tried  after  its  repeal.  But  in  regard  to  the  ciTilri^l 
acquired  under  the  provisions  of  the  former  law,  we  appi^ 
hend  a  different  rule  prevails.  The  repeal  of  a  law,  itil 
said,  obliterates  it  from  the  statute  book,  as  if  it  had  nenr 
been  there;  but  there  are  some,  we  might  say  many,  exoep-j 
tious  to  this  general  sweeping  effect  ascribed  to  the  repeil' 
of  the  statute.  We  need  only  notice  one  exception.  Di' 
right  has  been  acquired  by  contract  under  the  provisions  rfj 
a  statute,  a  repeal  of  that  statute  will  not  divest  the  ri^ 
Indeed,  it  could  not  have  such  an  effect  without  a  violatioB 
of  the  Constitution  of  the  United  States.  (See  Sedgw.  Stat 
Law,  133,  and  cases  there  cited.)  This  case  comes  wiikh 
that  very  exception.  Here,  by  the  terms  of  the  lease,  ml 
in  virtue  of  the  law  existing  when  it  was  executed,  the  lesM 
is  entitled  to  have  that  lease  abrogated  and  set  aside,  and  In 
restored  to  the  use  of  his  property  on  the  failure  of  his  ten- 
ant to  pay  rent.  Appellant  contends  that  the  right  to  1* 
restored  to  his  property  is  taken  away  by  a  repeal  of  the  afli 
under  discussion. 

The  repeal  of  a  statute  has  never  been  held  to  prodnfll 
such  an  effect,  even  in  England.  Under  the  restrictions  d 
our  National  Constitution,  it  could  not  produce  such  il 
effect.     Ai^pellant's  point  is  untenable. 

The  next  point  relied  on  is,  that  the  court  erred  il 
[*143]  refusing  *  to  grant  a  nonsuit  on  motion  of  defeodaBt 
The  defendant  claimed  that  he  was  entitled  to  anoB- 
suit  because  thc^e  was  no  proof  of  demand  made  for  rent 
either  on  the  7th  of  September  or  October.  The  responi 
ent  chiims  there  was  no  necessity  for  proof,  because  then 
was  no  sufficient  denial  of  the  allegations  of  the  complaint 
The  court  is  so  unfortunate  as  to  differ  with  both  counsel  oi 
this  point.  We  think  the  denial  in  the  answer  is  suflScia 
to  raise  an  issue  of  fact.  The  demand  is  simply  alleged  t 
have  been  made  on  a  certain  day.     The  denial  is  "thattb 
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maDd  was  not  mode  on  that  day,  as  alleged.**  It  is  argued 
It  the  words  **a8  aUeged^^  qualify  the  answer,  so  as  to 
^  it  a  negative  pregnant. 

Had  the  allegation  of  the  complaint  been  that  the  demand 
A  made  in  some  particular  manner,  as  that  it  was  made  on 
D  premises  at  a  late  hour  of  the  day,  etc. ,  then  the  words, 
19  alkged^^  might  be  considered  as  referring  to  the  man- 
or and  not  the  fact  of  a  demand.  But  as  there  are  no 
ulifying  circumstances  accompanying  the  demand  as 
"erred,  we  think  the  words,  **a8  alleged,'^  should  be  treated 
;  mere  surplusage,  and  the  denial  as  good. 
But  whilst  we  hold  the  denial  sufficient,  we  are  of  the 
pinion  that  the  allegation  was  unnecessary,  and  need  not 
B  proved.  Under  the  rulings  of  the  California  courts  on  a 
imilar  statute,  it  has  been  held  that  demand  for  rent  must 
6  made  not  only  on  the  day  that  the  rent  falls  due,  but  at 
•Ute  hoar  of  the  day. 

If  part  of  this  rule  is  good,  doubtless  all  of  it  is;  and 
jltintiff  must  have  failed  for  not  proving  or  alleging  the 
lour  at  which  the  demand  was  made.  But  we  hold  that  the 
Aitate  does  not  require  any  demand  to  be  made  but  one — 
kt  is,  the  written  demand,  to  be  made  after  rent  has  been 
Uvea  days  past  due.  That  was  clearly  averred  in  the  com- 
plaint, and  not  denied.  We  think  the  ruling  of  the  Gali- 
hmia  courts  in  regai'd  to  the  necessity  of  making  a  formal 
iemand  for  rent  at  a  certain  hour  of  the  day  it  becomes  due. 
It  in  violation  of  the  letter  of  the  statute,  tends  to  produce 
Confusion,  delay,  an  increase  of  litigation,  and  to  defeat 
lie  very  objects  of  the  statute,  which  appear  to  be  laudable 
lad  jost. 

The  courts  of  California  have  intimated  that  they 
wre  not  *  satisfied  with  their  earlier  interpretation  [*444] 
af  this  statute,  and  the  legislature  of  that  State  has 
K>  amended  their  statute  as  to  make  it  mean  beyond  mistake 
vhat  we  think  it  meant  when  it  was  first  passed.  Tho 
Mcond  iustmotion,  given  at  request  of  plaintiff,  is  techui- 
Bally  wrong,  because  it  instructs  the  jury  that  the  failure  to 
ttawer  certain  avermentti,  among  others,  that  plaintiffs  were 
■Btitled  to  the  possessiou  of  the  premises  sued  for,  etc.. 


t 


3H  HooPES  V.  Meter.  [Sup.  CL 

Opinion  of  tho  Court — Beatty,  J. 

are  concliisivo  against  defendant.     Tho  answer  mnst  denj 
all  material  facts  stated  in  the  comphiint.    It  is  not  uecessuj 
to  deny  mere  conclusions  of  law.     It  is  sometimes  diffinlt 
to  say  whether  an  allegation  in  a  complaint  is  a  mere  aTe^ 
ment  as  to  a  conclusion  of  law,  or  whether  it  also  contuni 
some  averment  of  a  material  fact,  ^i  is,  therefore,  BOi 
improper   in   a  pleader,  out  of  abundance  of   caution,  to 
deny  all  tho  material  allegations  in  a  complaint  ^Iiich  an 
untrue,  although  some  of  them  may  be  rather  conclosioiil 
of  law  than  facts  from  which  such  conclusions  of  law 
to  bo  drawnj 

But  when  tho  pleadings  contain  a  fair  issue  as  to  faetSi  | 
the  mere  failure  to  deny  legal  conclusions  should  not  pn-1 
judice  the  defendant.     In  this  case  certain  facts  are  stated; 
by  plaintiff,  and  from  the  existence  of  those  facts  hoRTerii ! 
as  his  conclusions  of  hiw,  that  he  is  entitled  to  the  i)0S8ee- 
sion  of  tho  premises  sued  for.     The  defendant  answers  ml 
does  not  deny  any  material  allegation  of  the  complaint,  bat 
does  set   out  some  matters  in  avoidance.     These  muttett 
defendant  was  entitled  to  prove,  and  if  proved,  they  vert 
a  defense  pro  tanto. 

That  portion  of  tho  fourth  instruction,  given  at  reqtwil 
of  plaintiff,  which  is  in  these  words:  "The  title  of  a  teDiit 
in  common  is  not  ])aramount  to  that  of  his  co-tenant,"  ml 
calculated  to  mislead  the  juiy,  and  was  erroneous. 

That  sentence  contains  a  proposition  litei'aUff  true  bd 
wholly  inapi)licable  to  this  case.     Tho  text  books  lay  JowB 
the  general  proposition  that  a  Fenant  can  only  plead  il . 
eviction  by  iKiranwunt  title  as  an  excuse  for  tlie  uou-pij^ ' 
ment  of  rent.     The  words   ^^iKxravioind  title ^^^  oxo  used  il  • 
such  cases  in  a  general  and  not  technical  sense,  to  distin- 
giiish  an  eviction  by  one  having  lawful  authority  to  hoMii 
against  the  tenant  from  an  eviction  bj'  a  mere  trespasser. 
If  a  tenant  is  evicted  by  a  trespasser,  the  law  affordi 
[*4-i5]  him  the  means  of  being  reinstated.     *It  is  his  duty 
to  resort  to  that  remedy.     He  cannot  refuse  to  pij 
his  rent  because  of  a  wrong  done  to  him  or  his  possession 
by  a  stranger.     But  if  he  is  evicted  bj  one  who  Las  the 
right  of  possession,  one  against  whom  the  defendant  conU 
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>t  mfuntain  an  action  to  recover  back  tlie  possession,  then 
)  is  excused  from  paying  his  rent.  Here,  according  to  the 
'^rmenta  of  the  answer,  the  tenant  was  in  possession  of 
le  whole  premises  by  virtue  of  a  lease  from  one  tenant  in 
Hnmon.  The  other  tenant  in  common  takes  possession 
f  a  portion  of  the  common  property.  If  there  was  no  force 
P  frond  used  by  the  tenant  in  common  in  getting  posses- 
dou  of  his  portion,  we  do  not  see  how  the  tenant  could  re- 
Dter  of  him.  If  the  tenant  could  not  recover,  certainly 
ft  ia  not  bound  to  pay  rent  for  the  premises  of  which  he 
oes  not  hold  possession. 

There  was  no  error  in  refusing  instructions  No.  1  and  2 
iked  by  defendant.  The  answer  admits  the  amount  of  rent 
igreed  to  be  paid.  Plaintiff  was  entitled  to  recover  to  that 
Btent  without  proof,  provided  defendant  showed  nothing 

I  SYoidance.  As  to  the  point  embraced  in  second  iustruc- 
BoD,  we  have  already  held  that  no  demand  for  rent  was 
leoessary. 

*  The  court  below  also  erred  in  ruling  out  the  evidence 
eoDceming  eviction  by  Max  "Walter.  It  is  not  very  clear 
km  the  statement  that  at  the  time  of  the  eviction,  Max 
Walter  was  a  tenant  in  common  with  the  phiintiff.  It  is  at 
l^st  probable  he  had  sold  his  interest  to  Tljomas  Walter. 
Ehe  statement  does  not,  however,  show  this  positively. 
Ihere  is  some  evidence  in  the  statement  as  it  comes  to  us 
liatMax  TValter  was  still  a  tenant  in  common  in  the  prop- 
Vtjr.  If  there  was  any  testimony  showing  that  he  was  a 
iBBiiit  in  common,  or  that  he  was  acting  as  the  agent  of 
thoniaB  Walter,  a  tenant  in  common,  the  evidence  should 
iftve  gone  to  the  jury. 

The  allegations  of  the  answer  as  to  an  agreement  for  the 
(adnction  of  rent  do  not  amount  to  a  defense.  There  does 
lot  appear  to  be  any  consideration  for  the  agreement. 
Dotbdess  where  there  is  an  agreement  under  seal,  that 
igreement  may  be  superseded  by  a  new  agreement  not 
bdar  seal  after  the  latter  agreement  has  been  executed  in 
lliole  or  in  part.     But  it  must  be  a  new  agreement  based 

II  some  good  and  valid  consideration.     Here  there 

I  .Ml  agreement  imdw  seal  to  pay  *four  thou-  [*446] 
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sand  eight  buudred  dollars  for  one  jear's  rent  of  certm 
premises,  payable  in  twelve  monthly  installments  of  fo«r 
hundred  dollars  each.  It  is  alleged  there  was  sabM- 
quently  an  agreement  on  the  part  of  the  landlord  to  accoft 
two  hundred  dollars  per  month  in  lieu  of  the  font  handled 
dollars.  There  is  no  allegation  of  any  consideration  for 
this  agreement.  It  is  not  shown  that  defendant  bonnl 
himself  to  surrender  his  lease  at  the  end  of  a  shorter  teiDi 
or  to  pay  rent  for  a  longer  term,  or  to  perform  or  refnii  ! 
from  doing  any  act  in  consideration  of  the  change.  B 
amounts  simply  to  a  promise  on  the  part  of  the  pkintil 
that  he  will  accept  two  hundred  dollars  instead  of  four  hun- 
dred dollars — a  promise  made  w*ithout  consideration  ud 
void. 

It  results  from  the  views  expressed  in  the  foregoing 
opinion,  thiit  on  the  pleadings  alone,  without  proof,  plainl- 
iff  is  entitled  to  recover  so  much  of  the  premises  BoeJfoi 
as  are  in  possession  of  the  defendant.  What  amount  oi 
damages  plaintiff  is  entitled  to  recover  is  a  question  of  mOrt 
difficulty.  The  question  is,  shall  a  plaintiff,  in  a  coseot 
this  kind,  recover  treble  or  single  damages?  Section  648 ol 
the  practice  act  provides,  that  in  cases  of  this  kind,  when 
the  defendant  was  found  guilty,  the  justice  shall  rendtf 
judgment  of  restitution  in  favor  of  plaintiff;  shall  impose i 
fine  on  defendant;  shall  tax  costs  for  plaintiff,  and  issue  exe- 
cution and  writ  of  restitution. 

Section  G50  provides  that  the  justice  shall  render  judg- 
ment for  the  plaintiff  for  treble  the  damages  assessed  by 
the  jury.  The  authority  for  rendering  the  different  partsof 
the  judgment  are  thus  separated  into  two  sections,  with  one 
section  intervening.  Section  G51  provides  for  cases  where 
a  tenant  holds  over,  and  the  proper  steps  have  been  taken 
to  terminate  the  lease,  and  concludes  thus: 

**The  justice  shall  proceed  to  hear,  tiy  and  determine 
the  same,  in  the  same  manner  as  in  other  cases  hereinbe- 
fore provided  for,  but  shall  impose  no  fine  upon  any  soch 
case  mentioned  in  this  section." 

The  question  is,  whether  the  words  '*  proceed  to  hear, 
try,  and  determine  t\io  ^auiQ/*  Uaa  reference  to  the  manner 
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^iiig,  trying,  etc.,  as  provided  in  648  only,  or  in 
650.  Judging  from  the  language  used,  it 
sem  that  *these  words  must  refer  to  both  [*447] 
eding  sections.  In  fact,  without  it  does  so, 
3uld  seem  to  be  no  authority  given  to  justices  for 
any  money  judgment  in  cases  of  this  kind,  except 
J.  The  words  of  exception,  "but  shall  impose  no 
1  any  such  case,"  seem  to  indicate  that  there  should 
her  difference  in  other  respects  between  a  judgment 
ble  entry  and  unlawful  holding  over.  These  seemed 
first  view,  almost  irresistible  reasons  for  coming  to 
plosion  that  the  plaintiff,  in  such  cases,  was  en- 
treble  damages;  but  if  the  plaintiff  is  entitled  to 
amages,  for  what  space  of  time  are  those  damages 
ebled?  Suppose  A.,  on  the  1st  day  of  January, 
house  to  6.  for  twelve  months,  at  one  hundred  dol- 
month,  the  rent  to  be  paid  monthly  in  advance. 
',  month's  rent  is  paid,  then  for  six  mouths  nothing 
the  landlord  being  satisfied  as  to  the  tenant's  sol- 
nd  taking  no  steps  to  create  a  forfeiture.  On  the 
3f  August  the  landlord  demands  the  rent  that  day 
is  not  paid,  and  on  the  4th  he  makes  the  written 
for  the  surrender  of  the  premises  or  the  payment 
mt  due.  On  the  8th  day  of  August  suit  is  brought, 
images  are  to  be  trebled?  It  has  been  held  in  Cali- 
luder  a  statute  from  which  ours  was  copied,  that 
ich  fell  due  for  a  period  of  time  antecedent  to  that 
d  rent  was  demanded  could  not  be  recovered  in  this 
That  prior  to  the  demand  for  rent,  the  tenant  was 
igfully  in  possession,  and  therefore  the  rents  could 
recovered  as  damages  in  an  action  for  wrongful 
over,  but  only  in  an  action  upon  contracts,  such  as 
Tenant,  assumpsit,  or  some  similar  action,  {Ilotvard 
tine,  20  Cal.  282.)  Then,  in  the  case  put,  if  this 
y  be  right,  no  rents  prior  to  August  could  be  re- 
.  "What  rents  could  be  recovered  and  trebled  after 
^  The  demand  of  rent  is  made  the  first  of  August. 
lecond  and  written  demand  for  rent  or  possession  is 
ie  4ih.    At  the  close  of  the  7th  the  forfeiture  b^ 
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comes  complete,  aud  relates  back  to  the  Ist.  The  suit  ii 
brought  on  the  Stli.  Is  the  plaintiff  entitled  to  recoTer 
three  hundred  dollars,  xihich  would  be  treble  the  le&t 
agreed  to  be  paid  in  advance  for  the  month  of  Angnt^ 

or  treble  the  value  of  the  property  for  the  first  seta 
[*448]  *days  of  August,  during  which  he  has  wroDgfnl^ 

held  over.  We  cannot  answer  this  question  fron 
the  reading  of  the  statute.  But  we  have  held  that  a  specii 
demand  of  the  rent  at  the  very  time  it  falls  due  is  not  uee< 
essary. 

Can  it  bo  held  that  in  the  case  put,  if,  after  the  pajmen 
of  rent  in  January,  the  landlord  should  fail  to  demand  air 
rent  until  the  4th  of  December,  he  could  then  demand  ai 
immediate  surrender  of  the  premises,  or  the  payment  c 
eleven  months*  rent?  and  in  case  the  tenant  was  unable fo 
three  days  to  comply  with  this  demand,  to  treat  the  tenaii 
as  a  trespasser  since  February  and  recover  treble  rents  fo 
eleven  months  ?  It  can  hardly  be  supposed  the  legislatni 
intended  anything  of  tlie  kind.  Many  other  cases  might  l 
put,  presenting  equal  difficulties  as  to  the  application  < 
this  law  to  cases  that  might  arise.  Whilst,  then,  we  thii 
the  legislature  has  used  language  which  would  seem  to  ii 
dicate  tliat  in  some  way  treble  damages  were  to  berecovere 
from  tenants  holding  over,  the  statute  has  utterly  failed  1 
show  what  damages  should  be  trebled.  Under,  then,  ii 
well  known  principle  that  penalties  and  forfeitures  will  n< 
be  extended  by  implication  aud  doubtful  construction,  i 
feel  justified  in  holding  that  this  section  does  not  authori 
treble  damages  in  an)'  specific  class  of  cases,  and  no  sw 
judgment  can  be  rendered  against  a  tenant  holding  ore 
If  there  can  be  no  treble  damages,  this  case  is  relieved  < 
many  of  its  difficulties.  The  pleadings  show,  either  I 
direct  admissions  or  failure  to  deny  allegations  of  coo 
plaint,  that  the  premises  were  rented  for  four  hundred  do 
lars  per  month;  that  no  rent  for  the  mouths  of  Septembe: 
October  and  November  was  })aid  or  tendered;  that  prop 
demand  was  made,  and  the  premises  were  not  delivered  t 
the  hundlord.  These  facts  make  a  pinma/acie  case,  eutitlin 
plaintiff  to  judgment  lot  TQ^WViXiivoii  and  twelve  hnndre 
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Ilar»  damages;  but  there  is  an  allegatiou  by  defendant 
it  daring  all  the  period  of  these  three  months  he  was 
priyed  of  the  possession  of  a  part  of  the  premises  leased, 
lich  part  was  of  the  monthly  value  of  two  hundred  dol- 
B,  and  that  this  eviction  was  by  a  tenant  in  common  of 
I  landlord.  If  this  defense  can  be  sustained  by  the  de- 
adant,  he  will  be  entitled  to  a  credit  or  deduction 
six  hundred  dollars  ^from  the  twelve  hundred  [^449] 
hilars,  for  which  judgment  was  rendered. 
Defendant  avos  deprived  of  the  opportunity  of  making 
is  defense,  and  therefore  is  entitled  to  a  new  trial,  unless 
16  plaintiff  should  be  willing  to  remit  or  release  six  hun- 
red  dollars  of  the  damages  recovered.  If  the  plaintiff  will 
Hoit  the  damages  to  that  extent,  the  judgment  will  be 
firmed,  otherwise  the  order  of  the  court  below  refusing  a 
ew  trial  must  be  reversed  and  the  case  remanded. 
If  within  ten  days  after  the  publication  of  this  opinion 
beplaintiff  in  the  court  below  will  file  with  the  clerk  for 
be  use  of  the  defendant,  a  release  from  six  hundred  dollars 
I  the  damages  recovered,  and  also  a  consent  that  appel- 
int's  costs  in  this  court  shall  be  credited  on  the  judgment 
ft&Tor  of  respondent,  and  have  the  same  certified  to  this 
onrt,  then  the  judgment  of  the  court  below  will  be  in  all 
lungs  affirmed.  Otherwise  the  clerk  of  this  court,  at  the 
iipiiation  of  said  ten  days,  will  enter  an  order  reversing 
Ite  order  of  the  court  below,  refusing  a  new  trial,  and  re- 
ttnding  this  cause  for  further  proceedings. 


Ex  Pabte  WM.  SALGE,  upon  Application  to  be 

DiSCHABOED  ON  AVrIT  OF  HABEAS  CORPUS. 

fl  Nevada,  449.] 

fcwBw  Tim  or  Habkah  Cobpus  Act  Conktrukd. — Held,  that  under  this 
■et,  the  tetam  shonld  fully  state  why  the  prisouer  is  detained,  nud  if 
there  is  aoy  'written  authority  for  the  detention,  a  copy  thereof  should 
^  let  forth  in  the  officer's  return,  iu  addition  to  the  general  statement  of 
Um  eaoee  of  the  detention. 

"I'l^QttKt  xv  A  CmaoHAL  CaIbk — ^whkn  valid. — A  judgment  in  a  criminal 
ttM<  duMring  the  parties  thereto,  the  court  iu  which  it  watt  leuOLfixe^, 
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directing  the  term  of  imprisonment,  the  prison  in  which  defendant  is  to 
be  confined,  and  reciting  the  offense  for  which  the  prisoner  is  to  be  pol- 
ished is  all  the  statute  requires. 

Pbzsonkb— How  Hkld  in  State  Pbisox. — The  prisoner  is  held  by  Tirtro  ol 
the  sentence  of  the  court,  and  the  warder  needs  no  other  warrust far 
holding  him,  except  a  copy  of  the  judgment  or  sentence. 

Judgment  op  thk  Coubt — "Wuat  Constitutics. — If  a  judge,  in  passing  ao- 
tenco  021  u  criminal,  fails  to  recite  all  the  facts  that  should  b»»  recited i& 
the  judgment,  but  the  clerk  enters  up  the  judgment  on  the  minoteflot 
the  court  in  duo  form  and  with  the  recitals  reqtured  by  law,  that  becomei     j 
the  judgment  of  the  court. 

[*450]  *Mu88er,  Johnson  (6  JVdh,  for  Petitioner. 
Attorney-Gena-al  Nourse,  for  the  State. 
The  facts  of  this  case  are  stated  iu  the  opinion. 

By  the  Court,  Beatty,  J. : 

This  was  on  application  heard  at  chambers  before  twod 
the  judges  of  the  supremo  court,  on  the  part  of  the  petitioner 
to  be  released  from  confinemeut  in  the  state  prison,  iu  which 
he  alleges  ho  is  illegally  detained.  That  he  "has  neTcr 
been,  by  the  sentence  or  judgment  of  any  court  of  compe- 
tent jurisdiction,  in  this  state  or  elsewhere,  adjudged  or  | 
sentenced  to  imprisonment  in  said  prisoner  otherwise  for 

the  commission  of  any  crime." 
[*4ol]  *Tho  warden  of  the  state  prison,  in  addition  to 
sotting  out  his  official  character  and  the  fact  tbattf 
warden  of  the  prison  he  detains  the  prisoner,  states  these 
facts  in  his  return :  I  further  certify  and  return  that  said 
William  Salge  was,  on  the  20th  day  of  July,  1865,  placed 
in  my  charge  and  custody,  as  warden  of  the  state  prison  oi 
said  state,  by  the  sheriff  of  Douglas  county,  in  said  state, 
under  a  commitment  of  which  u  copy  is  hereto  annexed, 
marked  ** Exhibit  A,"  under  and  by  virtue  of  which  I  ha^ 
held  and  still  hold  said  William  Salge  in  custody  aa  warden 
of  the  state  prison  of  Nevada.  I  further  certify  and  retom 
that  said  William  Salge  was,  prior  to  said  20th  of  Jnl/i 
1865,  duly  indicted  by  the  grand  jury  of  Douglas  countj, 
state  of  Nevada,  and  tried  before  the  district  court  of  the 
eighth  judicial  district,  Doxxg^aft  county,  aforesaid,  for  the 
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rime  of  grand  larceny,  and  duly  convicted  thereof;  and 
as  by  said  court  sentenced  upon  said  conviction  to  im- 
xisonment,  in  the  state  prison  of  the  state  of  Nevada,  for 
be  term  of  three  years,  and  that  said  term  of  imprison- 
lent  commenced  on  said  20th  day  of  July,  1865,  and  is  not 
"et  expired. 

[Exhibit  "A."] 

Eighth  Judiciaij  Distbict  Coxtrt,  \ 

Douglas  County,  State  of  Nevada,  j 

State  of  Nevada  v.  William  Salge. — Now  at  this  time  said 
fefendaut,  William  Salge,  being  in  court  and  being  ordered 
^standupand  receive  his  sentence,  the  court  proceeded 
p  pronounce  the  following  sentence,  viz. :  **That  you,  Wil- 
lam  Salge,  are  hereby  sentenced  to  imprisonment  in  tho 
late  prison  of  the  state  of  Nevada  during  tho  term  of  three 
ears,  for  the  crime  of  grand  larceny,  and  that  the  sheriff 
f  said  county  be  reauired  to  convey  you  there  and  deliver 
oa  into  the  hands  ot  the  warden  of  said  prison." 

State  of  Nevada,  County  of  Douglas,   \ 
Eighth  Judiclil  Distbict.  J 

I,  Joel  A.  Harvey,  clerk  of  the  eighth  judicial  district 
Jjnnrt  of  Douglas  county,  state  of  Nevada,  do  hereby  cer- 
tify that  the  above  and  foregoing  is  a  full,  true  and  correct 
copy  of  the  original  minutes  which  now  remain  on 
Bile  and  of  record  *in  my  office  at  Genoa,  in  said  [*452] 
coanty  and  state.  In  testimony  whereof  I  have 
Wennto  set  my  hand  and  affixed  the  seal  of  said  court,  this 
ttth  day  of  July,  a.d.  1865. 

Joel  A.  Harvey,  Clerk. 

The  prisoner  denied  that  any  valid  judgment  had  been 
Wndered  sentencing  him  to  imprisonment.  A  record  which 
^  brought  up  to  the  supreme  court  on  appeal  was,  by 
^ffoteni  of  parties,  introduced  as  evidence  in  this  case. 
*^  points  made  by  the  counsel  of  petitioner  are:  First. 
^»Bi  the  warden  having  shown  that  the  prisoner  was  in  cus- 
lodjnnder  what  he  styles  a  "commitment"  in  his  return, 
conld  not  go  beyond  that  commitment  and  show  that  he 
«dd  him  in  custody  by  virtue  of  a  judgment  of  a  court, 
^"fiem  that  judgment  was  fully  set  out  in  the  commitment. 

Beetion  10  of  the  habeas  corpus  act,  among  other  lliVn^, 
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provides:  "The  party  upon  whom  snch  writ  shall  be  duly 
served  shall  state  iii  his  return,  plainly  aud  uDequivocallj: 
First.  Whether  he  have  or  have  not  the  party  in  custody  oi 
under  his  power  or  restraint.     Second.  If  he  have  the  party 
in  his  custody  or  power  or  under  his  restraint,  he  shall  state 
the  authority  and  cause  of  such  imprisonment  or  restrain^ 
setting  forth  the  same  at  large.     Third.     If  the  party  be 
detained  by  virtue  of  any  writ,  warrant  or  any  other  written 
authority,   a  copy  thereof  shall  be  annexed  to  the  return, 
and  the  original  shall  be  produced  and  exhibited  to  the 
judge  on  the  hearing  of  such  return." 

The  court  understands  these  sections  differently  from 
counsel.  Wo  understand  that  the  third  division  of  this  sec- 
tion is  merely  cumulative  of  the  second.  The  return  should 
fully  state,  as  the  second  division  requires,  why  the  prisoner 
is  detained,  and  if  there  be  any  written  authority  for  the 
detention,  a  copy  thereof  should  bo  set  forth  in  the  officer's 
return,  in  addition  to  the  general  statement  of  the  cause  of 
detention.  Second.  The  counsel  for  prisoner  contend  tlut 
there  is  no  valid  judgment  against  the  prisoner,  shown 
either  by  the  copy  of  the  commitment  returned  by  flw 
warden,  or  by  the  record  which  was  produced  in  evidence. 

Wo  differ  from  counsel  on  both  propositions.  The 
[*-453]  law  provides:   **  When  a  judgment  has  been  *pro- 

nounced,  a  certified  copy  of  the  entry  thereof  iu  the 
minutes  shall  bo  forthwith  furnished  to  the  officer  whose 
duty  it  is  to  execute  the  judgment,  and  no  other  warrantor 
authority  is  necessary  to  justify  or  require  tho  execution 
thereof,  except  when  judgment  of  death  is  rendered." 

This  document,  which  is  termed  a  commitment,  and  made 
a  part  of  the  warden's  return,  as  shown  above,  contains  I 
certified  copy  of  what  wo  conceive  to  bo  a  valid  judgment. 
Section  four  hundred  and  fifty  of  the  criminal  pmctioeactifl 
in  these  words:  **  When  judgment  upon  a  con  viction  is  ren- 
dered, tho  clerk  shall  enter  the  same  in  the  minutes,  stating 
briefly  the  offense  for  which  tho  conviction  has  been  had, 
and  shall,  within  five  days,  annex  together  and  file  the 
following  papers,  which  shall  constitute  the  record  of  the 
action :  First.  A  copy  of  the  minutes  of  any  challenge  which 
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'  liave  been  interposed  by  the  defendant  to  the  panel  of 
grand  jury,  or  to  any  individual  grand  juror,  and  the 
eeedings  thereon.  Second.  The  indictment  and  a  copy 
he  minates  of  the  plea  of,  or  demuixer.  Third.  A  copy 
he  minutes  of  any  challenp;e  ^hich  may  have  been  inter- 
ed  of  the  panel  of  the  trial  jury,  or  to  an  individual  juror, 
.  the  proceedings  thereon.  Fourth.  A  copy  of  the  min- 
}  of  the  trial.  Fifth.  A  copy  of  the  minutes  of  the 
gment.  Sixth.  The  bill  of  exceptions,  if  there  be  one. 
enth.  The  written  charges  asked  of  the  court,  if  there 
ftny. 

t appears  to  us  that  the  judgment  quoted  in  exhibit  ''A' 
itains  all  the  statute  requires  to  be  contained  in  a 
gment,  in  a  criminal  case,  the  sentence  defining  the 
liahment,  and  a  statement  of  the  offense  for  which  the 
lishment  is  inflicted.  The  prisoner  is  held  by  virtue  of 
sentence  of  the  court,  and  the  warden  needs  no  other 
Tant  for  holding  him,  except  a  copy  of  the  judgment  or 
tence. 

Jut  the  counsel  for  prisoner  contend  not  only  that  the 
itence  or  judgment  of  the  court  is  in  itself  insufficient  to 
d  the  prisoner,  but  that  such  as  it  is,  it  was  never  ren- 
red  by  the  court  but  only  by  the  clerk;  that  the  clerk 
old  not  render  any  sentence  or  judgment.     To  make  out 
18  point  they  produce  the  record  which  was  made  out  on 
>peal.    In  that  record,  on  page  17,  is  the  following: 
How  at  this  time  *said  defendant,  William  Salge,  [*45-4] 
ring  in  court,  and  having  been  iufoi-med  by  the 
>iirt  of  the  nature  of  the  indictment,  and  his  plea,  and  the 
srdict  of  the  jury,  and  being  askeil  whether  he  had  any 
gal  cause  to  show  why  judgment  should  not  be  pronounced, 
d  being  ordered  to  stand  up  and  receive  his  sentence,  the 
Nirt  proceeded    to    pronounce   the    following  sentence: 
Ihat  you,  William  Salge,  are  hereby  sentenced  to  impris- 
ment  in  the  state  prison  of  the  state  of  Nevada,  during 
a  term  of  three  (3)  years,  for  the  crime  of  grand  larceny, 
d  that  the  sheriff  of  the  county  be  required  to  convey 
1  there  and  deliver  you  into  the  hands  of  the  warden  of 
ipriflon.*' 
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This  wo  take  to  be  the  judgment  of  the  court  properiy 
entered  of  record.     The  objection  made  to  this  judgment 
is,  that  in  the  recitals  which  precede  the  jadgmeut,  vliibt 
it  appears  the  i)risoner  was  asked,   **  Whether  ho  had  aaT 
legal  cause  to  show   why  judgment  should  not  be  pro- 
nounced,"  the  words   "against  him,"  which  should  lisTS 
followed  the  word  "pronounced,"  are  omitted.    This  objec- 
tion we  think  rather  more  technical  than  substantial.    Lis 
not  to  be  presumed  that  when  the  prisoner  was  asked  as  to 
whether  ho  could  show  any  legal  cause  why  sentence  shonid 
not  bo  pronounced,  that  ho  was  in  any  doubt  as  to  the  per- 
son on  whom  the  sentence  was  to  be  pronounced,  orthathe 
received   any  detriment  from   the   omission  of  the  words 
"  against  him."     On  page  21  of  the  transcript  is  the  foUov* 
ing  certificate  of  the  clerk  of  the  court  before  which  the 
prisoner  was  tried : 

SENTENCE, 

The  following  was  the  sentence  as  pronounced  by  the 
court : 

The  judgment  of  this  court  is,  thatjyou,  William  SalgQ^ 
are  ordenul,  adjudged,  and  decreed  to  imprisonment  in  the 
State  prison  of  the  State  of  Nevada,  during  the  term  of 
three  years.  And  as  the  sentence  appears  in  the  minutes 
and  the  transcript,  it  was  made  and  entered  by  the  clerk  of 
said  court,  without  the  order  or  direction  of  the  court. 

Joel  A.  Harvey, 
Clerk  of  the  Eighth  District  Goart. 

Genoa,  September  6,  1865. 

[*455]  *It  is  contended  this  certificate  shows  that  the 
judgment  on  page  17  of  the  transcript  is  not  tha 
judgment  of  the  court,  but  is  a  judgment  rendered  by  the 
clerk,  and  a  different  one  from  the  judgment  of  the  comi 
The  certificate  last  quoted  is  no  part  of  the  record,  bsA 
proves  nothing. 

It  is  not  such  a  certificate  as  the  clerk  in  his  offidJ 
capacity  is  authorized  to  give.  It  is  no  more  than  a  WTitiett 
statement  by  a  private  individual,  that  the  judgment  entered 
in  the  records  of  the  court  is  not  the  real  judgment  of  the 
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PointB  decided. 

Brt  Sacli  a  certificate  is  a  mere  nullity.  Suppose,  bow- 
er, in  this  ease,  tLat  the  certificate  proves  all  counsel 
Dteod  for,  that  the  language  used  in  that  certificate  was 
9  language  of  the  judge  in  passing  sentence,  what  differ- 
ce  could  it  make  ?  The  judge,  in  passing  sentence,  or 
sdering  judgment  (for  we  conceive  they  both  amount  to 
B  same  thing),  uses  language  neither  expressing  fully  nor 
cnrately  his  meaning,  yet  the  clerk  understands  him,  and 
entering  the  judgment  of  record  uses  more  full,  accurate, 
id  appropriate  language.  The  record,  after  it  is  made  up 
f  the  clerk,  is  approved  and  signed  by  the  judge.  Can 
ry  one  doubt  this  is  the  judgment  of  the  court  ?  In  both 
tU  and  criminal  cases  the  judgment  of  the  court  is  usually 
ifen  orally  and  without  much  regard  to  form.  The  clerk 
WQ  writes  out  the  judgment  in  form  (quite  different, 
enerally,  from  the  language  used  by  the  court  or  judge), 
le  court  approves  the  judgment  as  written  out,  and  thereby 
takes  it  the  judgment  of  the  court.  Certainly  there  is 
(rthing  improper  or  irregular  in  such  a  course.  The  pris- 
Der  must  be  remanded  to  the  custody  of  the  warden  of  the 
iile  prison,  to  be  by  him  detained  until  the  expiration  of 
b  term  of  service,  or  until  otherwise  legally  discharged. 

Bboskan,  J.,  did  not  participate  in  this  case. 


THE  STATE  OF  NEVADA,  Respondent,  v.  WILLIAM 

SALGE,  Appellant. 

[1  Nktada,  455.] 

Khmrtgn  JoBOB — RioMTBY  Law. — *  By  the  provisions  of  the  [*456] 
Kgistry  law,  all  persona  had,  nntil  the  last  day  in  the  first  week 
in  October,  a.d.  1865,  within  which  to  have  their  names  registered;  no 
"^di^iiAliiicatlon  woold  resnlt  nntil  after  that  time.  An  elector,  other- 
viiie  qualified,  wonld,  therefore,  be  a  competent  juror  until  after  the 
extniation  of  the  first  week  in  October,  although  he  had  not  paid  his 

inlUax. 
^■■TWiiir    WHAT  coKSTrruTBS.— 5cW,  error  to  disallow  a  challenge  to  a 
joror  who,  on  his  voir  dire,  stated  **  that  he  was  bom  in  the  Province 
Of  Canada,  mndliTed  there  until  he  was  twenty-one  years  of  age;  that 

•xw- — . ■ 

(1.)   lNev.648. 

KsT.Dao.— 25 
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be  lind  been  told  that  bis  father  was  a  citizen  of  the  United  States  prior 
to  the  time  of  removing  to  Ciinadn;  that  he  had  uo  knowletlgethitlik 
fath(T  became  a  citizen  of  Canada;  and  alno  that  be  did  not  know  of 
vbich  country  bis  father  chiime<l  citizenship;  that  his  residence  ai 
homo  was  in  Canada  so  long  as  be  knew  anything  about  it,  and  thttkr 
(the  juror)  had  never  been  naturalized." 

Idem. — When  all  that  is  known  of  a  person's  citizenship  is  that  hii  roi* 
dcnco  and  home  had  been  in  a  foreign  country,  the  mere  statement  oft 
stranger  that  be  was  a  citizen  of  the  United  States  is  notsaAcientlo 
establish  bis  citizenship  in  this  coautry  against  the  presumption  vkiA 
would  arise  from  bis  homo  being  in  another  conntr}'. 

Bill  of  Exckptions — Timk  fob  Sionino  Dibisctobt. — The  time  preferibtd 
by  the  practice  act  within  which  a  bill  of  exceptions  in  a  criminal  coi 
is  to  be  signed  by  the  judge  is  merely  directory. 

Appfal  from  the  District  Court  of  the  Eighth  Judidil 
District,  State  of  Nevuda,  Douglas  County,  Hon.  DasOL 
Virgin  presidiug. 

The  facts  in  this  case  sufficiently  appear  in  the  opinka 
of  the  court. 

J,  J,  Jlussery  J.  Neehj  Johison  and  Uios.  Welh,  for  Af' 
pellaut. 

Geo,  II,  Konrse,  Aliorney-General,  for  Respondent. 

[*457]      *By  the  Court,  Lewis,  C.  J.  : 

Tho  challenge  to  the  juror  Smart  was  properly  disallowed   - 
by  tho  C(nut.     That  he  had  not  paid  his  poll  tax  or  had  ha 
name  registered  at  the  time  of  the  trial  of  this  cause  can  be 
no  objection  to  him  as  a  juror. 

Tho  Constitution  of  the  state,  section  1,  article  11.,  pio- 
vides  that  every  white  male  citizen  of  the  United  Stately 
(not  laboring  under  certain  disabilities)  of  the  age  of  twentj^ 
one  years  and  upwards,  who  shall  have  actually  and  ^ 
constructively  resided  in  the  State  six  mouths,  and  inik 
district  or  county  thirty  days,  next  preceding  any  electiwii 
shall  bo  entitled  to  vote  for  all  officers  that  now  are  or  here- 
after may  be  elected  by  the  people,  and  upon  all  question* 
submitted  to  the  electors  at  such  election. 

This  section  enumerates  all  the  qualifications  whid    ] 
[H5S]  were  ^required  aV.  \k^  tvm«  the  act  requiring  ^  '; 
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jrment  of  poll  tax  and  registry  of  the  names  of  electors 
came  a  law. 

All  persons  who  were  qualified  voters  nnder  the  Oonstitu-^ 
m  would  certainly  continue  to  be  so  until  they  became 
squalified  by  a  failure  to  comply  with  the  requirements  of 
e  registry  law. 

It  cannot  be  said  that  the  juror  had  failed  to  comply  with 
lat  law,  for  by  its  provisions  he  had  until  the  last  day  of 
le  first  week  in  October  within  which  to  have  his  name 
sgistered. 

The  disqualification  results  only  from  the  failure  of  the 
lenon  to  have  his  name  appear  on  the  register  upon  the 
lay  of  the  election.  (Lawsof  1864-5, 386,  sec.  17.)  There- 
iore,  until  the  time  expires  within  which  by  law  he  was  re- 
luired  to  have  his  name  registered,  it  cannot  be  said  that 
kehad  failed  to  comply  with  it. 

Ibis  case  was  tried  in  July;  the  time  had  not  expired 
rithin  which  the  juror  was  required  to  register  his  name, 
tttd  he  was  therefore  qualified  to  sit  as  a  juror.  What 
night  be  the  result  if  the  case  had  been  tried  after  the  last 
lay  in  the  first  week  of  October,  and  the  juror  had  failed 
0  comply  with  the  law,  is  a  question  which  does  not  arise 
n  this  case,  and  which  we  do  not  pass  upon. 

The  court,  however,  erred  in  disallowing  the  challenge  to 

ilie  juror  Gilbert  Sackrider,  who  stated  upon  hisrotVcJ/re 

Uiit  he  was  born  in  the  province  of  Canada,  and  lived  there 

tatil  he  was  twenty-four  years  of  age.     He  had  been  told 

fhit  his  father  was  a  citizen  of  the  United  States  prior  to 

lonoving  to  Canada,  which  was  before  his  (the  juror's) 

hirfh,  and  that  he  never  had  any  knowledge  that  his  father 

Waine  a  citizen  of  Canada.     He  also  stated  that  he  did 

lot  know  of  which  country  his  father  claimed  citizenship; 

ttit  his  residence  and  home  was  in  Canada  so  long  as  he 

hew  anything  about  it,  and  that  he  (the  juror)  had  never 

Wi  naturalized  as  a  citizen  of  the  United  States.    The 

^OQBsel  for  defendant  thereupon  challenged  the  juror,  stat- 

^  as  the  ground  for  such  challenge  that  he  was  not  a  citi- 

Ian  of  the  United  States,  and  therefore  incompetent  to  sit 

^  a  imor;  the  court  disallowed  the  challenge,  admitted  ih^ 
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juror,  and  tbe  defendant  excepted.     This  mlbg  of  the  cooik 

among  others  is  assigned  as  error. 
[*459]  *It  is  provided  by  act  of  Congress  that  persow 
heretofore  born,  or  hereafter  to  be  bom,  out  of  the 
limits  and  jurisdiction  of  the  United  States,  whose  parenh 
were,  or  shall  be  at  the  time  of  their  birth,  citizens  of  the 
United  States,  shall  be  deemed  and  considered  citizens  ol 
the  United  States.  (Dunlop's  Dig.  1450.) 

If  it  is  shown  that  Sackrider  comes  within  the  provisions 
of  this  law,  he  was  properly  admitted  as  a  juror;  but  look- 
ing at  his  statement  in  the  most  favorable  light  possible  for 
the  prosecution,  it  must  be  admitted  that  his  citizenship  is 
extremely  doubtful.  The  only  expression  used  by  bin 
which  in  any  way  favors  the  presumption  that  he  is  a  citi- 
zen of  the  United  States  is,  that  he  was  told  that  his  father 
was  a  citizen  of  the  United  States  prior  to  his  remoTsl  to 
Canada;  but  he  afterwards  says  distinctly,  that  he  does  not 
know  of  which  country  his  father  claimed  citizenship,  and  ' 
that  he  himself  has  not  been  naturalized  as  a  citizen  uf  the  | 
United  States.  Indeed,  every  fact  which  he  states  of  his 
own  knowledge  favors  the  conclusion  that  he  is  not  a  citi- 
zen. So  long  as  he  can  remember,  his  father^s  home  and 
residence  was  in  Canada.  This  would  raise  the  presnm- 
tion  that  he  was  a  citizen  of  that  country;  and  there  is  noth- 
ing to  overcome  that  presumption  but  the  statement  of  some 
one  that  he  was  a  citizen  of  the  United  States,  which  does 
not  seem  to  have  been  sufficient  even  to  satisfy  the  juror 
himself  that  such  Avas  the  fact,  for  he  says  positively,  that 
he  does  not  know  of  which  country  his  father  claimed  citi- 
zenship. 

When  all  that  is  known  of  a  person  is  that  his  home  and 

residence  has  been  in  a  foreign  country,  the  mere  statement 

of  a  stranger  that  he  was  a  citizen  of  the  United  States,  '^ 

do  not  think  sufficient  to  establish  his  citizenship,  in  this 

country  against  the  presumption  which  would  arise  fronca 

his  home  and  his  residence  being  in  another. 

The  defendant's  challenge  should,  therefore,  have  beex 
allowed. 

The  objection  to  the  record  by  the  attorney-general  iBrtXX" 


L86o.]      Stats  of  Nevada  v.  Salge.  889 

Opinion  of  the  Gonrt— Lewis,  C.  J. 

^Ij  well  taken,  bnt  as  the  time  prescribed  by  the 

le  act,  within  which  the  bill  of  exceptions  is  to  be 

.  by  the  judge,  is  merely  directory,  and  the 

lent  *or  bill  of  exceptions  in  this  case  being  [*460] 

;ed  to  be  correct,  and  as  the  dismissal  of  the 

.  woald  result  only  in  delay  and  further  expense,  we 

»e  justified  in  passing  upon  the  merits  at  this  time. 

5  V.  Woiypner,  14  Oal.  437;  People  v.  Lee^  Id.  511.) 

jment  reversed,  and  cause  remanded  for  new  trial. 

3NAN,  J.y  did  not  participate  in  this  decision. 
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PEOPLE  EX  BEL.  J.  H.  FLACK,  Appf.lt.ant,  v. 
E  BOARD  OF  COUNTY  COMMISSIONERS  OF 
.SHOE  COUNTY,  Respondent. 

[1   NXTADA,   460.] 

sn  Tax  of  "Washob  Couktt.— Two-thirds  of  the  property  tax  of 
uihoe  connty  most  be  placed  in  the  general  fund.  The  law  provides 
•w  this  fund  shall  be  paid  ont.  The  commissioners  have  no  authority 
make  a  change  in  this  respect. 

Tax.— Two-thirds  of  the  poll  tax  must  also  be  paid  into  the  general 
nd;  there  is  no  authority  for  paying  it  all  into  the  indigent  sick  fund. 

WJj  from  the  Districfc  Court  of  the  Fourth  Judicial 
ict,  State  of  Nevada,  Washoe  county,  Hon.  C.  C. 
WIN  presiding. 

3  facts  are  stated  in  the  opinion. 

Uace  &  Flacky  for  Appellant. 

08.  FUch^  for  Respondent. 

the  Court,  Beatty,  J. : 

lis  is  a  petition  praying  for  the  issuance  of  a  [*461] 

I  mandamus  against  the  board  of  county  com- 

>Der8  of  Washoe  county  to  compel  them  to*  make  an 

(391) 
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order  for  tlie  distribution  of  the  county  revenue  according 
to  tiio  provisions  of  a  law  passed  at  the  last  session  of  tlie 
legislature.  Tbo  court  below  refused  to  issue  the  ^tand 
gave  judgment  for  costs  against  the  relator,  who  appeals  to 
this  court. 

The  law  referred  to  provides  as  follows:    *'Theboaidl 
of  county   commissioners  in   the  several  counties  of  this 
state  shall  apportion  all  moneys  coming  into  the  connty 
treasury,  or  so  much  thereof  as  is  not  by  law  set  aside  into 
special   funds,  as  follows:    Two-thirds  shall   go  into  tbe    4 
general  county  fund;  one-sixth,  or  so  much  thereof  as  WMJ    \ 
be  necessary,  shall  go  into  the  indigent  sick  fund,  and  one- 
sixth,  or  so  much  thereof  as  may  be  necessary,  shall  go  into    j 
the  contingent  fund,  to  defray  the  contingent  expenses  of 
the  county." 

The  board  of  commissioners  met  in  Washoe  on  the  3d  of 
April,  1865,  and  made  the  following  order: 

*'Ordei-eiI,  That  a  tax  of  one  dollar  and  fifty  cents  on 
each  one  hundred  dollai-s  of  all  the  property  in  the  conntf 
of  Washoe,  not  exemi)t  from  taxation,  be,  and  the  same  il 
hereby  levied  for  county  purposes.  Said  last  mentioned  tax 
shall  be,  and  the  same  is  hereby  apportioned  as  follows: 
Forty  cents  on  each  one  hundred  dollars  taxed  shall  be 
placed  by  the  county  treasurer  in  the  general  fund,  hereto- 
fore created,  to  be  applied  to  the  payment  of  indebtedness 
heretofore  contracted  on  that  fund,  which  shall  hereafter  be 
known  as  the  reduction  fund:  sixty  cents  on  each  onehun- 
dred  dollars  taxed  shall  be  placed  by  the  county  treasurer 
in  the  general  fund,  to  bo  applied  to  the  payment  of  any 
indebtedness  Avhich  may  be  hereafter  contracted  by  ths 
county  on  the  general  fund;  forty  cents  on  each  one  hundred 
dollars  taxed  shall  be  placed  by  the  county  treasurer  in  the 
contingent  fund,  to  bo  applied  to  the  payment  of  any 
indebtedness  which  may  be  hereafter  contracted  by  ths 
county  on  that  fund;  ten  cents  on  each  one  hundred  dollart 
taxed  shall  bo  placed  by  the  county  treasurer  in  the  mdigent 
sick  fund,  to  be  applied  to   the  payment  of  any  futore 

indebtedness  which  may  be  contracted  bv  the  county  on 
that  fund. 
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moneys  arising  from  the  sale  of  licenses 
be  act  *of  the  legislature  of  the  State  of  [*462] 
entitled  '  An  act  to  provide  for  the  support 
lovemment  of  the  State  of  Nevada/  shall  be  placed 
:;onntj  treasurer  in  the  general  fund,  and  shall  be 
to  the  payment  of  any  future  indebtedness  con- 
by  the  county  on  that  fund. 

moneys  arising  from  the  collection  of  poll  taxes 
ig  to  the  county  shall  be  placed  by  the  county 
r  in  the  indigent  sick  fund,  and  be  applied  to  any 
idebtedness  on  that  fund." 

>rder  is  wrong  in  several  particulars.  The  law  posi- 
quires  two-thirds  of  the  property  tax  to  be  placed 
3neral  fund.  Two-thirds  in  this  case  would  be  one 
1  the  hundred  of  taxable  property. 
!ommissioners,  it  is  true,  have  done  this  after  a 
But  whilst  they  have  placed  that  amount  in  the 
fund,  they  have  incorporated  in  the  order  certain 
ve  provisions  about  the  division  and  expenditure  of 
ey  in  that  fund,  for  which  we  find  no  authority  in 
creating  the  boards  of  county  commissionei*s.  The 
re  has  directed  this  money  to  be  paid  into  a  general 
3eing  once  so  placed,  it  can  only  be  applied  to  the 
'.  of  warrants  drawn  by  the  auditor,  in  pursuance  of 
that  particular  fund.  A  law  of  the  territory  of 
which  remains  in  force  under  the  state  constitution 
i  how  warrants  on  the  county  treasury  shall  be  pre- 
nd  registered,  and  that  they  shall  be  paid  in  the 
their  presentation.  (See  Laws  of  1861,  287.) 
t  that  law  remains  in  force,  the  commissioners  can- 
le  the  general  fund  so  as  to  make  forty  per  cent* 
that  genei*al  fund  payable  on  warrants  according  to 
of  their  presentations,  and  the  remaining  sixty  per 
ereof  payable  on  warrants  of  more  recent  date, 
arrangement  would  doubtless  be  convenient  for  the 
and  enable  the  commissioners  to  conduct  county 
inch  more  economically.  But  positive  law  cannot 
(ide  even  to  promote  a  laudable  desire  to  economize 
Y  expenditures.    So  much  of  the  order  of  the  com- 
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missioners  as  directs  all  the  money  arising  from  Aw 

[*463]  collection  of  poll  tax  belonging  to  the  *comity  tol» 

placed  in  the  indigent  sick  fund,  and  applied  only 

to  the  future  indebtedness,  is  also  wrong.    Two-thirds  fli 

that  fund  belongs  to  the  general  fund. 

The  law  having  provided  that  the  commissioners  All 
apportion   one-sixth   of  the   county  revenue,  or  as  wA] 
thereof  as  may  be  necessary,  to  the  indigent-sick  hnd,aBd 
another  sixth,  or  so  much  thereof  as  may  be  necessary,  to 
a  contingent  fund,   and  no  provision  being  made  for  fW 
is  to  be  done  with  the  surplus,   if  either  of  these  {nnli 
does  not  require  the  full  amount  of  one-sixth  of  the  county' 
revenue,  it  becomes  a  question  of  some  doubt  how  thil 
surplus     should  be  disposed  of.     Suppose    the    indigent 
sick  fund   requires   only  one-twelfth  of  the  whole  connly 
revenue  to  meet  all  its  present  and  probable  liabilities  lor 
the  current  year,  clearly  in  such  case  the   commissioned 
should  only  set  apart  one-twelfth  of  the  revenue  to  fsoA 
fund.     The  question  then  arises,  what  would  become  of  tin 
other  twelfth?    Will  it  all  go  into  the  general  fund?   TVillH 
go  2»'o  raUi  into  the  general  fund  and  contingent  fond,  fl 
will  it  bo  discretionary  with  the  commissioners  to  place  th 
entire  one- twelfth  in  either  of  the  other  funds  that  nq 
best  subserve  the  interests  of  the  county?    There  does  no 
appear  to  bo  any  very  satisfactory  solution  of  this  questioB 
If  one-sixth  of  the  county  revenue  is  more  than  enough  In 
the  indigent-sick  fund  in  this  county,  the  court,  asatprd 
ent  advivsod,  would  not  be  disposed  to  control  the  discietkn 
of  the  board  in  disposing  of  the  fraction  not  appropriniei 
to  that  fund. 

With  regard  to  the  ordinary  i*evenue  of  the  county,  aril 
ing  from  the  property  tjix,  poll  tax  and  sales  of  liceaW 
two-thirds  thereof  must  be  set  apart  for  the  general  bai 
There  can  be  no  restraint  on  the  treasurer  as  to  the  manne 
of  paying  out  that  fund,  except  that  imposed  bylaw. 

The  judgment  must  bo  reversed,  and  the  court  belowiril 
issue  a  mandamus  in  accordance  with  the  views  expressed ii 
this  opinion. 
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BUGUET,  Respondent,  v.  W.  K.  OWEN,  Appellant. 

[1  NrvADA,  464.] 

!A]>ixas,  "WHAT  GoMFLAXKT  SHOULD  State. — A  complaint  for  money  ex- 
pended and  sefTiceH  performed,  shonld  state  the  money  was  expended 
for  the  use  and  bewJU  of  defendant,  and  at  his  inatance  and  reqiLesU, 
toy  FOB  MoNKX  Adtakokd — EviDKNCE  IN. — The  opinion  decides  what 
proof  was  admissible  under  the  facts  of  this  case. 

Uteal  from  the  Distriot  Ooart  of  the  First  Judicial  Dis- 
^  State  of  Nevada,  Storey  Coauty,  Hon.  Bichabd  Bising 
siding. 

lie  facts  of  the  case  are  stated  in  the  opinion  of  the  court. 

\  C.  Foster,  for  Appellants. 

}iiini  &  Hardy,  for  Hespondent. 

By  the  Court,  Beatty,  J. :  [*4:66] 

[his  is  an  action  in  the  nature  of  an  action  in 
nmpsit.  The  complaint  contained  three  counts:  One  for 
ney  expended  to  amount  of  four  thousand  six  hundred 
1  sixty-five  dollars  and  eighty-seven  cents  in  repairing 
Eendant's  mill;  second,  a  count  for  percentage  of  four  hun- 
sd  and  sixty -six  dollars  and  fifty  cents  for  disbursing  the 
it  named  sum;  third,  a  count  for  five  hundred  dollars  for 
rrices  rendered. 

She  complaint  then  says  plaintiff  "has  been  paid  on  the 
ae  [sum]  so  advanced  by  him  for  said  defendant  the  sum 
'  tvo  thousand  six  hundred  and  fifty  dollars  and  twelve 
ots,"  vhich  being  deducted  from  the  aggregate  amount  of 
le  three  counts  (five  thousand  six  hundred  and  thirty-one 
dlan  and  thirty-seven  cents),  leaves  two  thousand  nine 
odred  and  eighty-two  dollars  and  twenty-five  cents,  for 
lich  he  claims  judgment. 

Ibe  cause  was  tried  before  a  juiy;  verdict  and  judgment 
r  the  plaintiff  for  the  whole  amount  of  the  demand.  The 
fondant  moved  for  a  new  trial,  which  was  refused,  and  he 
peals  to  this  court,  both  from  the  order  refusing  a  new 
il  and  from:  the  judgment  rendered  in  the  case. 
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Appellant's  first  Hssigumcnt  of  error  is,  that  the  court  be- 
low erred  in  overruling  a  demurrer  to  the  complaint.   The 
demurrer  was  on  the  ground  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.     The  defect 
complained  of  is  this:  that  whilst  the  suit  is  for  money  ex- 
pended, commission  on  the  same,  and  for  services,  there  is 
no  allegation  in  the  complaint  that  the  money  was  expended 
for  the  use  and  benefit  of  defendant,  nor  that  it  was  done  it 
his  instance  and  request.     The  same  objection  applies  to  tbe 
count  for  services.     This  is  certainly  a  serious  objection  to 
the  complaint. 

It  would  bo  better  for  counsel  always  to  use  those  techni- 
cal words,  the  exact  import  of  which  have  been  long  estab- 
lished,  than  others  of  doubtful  imi>ort.  In  this  complaittt 
there  are  other  things  stated  from  which  it  may  very  clearly 
be  inferred  that  the  labor  and  expenditure  were  for  the  use 
and  benefit  of  defendant,  although  these  words  an 
[*467]  not  used.  It  is  not,  ^however,  so  apparent  from 
reading  the  complaint  (taking  all  for  true)  that  aD 
the  services  were  rendered  at  the  request  of  the  defeudanL 
The  expenditures  are  said  to  have  been  made  by  his  auiiot' 
Hi/.  Possibly  this  may  be  equivalent  to  request.  But  ai 
this  case  must  be  reversed  on  other  points,  we  merely  allude 
to  these  ap})arent  defects  for  the  purpose  of  suggesting  that 
before  another  trial  the  plaintiff  shall  so  amend  lus  com- 
plaint as  to  avoid  all  questions  of  this  kind. 

The  second  error  complained  of  is  in  regard  to  the  insuffi- 
ciency of  the  proof  to  sustain  the  verdict,  a  point  which  need 
not  be  further  noticed  than  as  it  is  connected  with  the  giving 
a  certain  instruction,  which  we  will  have  occasion  to  notice 
presently.  The  third  assignment  of  error,  that  the  suit  be- 
ing for  money  expended  in  repairing  a  mill,  there  could  be 
no  proof  as  to  the  money  expended  for  running  a  mill,  will 
also  be  noticed  in  connection  with  the  same  instruction. 

The  court,  among  other  instructions,  very  properly  gate 
the  following:  "This  is  an  action  to  recover  money  advances 
made  by  plaintiff  as  agent  for  defendant,  his  principali  ia 
and  about  the  repair  of  the  Mariposa  mill,  belonging  to  d^ 
feudant,  from  llllx  'Ma\'c\\,  \^6S,  to  some  time  in  June  bir 
lomug,  when  Uie  agency  cea&evSi. 
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'  the  pleadings,  all  the  plain  tiff  can  recover  in  this 
kdvances  is  the  amoant  of  money  -which  he  prop- 
ded  in  and  about  the  mill,  in  repairing  the  same 
)g  it  in  proper  or  suitable  running  and  working 

so  as  to  render  it  salable  or  profitable  to  rent. 
*  bill  of  items  attached  to,  and  made  part  of  the 

plaintiff  has  included  charges  such  as  quicksilver, 
I  other  expenses  incurred  in  working  the  mill, 
der  the  averments  in  the  complaint,  cannot  be 
in  this  action;  and  therefore  in  determining  upon 
ict  you  will  exclude  from  consideration  all  such 

0  not  properly  pertain  to  the  necessary  repairs  of 
self." 

ngely  enough,  after  giving  this  instruction,  which 

trarranted  by  the  complaint,  the  bill  of  particulars 

3,  and  the  evidence  in  the  case,  the  court  also 

allowing  instructions: 

he  jury,  in  estimating  the  damages,  may 

''credits  given  against  any  item,  or  items,  [*468] 

>uut,  not  as  charged  for  repairs,  and  allow 

Burs  properly  charged  for  repairs,  independent  of 

J." 

be  remembered  that  the  complaint  charges  that 

Ivanced  and  expended  four  thousand  six  hundred 

ive  dollars  and  eighty- seven  cents  in  repairs,  and 

8  paid  on  the  sums  thus  advanced,  two  thousand 

d  and  fifty  dollars  and  twelve  cents. 

rial,  and  even  by  inspection  of  the  bill  of  particu- 

&  trial,  it  appeared  that  a  considerable  part  of 

thousand  six  hundred  and  sixty-five  dollars  and 

3n  cents  was  not  expended  in  repairing  defend- 

>f  in  regard  to  these  expenditures,  was,  in  effect, 
rly,  too,  excluded  from  the  consideration  of  the 
ier  the  view  of  the  case  presented  by  the  first  in- 
(and  we  think  that  was  tbe  proper  view),  no  proof 
eriy  be  introduced  by  plaintiff  in  regard  to  those 
'es  not  connected  with  the  repairs  of  the  mill,  nor 

1  xebnttal  by  the  defendant. 
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Tet,  in  order  to  allow  the  jury  to  gire  the  plaintii 
tire  demand,  they  are  instructed  that  they  may  0 
credits  given  in  the  complaint  itself  by  these  chargi 
bill  of  particulars,  which  are  not  properly  the  si 
proof.  This  is  certainly  erroneous.  It  is,  in  eflfec 
ing  that  the  plaintiff,  who  sues  for  money  expendi 
pairing  a  mill,  and  files  a  bill  of  particulars,  shon 
the  amount  claimed  was  expended  partly  for  rep 
mill,  partly  for  various  other  objects,  such  as  buyii 
quicksilver,  paying  interest  on  notes,  etc.,  may  rec 
whole  amount  of  his  bill  by  proving  that  the  class 
connected  with  the  repairing  of  the  mill  are  < 
charged.  The  other  item^  of  his  bill  would  thus  1 
ered,  not  only  without  proof,  but  without  any  alleg 
the  complaint  that  such  advances  had  been  ma( 
there  can  be  no  practical  difference  between  a  dire 
ery  of  these  items,  and  an  allowance  of  them  as  an 
credits,  which  are,  by  the  complaint,  admitted  to  h) 
paid  on  the  account  for  repairing  tlie  mill. 

There  are  other  points  in  the  case  not  necessa 
noticed. 
[*469]       *The  judgment  must  be  reversed  and  a  1 
awarded.     The  court  below  will  allow  the 
to  amend  his  complaint  if  he  so  desires. 


THOMAS  FOWLEE,  Appellant,  v.  GEORGl 

HOUSTON,  Respondent. 

[1  Nevada,  4G9.] 

Death  of  Defekdant  an  Issuable  Fact.— Where  the  death  of  i 
defendauts  is  put  in  issue  by  the  pleadings,  it  shonld,  like  e 
issue  of  fact,  be  left  to  the  jury. 

FoBECLoscBK  OF  MoRTOAGK— Dkath  OF  Pabty  TO. — WheTO  the  wife 
no  interest  in  the  promises,  and  who  was  doad  at  the  time  oi 
an  action  to  foreclose  a  mortgage,  is  made  defendant  with  her 
the  proper  practice  upon  her  death  being  suggested,  would  h 
out  her  name  and  allow  the  plaintiJQf  to  proceed  against  her  hu 

Death  of  Joint  Costbactob.— "Where  one  of  several  joint  cbntxBC 
the  survivors  may  be  proceeded  against  without  uniting  the  n 
tivea  of  the  deceased. 
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ZAL  from  tbe  District  Court  of  the  Second  Judicial 
jt.  State  of  Nevada,  Ormsby  County,  Hon.  S.  H. 
T  presiding. 

iter  dc  Flandreau,  for  Appellant. 

iam  PaUei*8on,  for  Bespondent. 

the  Court,  Lewis,  C.  J. :  [*471] 

i  action  was  brought  to  foreclose  a  mortgage  executed 
defendant,  George  D.  Houston,  and  his  wife,  Ellen 
on.  Upon  the  trial,  the  plaintiff  having  introduced 
te,  mortgage  and  assignment  to  himself  in  evidence, 
his  case. 

defendant,  George  D.  Houston,  was  then  called  on 
u  behalf,  and  testified  that  his  wife  Ellen  had  died 
o  the  bringing  of  this  action,  whereupon  defendant's 
)l  moved  the  court  upon  this  testimony  to  dismiss  the 
,  predicating  the  motion  upon  the  assumption  that 
Houston  having  died  before  the  institution  of  the  ac- 
ler  representatives  should  have  been  joined  as  de- 
its.     The  court  sustained  the   motion  and  entered 
ent  against  the  plaintiff  for  costs, 
sustaining  this  motion  the  judge  below  must  [*472] 
overlooked  the  fact  that  the  death  of  the  de- 
it  Ellen  Houston  was  an  issue  of  fact  made  by  the 
ings,   and,   unless  admitted   by  the  plaintiff,   should 
been  submitted  to  the  jury  like  any  other  issue  of  fact, 
act  of  her  death  is  alleged  in  the  answer,  and  under 
ractice,  if  the  allegation  is  material,  it  is  presumed  to 
3nied  by  the  plaintiff.     (Laws  of  1864,  74,  Sec.  4.) 
there  was  a  direct  issue  of  fact  raised  by  the  plead- 
and  tbe  court,  in  dismissing  the  action,  not  only  re- 
d  the  testimony  of  the  defendant  Houston  as  iucontro- 
}le,  but  took  the  case  from  the  jury,  and  by  so  doing 
ved  the  plaintiff  of  the  opportunity  of  introducing  re- 
Dg  testimony,  if  he  had  any,  upon  that  point, 
tbe  complaint  had  shown  that  the  defendant  Ellen 
tton  had  no  interest  in  the  premises  upon  which  the 
gage  was  executed^  the  proper  practice  upon  her  deatk 
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being  siiggesteil  would  have  been  to  strike  out  Ler  namfl 
and  to  i>roceeil  against  the  other  defendant.  Where  one  d 
several  persons  liable  on  a  joint  contnict  dies,  the  sunivon 
may  be  proceeded  against  without  uniting  the  represent- 
atives of  tlie  deceased.  (Chit,  PI.  42;  MoU  v.  PefnV,  15 
AVcnd.  318.) 

The  only  ground,  therefore,  upon  which  the  defendant,  j 
George  D.  Houston,  could  claim  that  his  wife's  representi- 
tives  should  bo  made  defendants  would  be  that  they  had 
some  interest  in  the  premises  which  w*ere  subject  to  the 
mortgage.  The  complaint  does  not  show  that  Mrs.  Hooi' 
ton  or  her  representatives  had  no  interest  in  the  premises^ 
but  upon  the  motion  to  dismiss  being  made,  the  plaindl 
offered  to  amend  his  complaint  by  adding  an  allegation io 
that  effect,  and  ho  should  have  been  allowed  to  do  so.  Tb 
court  erred  in  dismissing  the  action  and  in  refusing  lesis 
to  the  plaintiff  to  amend  his  complaint. 

Judgment  reversed  and  cause  remanded. 


W.  B.  THORNBURG,  Respondent,  v.  LUCIEN  HEt 

MANN,  Appellant. 

[INkvada,  473.] 

JucoBS  Entttled  to  Compknsation.-  Jurors  ore  entitled  to  compeositiai 
for  the  time  they  are  in  attendance  on  the  court,  whether  impaneled foi 
the  trial  c»f  causes  or  not,  exeept  when  they  are  im^mueled  in  the  tnil 
of  criminal  cases,  and  they  reside  within  five  miles  of  the  coort-bonft. 

Act  of  Lkgislatchk — "Whkn  must  de  Approved. — Theactof  thelegislattf 
approved  December  22,  1862,  regulating  fees  and  costs,  not  haviDgbMi 
approved  until  after  the  adjournment  of  the  legislature,  is  null  aodvaii 

JunoBs — Claim  fob  Fkks  must  bk  Audited. — A  juror's  claim  for  feeKM 
the  certificate  of  the  clerk  should  be  audited  like  any  other  dentfil 
against  the  county. 

Appeal  from  the  District  Court  of  the  First  Judicial  Ki" 
trict.  State  of  Nevada,  Storey  County,  Hon.  R.  S.  MesKSI 
presiding. 

The  facts  appear  in  the  opinion. 

DigliUyix  Corso'i}^  iot  A.pi^\\^\x\.. 
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'Quint  &  Hardy  and  W.  T.  Barbour,  for  Re-  [*474] 
mdent. 

iy  the  Court,  Lewis,  C.  J. : 

rhe  relator,  Thornburg,  in  his  petition  to  the  district 
irt  of  Storey  county  for  mandamus,  sets  forth  the  foUow- 
;  facts : 

Fhat  having  been  duly  summoned  to  appear  in  the  dis- 
;t  court  of  the  first  judicial  district,  to  act  as  a  trial  juror, 
attended  said  court  in  that  capacity  from  the  27th  day 
December,  1864,  to  the  23d  day  of  February,  1865;  that 
thirty-three  days  of  the  time  he  so  attended  the  court,  he 
i  received  no  fees  or  compensation  whatever;  that  the  bal- 
sa remaining  due  to  him  and  unpaid,  amounts  to  the  sum 
one  hundred  and  sixty-five  dollars.    It  is  also  shown  that 
5  appellant,  Lucien  Hermann,  was  at  the  time  of  render- 
g  such  service,  and  now  is,  the  county  clerk  of  the  county 
Storey,  and  also  the  clerk  of  said  district  court;  that  as 
ich  clerk  it  is  his  duty  to  give  him,  the  petitioner,  a  cer- 
Scate  of  the  time  for  which  he  was  so  entitled  to  recieve 
ly  for  his  services  as  juror;   that  he  demanded  such  cer- 
ficate  of  the  respondent,  but  that  he,  the  said  Lucien  Her- 
ttOD,  has  wholly  failed,  neglected  and  refused  to  issue 
ach  certificate  to  the  petitioner.     The  appellant,  after  ad- 
nitting  in  his  answer  that  the  petitioner  was  duly  sum- 
ttoned  to  act  as  juror,  as  stated  in  his  petition,  denies  all  the 
maining  material  allegations,  and  avers  that  three 
Jij«  is  the  entire  time  for  which  petitioner  is  *en-  [*4:75] 
lifled  to  pay,  and  that  he  has  ever  been  ready  to 
i«Bie  a  certificate  to  him  for  the  amount  actually  due,  which 
ifpellant  claims  is  the  sum  of  nine  dollars. 

The  findings  of  fact  by  the  court  are  substantially  in  con- 
fonnity  with  those  set  forth  in  the  petition,  except  that  the 
fisie  for  which  petitioner  did  not  receive  compensation  is 
fcnnd  to  be  thirty  instead  of  thirty-three  days. 

Upon  these  findings  a  mandamus  was  ordered  to  be  issued 
•8  prayed  for.  The  principal  point  of  diflference  between 
^^  relator  and  the  defendant  Hermann,  arises  upon  the 
*o&8tnictioD  of  section  nine  of  an  act  entitled  ^' An  act  to 
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regulate  fees  and  costs,  approved  November  29,  A.  D.  1861, 
the  relator  claiming  that  lie  is  entitled  to  compensation  for 
every  day's  attendance  upon  the  court,  whether  actnally  im- 
paneled or  not,  and  the  appellant  contending  that  by  a  fair 
construction  of  the  statute  he  is  only. entitled  to  compenaa- 
tion  for  the  time  which  he  is  actually  employed  in  coori 

Wo  may  say  in  the  outset,  that  the  section  referred  to  is 
extremely  ambiguous,  and  that  it  is,  perhaps,  a  moral  im-  \ 
])Ossibility  to  ascertain  with  any  degree  of  certainty  fn» 
the  language  employed  what  the  real  intention  of  the  legis- 
lature was,  and  we  know  of  no  rule  of  intepretation  wliiA  : 
will  favor  one  construction  more  than  the  other;  we  will  be  ^ 
disposed,  therefore,  to  adopt  the  construction  which  will 
seem  most  consonant  to  justice,  and  least  likely  to  operaia 
as  a  hardship  upon  individuals.    After  providing  that  juroit 
shall  leceive  two  dollars  per  day  as  fees  from  the  party  ii 
whose  favor  the  verdict  is  rendered,  by  the  second  cIatub 
of  section  nine  it  is  provided  that  **in  the  district  coart  and 
probate  court  the  clerk  shall  keep  an  account  of  all  moneji 
received  for  trials  by  each  juror  during  the  term,  and  if  tha 
sum  so  received  by  such  juror  shall  not  amount  to  three 
dollars  per  day,  he  shall  deliver  to  such  juror  a  certificate 
of  the  time  for  which  he  is  still  entitled  to  receive  pay, 
which  shall  be  paid  out  of  the   county  treasury,  as  other  | 
county  dues.     No  fees  shall  be  allowed  jurors  in  criminal 
cases,  except  grand  jurors  and  trial  juroi-s  in  the  district 
court,  who  may  be  allowed  two  dollars  per  day  for  eachday*a 
actual  attendance,  and  twenty  cents  per  mile  from 
[*47G]  their  residence    to   the  county  court-house  *only; 
provided,  however,  that  they  receive  nothing  unleaa' 
they  reside  more    than  five  miles  from  said  county  court- 
house."    This  section  clearly  settles  the  compensation  of 
jurors  at  three  dollars  i)er  day  (except  when  employed  in 
the  hearing  of  criminal  cases),  but  whether  that  compenai- 
tion  is  to  be  paid  merely  for  the  time  when  a  juror  is  actually 
engaged,  or  for  the  full  time  Avhich  he  is   in   attendance 
upon  the  court,  is  left  in  doubt.     If  the  amount  which  he 
receives  from  litigants  does  not  * 'amount  to  three  dollaia 
per  day,  the  clerk  is  required  to  deliver  him  a  certificate  d 
the  time  for  which  ho  is  still  entitled  to  receive  pay." 
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And  the  question  at  once  occurs,  for  what  time  is  he  en- 
led  to  pay  ?  As  a  juror,  when  summoned  to  appear  at  a 
na  of  court,  is  usually  compelled  to  neglect  his  own  pri- 
ie  business  and  often  to  leave  his  home,  and  to  incur 
tra  expenses  in  consequence  thereof,  it  is  but  a  matter  of 
mple  justice  that  the  public  Avho  require  his  services 
lould  award  to  him  a  reasonable  compensation.  That  he 
ay  not  have  been  actually  engaged  in  the  trial  of  a  cause 
iring  a  term  can  make  no  difference  in  the  justice  of  his 
lim,  for  he  is  compelled  to  be  in  daily  and  constant  at- 
fidance  upon  the  court  and  to  hold  himself  in  readiness  at 
I  times.  A  juror  may  be  in  daily  attendance  upon  a  couii; 
r  several  months  during  the  year,  and  from  no  fault  of  his 
ij  not  be  called  upon  to  sit  in  a  single  case  during  that 
ae.  To  hold  that,  under  such  circumstances,  ho  would 
t  be  entitled  to  compensation  would  be  a  hardship  which, 
the  absence  of  a  clear  and  unequivocal  law,  we  have  no 
{position  to  sanction.  It  may  be  within  the  power  of  the 
palature  to  require  the  services  of  citizens- in  the  capacity 
jurors  without  providing  any  compensation,  but  where 
at  has  not  been  clearly  done,  and  the  existing  laws  can  bo 
construed  as  to  allow  a  fair  remuneration,  natural  justice, 
aich  should  be  the  foundation  of  all  law,  makes  it  the  duty 
'  the  courts  to  adopt  such  a  constiniction. 
As  to  jurors  in  criminal  cases  who  reside  within  five  miles 
[  the  court-house,  the  law  is  clear  and  explicit,  that  thoy 
ImII  receive  no  compensation,  and  whatever  may  be  the 
^>o]icy  of  such  a  provision  we  have  no  power  to 
roid  it,  but  except  in  *such  cases  it  must  be  [*477] 
Imitted  the  intention  of  the  legislature  is  very  un- 
irtain. 

We  are  therefore  disposed  to  adopt  what  seems  to  be  the 
dat  just  rule,  that  jurors  shall  receive  pay  for  the  time 
Bjare  iu  attendance  at  court,  except  the  time  duriug 
lich  they  may  be  impaneled  in  criminal  cases. 
VTe  are  aware  that  this  construction  may  produce  some 
surd  results,  so  will  any  construction  which  we  can  adopt 
i  incoDBistent  with  the  language  of  the  law,  and  it  is  the 
0  which  all  the  courts  have  heretofore  acted  upon.  These 
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difficulties  in  all  future  cases  in  the  county  of  Storey  are 
however  obviated  by  the  act  of  1864-5. 

The  act  approved  December  23,  1862,  regulating  fees  ml 
costs,  not  having  been  approved  before  the  adjournment  oi 
the  legislature,  is  null  and  void.  {School  Trustees  v.  Co* 
missiouers  of  Ormshy  Count fjy  ante,  334.) 

We  think  that  the  certificate  of  the  clerk  to  the  juror 
should  be  audited  like  other  claims  against  the  county.  B 
is  expressly  provided  (Statutes  of  1864-5,  sec.  9,  p.  259), 
that  **  every  demand  except  the  salary  of  the  auditor  Mfl 
district  judge  or  judges,  shall  be  acted  on  by  the  board ol 
county  commissioners,  and  allowed  or  rejected  in  order d 
presentation,  and  must,  after  having  been  approved  byth 
board  of  county  commissioners,  before  it  can  be  paid,  b( 
presented  to  the  county  auditor  to  be  allowed."  TnM 
respondent's  claim  had  become  due  before  the  passage  o 
this  law,  but  suit  had  not  been  commenced,  and  the  require 
ment  in  no  way  affects  the  obligation  of  the  contract  in  tlu 
case,  but  merely  directs  the  manner  in  which  it  is  to  be  ei 
forced  without  in  the  least  impairing  the  right.  This  cH 
does  not  come  within  the  rule  of  those  cases  relied  on  b 
respondent's  counsel. 

Judgment  affirmed,  with  this  modification,  that  the  ca 
tificato  bo  issued  for  thirty  instead  of  thirty-three  days. 


JAMES  D.  CHAMPION,  Appellant,  v.  E.  C.  SESSIOS 
ET  AL.,  COMMISSIONERS  OF  THE  COUNT!  0! 
WASHOE,  Kespoxdexts. 

[1  Nevada,  478.] 

Judgment  Entered  in  Vacation-  Void.— A  judgment  rendered  during^ 

tion  on  donmrrer  is  irregular  and  void. 
Action  A(»ainst  a  Col'ntv.— An  action  brought  to  restrain  the  county  c* 

miKsioners  from  opening  a  road  is  not  an  action  against  a  county. 
Words  Dkhcriffio  rEiisoNARrM.— The  words  "County  Gommisdonen  < 

WaHhoe  County"  following  the  names  of  the  defendants  in  aiiicti« 

are  merely  descriptin  prrsonartim,  and  are  not  in  themselves  ■ullUien*^ 

make  it  an  action  agninst  the  county. 
Courts  of  Eqcity— Adiquatk  Kemedy  at  Law,— In  oases  of  this  Us 

where  a  complete  and  adequate  remedy  can  be  hftd  a»  law,  seouit 
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ity  will  not  interfere;  but  on  the  other  hand,  if  the  injnry  is  likely 
>e  irreparable,  or  if  the  defendant  be  insolvent,  equity  will  always 
rpose  its  power  to  protect  a  person  from  a  threatened  injury. 
[OH— When  it  will  bk  Issued. — The  legislature  has  an  undoubted 
t  to  confer  upon  the  county  commissioners  power  to  open  roads, 
Q  a  proper  compensation  being  made  to  those  whose  property  is 
n  for  such  purpose,  but  until  such  compensation  is  made,  there  is 
K)wer  within  the  state  which  can  legally  appropriate  the  property  of 
citizen,  except  in  certain  cases  mentioned  in  section  2,  article  1,  of 
itate  constitution. 

SAL  from  the  District  Court  of  the  Fourth  Judicial 
5t,  State  of  Nevada,  Washoe  County,  Hon.  C.  C. 
IN  presiding. 

cient  facts  appear  in  the  opinion. 

Uer  dk  Flandreau,  for  Appellant. 

h  dk  EarriSy  for  Bespondents. 

be  Court,  Lewis,  C.  J. : 

)  plain  tiff  in  this  action  filed  his  bill  for  an  [*481] 
ion  restraining  the  defendants  from  opening 
c  road  through  his  premises  in  Washoe  valley.  To 
aplaint  the  defendants  interposed  a  general  demurrer, 
being  sustained  by  the  court  below,  judgment  for 
ts  was  rendered  against  the  plaintiff  on  the  29th  day  of 
,  A.  D.  1865,  from  which  judgment  he  takes  this 
It  appears  by  the  record  that  the  demurrer  was 
,  the  preliminary  injunction  dissolved,  and  judgment 
I  in  favor  of  defendants  on  the  29th  day  of  July,  A.  D. 
hich  was  in  vacation.  The  restraining  order  granted 

court  might  have  been  dissolved  upon  a 
showing  at  chambers,  but  *to  allow  the  ar-  [*482] 

of  a  demurrer  to  sustain  or  overrule  the 
JDd  render  judgment  thereon  in  vacation,  is  clearly 
IT,  and  a  judgment  so  rendered  would  doubtless  be 
y.  It  may  be  observed,  however,  that  the  appellant 
3t  appeal  from  the  order  or  judgment  rendered  in 
a,  but  from  a  final  judgment  rendered  afterwards, 
•ing  the  August  term  of  the  court.    The  fact  of  the 
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demurrer  having  been  argaed  and  sastained  at  cliamtoi 
does  not  make  a  judgment  subsequently  rendered  upon  soch 
demurrer  during  a  regular  term  of  the  court  a  nullity.  There 
irt,  therefore,  no  foundation  for  respondents'  motion  to  difr 
miss  the  appeal.     The  position  of  counsel  in  support  of  the 
demurrer  seems  to  bo  equally  untenable.     It  may  beat 
mitted  that  no  action  can  be  maintained  upon  a  mooer 
demand  against  a  county  until  the  claim  is  presented  to  the 
county   commissioners   and   disallowed,    and  a  failure  to 
allege  such  presentation  might  be  a  fatal  defect  in  the  com- 
plaint; but  this  is  not  an  action  for  the  recovery  of  monej, 
and  the  law  declares  **no  person  shall  sue  a  county  in  MJ 
case  for  any  demand,  unless  ho  or  she  shall  first  preseni 
his  or  her  claim  or  demand  to  the  board  of  county  commis- 
sioners and  county  auditor  for  allowance,"  has  referenee  i 
only  to  money  demands,  a  fact  which  is  perfectly  clear  froa 
the  language  of  the  act  itself.     The  relief  sought  by  the  ; 
plaintiff  is  not  damages  for  an  injury  done,  but  an  injune- 
tion  to  restrain  the  defendant  from  the  commission  of « 
illegal  act  which  he  alleges  would  result  in  iiTeparable  in- 
jury.    If  the  road  in  question  had  been  opened  at  the  time 
this  action  was  commenced,  and  the  plaintiff  hail  brongM 
his  action  merely  to  recover  damages,  the  position  taken  hy 
the  court  below  in  its  opinion  would  undoubtedly  be  co^ 
rect.    That  is  not,  however,  the  case.    His  object  is  to  pre- 
vent the  commission  of  a  trespass,  not  to  recover  damages 
for  one  already  committed. 

The  value  of  the  land,  or  the  actual  damage  he  would 
sustain  from  the  opening  of  the  road  through  his  premises, 
may  bo  no  compensation  for  the  inconvenience  or  injury 
which  the  plaintiff  might  suffer  from  the  threatened  action 
of  the  defendants.  The  plaintiff,  having  suffered  no  dam- 
age, and  the  relief  sought  by  him  being  only  for  an 
[*483]  apprehended  injury,  he  had  *no  claim  to  present  to 
the  commissioners.  But  should  there  be  any  doubt 
Tipon  this  point,  there  is  none  whatever  that  this  is  not  an 
action  against  the  county,  which  of  itself  completely  dis- 
poses of  this  case. 

The  words    "county  commissioners  of    the   county  d 
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ishoe,"  after  the  names  of  the  defendants,  are  merely 
Ttpiio  personarnm,  and  cannot  by  any  possible  means 
ke  this  an  action  against  the  county.  No  judgment 
Id  have  been  rendered  against  the  county  upon  the  com- 
int.  It  would  not  be  claimed  for  a  moment  that  an 
on  against  an  individual  described  as  the  county  clerk 
reasarer  in  the  complaint  would  be  an  action  against  the 
nty,  and  yet  there  seems  to  be  no  reason  why  it  should 
be,  any  more  than  an  action  against  certain  persons  de- 
bed  as  county  commissioners  should  be. 
ndeed,  whether  the  powers  of  a  court  of  equity  may  be 
oked  to  restrain  the  illegal  opening  of  a  public  road 
ongh  the  premises  of  a  person  where  it  is  not  clearly 
wu  that  it  would  produce  irreparable  injury,  or  that  the 
endant  is  insolvent,  is  the  ouly  question  in  the  case 
Lch  seems  to  admit  of  argumeut.  In  cases  of  this  char- 
Br,  when  a  complete  and  adequate  remedy  can  be  had  at 
',  it  is  settled  that  a  court  of  equity  will  not  interfere; 
;  on  the  other  hand,  if  the  injury  is  likely  to  be  irrepara- 
,  or  if  the  defendant  be  insolvent,  equity  will  always  in- 
pose  its  power  to  protect  a  person  from  a  threatened 
aiy. 

We  find  one  allegation  in  the  complaint  which  we  think 
Bgs  the  plaintiff  within  the  pale  of  the  equity  jurisdic- 
a  of  the  court  and  entitles  him  to  the  relief  prayed  for. 
at  allegation  is  as  follows:  That  the  ranch  of  the  plaintiff, 
tiogh  which  the  same  is  proposed  to  be  opened,  is  of 
Dmetrical  proportions  and  easily  cultivated;  that  the 
Hage  of  said  road  through  the  same  in  the  manner  pro- 
led  by  the  said  defendants  will  greatly  disfigure  said 
ch,  aiid  largely  increase  the  expense  and  render  the  same 
ch  more  difficult  to  cultivate.  Here  an  injury,  which 
lid  be  continuous  and  irreparable  in  its  character,  would 
«ar  to  be  the  result  of  opening  the  road  in  question. 
Ban  injury  to  the  inheritance,  impairing  the  just 
>yment  of  the  property  in  the  future,  *and  one  [*484] 
ch  would  have  fully  justified  the  issuance  of  the 
notion.  {Boiiapaiie  v.  Camden  &  Amhoy  B.  Co.,  I  Bald. 
3.  231;  MoJiawk  dk  Hudson  It.  Co.  v.  Artcher,  6  Paige, 
2  Story's  Eq.  Jnr.,  sees.  928,  929.) 
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Tbo  legislature  has  an  undoubted  right  to  confernpoi 
the  county  commissioners  the  power  to  open  roads iyli»* 
ever  they  may  deem  it  necessary,  upon  a  proper  compeiaar 
tion  l)eing  made  to  those  whose  property  is  taken  for  soA 
purposes.     But  until  such  compensation  is  made,  tbewB 
no  power  within  the  State  which  can  legally  appropriate  fta 
property  of  the  citizen  for  such  purposes,  except  in  ccrto 
cases  mentioned  in  section  8,  article  1.  of  the  Constitutwi  \ 
of  the  state. 

Judgment  reversed  and  cause  remanded.  The  court  be- 
low will  reinstate  the  case  and  take  such  proceedings  as  the 
equity  of  the  case  may  require,  not  inconsistent  mili 
views  expressed  in  this  opinion. 


J.  H.  PERAN,  Respondent,  v.  U.  P.  MONROE  et  al, 

Appellants. 

[1  Nkyada,  484.] 

Notice  op  Appkal — When  mitst  be  filkd. — WLere  the  notice  of  nppMl  ^ 

filed  oue  day  before  the  expiraliou  of  tlie  time  limited  for  taking  ad  i{ 

pcal.but  the  undertaking  is  uot  filed  until  three  days  after  theexpintia 

of  that  time,  but  within  five  days  after  the  filing  of  the  notice  of  apptt 

HdJ,  that  the  appeal  was  taken  within  tho  year  allowed  by  statute. 

1  Appeal— How  taken. — An  appeal  is  taken  by  the  filing  and  senrice  of  tl 
notice,  but  it  is  effectual  for  no  purpose  until  the  undertaking  is  filfli 

Appeal  from  the  District  Court  of  the  Ninth  Judicii 
District,  State  of  Nevada,  Esmeralda  County,  Hon.  S.  B 
Chase  presiding. 

The  facts  appear  in  the  opinion. 

J,  Nvehj  Johnson  and  W.  T.  Gonghy  for  Appellants. 

TIios,  Wells  and  IV,  M,  Seawell^  for  Respondent. 

[*486J  By  the  Court,  *Lewis,  C.  J. : 

It  appears  from  the  record  in  this  case  that  the  judgmco 
of  the  court  below  was  rendered  on  the  12th  day  of  Jnlj 
A.  D.  1864;  that  notice  of  appeal  was  filed  and  served  w 
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^udent's  counsel  on  the  11  th  day  of  July,  A.  D.  1865; 
It  seems  tbe  undertaking  was  not  filed  until  the  15tli  of 
^  which  was  more  than  one  year  from  the  day  the  de- 
'  ^as rendered.  Upon  these  facts  it  is  claimed,  on  behalf 
*^6  respondent,  that  the  appeal  was  not  taken  within  the 
^  limited  by  statute,  and  should  therefore  be  dismissed. 
*o  appeal  is  taken  until  an  undertaking  is  filed,  unques- 
«bly  the  respondent  is  correct  in  the  position  he  has 
m  upon  this  motion.  The  practice  act,  will  however, 
it  of  a  different,  and  what  appears  to  us  to  be  a  more 
ect  construction.  Sec.  275,  Laws  of  1861,  expressly 
ires  that  the  appeal  shall  be  made  by  filing  with  the 
:  of  the  court  with  whom  the  judgment  or  order  ap- 
h1  from  is  entered,  a  notice  stating  the  appeal  from  the 
(;  not  tlie  filing  of  a  notice  and  undertaking,  as  claimed 
3spondent.  Sec.  286,  p.  363,  it  is  true,  declares  that 
render  an  appeal  effectual  for  any  purpose  in  any  case, 
itten  undertaking  shall  be  executed  on  the  part 
le  appellant  by  at  least  two  ^sureties."  An  ap-  [*487] 
may,  however,  be  taken,  tliough  not  completed 
fectual  for  any  purpose  until  the  undertaking  is  filed, 
appeal  is  taken  by  filing  'and  serving  the  notice,  and 
xppeal  so  taken  becomes  effectual  or  complete  only  by 
iling  of  an  undertaking  within  five  days  after  such  no- 

The  failure  to  file  such  undertaking  within  five  days 
era  the  filing  of  the  notice  nugatory,  but  if  filed  within 
time  the  last  act  relates  back  to  the  first,  and  the  ap- 
becomes  complete.  Should  we  hold  that  an  appeiil  is 
taken  until  the  undertaking  is  filed,  it  would  be  in  direct 
lict  with  section  275,  above  referred  to,  which  declares 
the  appeal  shall  be  made  by  filing  and  serving  the  no- 

These  sections  must  be  construed  together  so  as  to 
fall  effect  to  the  language  of  both,  if  it  be  possible,  and 
can  only  be  done  by  holding  that  the  ajjpeal  is  taken  by 
;  and  serving  the  notice. 

pen  the  merits  of  this  appeal  nothing  need  be  said,  as 
inestioQ  involved  has  already  been  passed  upou  by  this 
k    {Burling  v.  Goodman,  ante,  314. ) 
idgment  reversed,  and  cause  remanded  for  farther  pro- 
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DAVID  DAVIS,  Appellant,  v.  JOHN  S.  BOWKEB, 

Eespondent. 

[1  Nevada,  487.] 

Belkase  of  Judgment. — If  a  pliiintifT,  in  consideration  of  one  handled  dot 
Iiirs  paid  to  him,  and  a  pi*omi40  mode  by  defendant  to  do  certAinoflM 
things  which  would  be  udvautageoos  to  him  when  performed,  oyravfi 
release  a  judgment  for  two  hundred  dollars,  this  is  not  a  release  or Ml^ 
isfaction  of  judgment  until  the  promise  is  performed.  Bat  if  on  nek 
couKidcratiou,  the  plaintiff  executes  a  technical  release  in  pretfxU,  thi 
failure  to  perform  the  promise  will  not  reinstate  the  judgment. 

Idem — Must  bk  under  Seal. — A  release  most  be  under  seal. 

Idem — W'iikn  CoNxnACT  is  not  Execdtkd.— If  a  hundred  dollars  be  piidii 
part  consideration  of  a  release,  to  be  thereafter  executed,  of  a  jadgmot 
for  a  larger  amount,  and  the  contract  for  the  release  fall  throagh,(hl 
one  hundred  dollars  may,  under  certain  circumstances,  be  applied  Ml 
credit  on  the  judgment,  which,  upon  the  performance  of  other  actB,«l 
to  have  been  released. 

AppEAii  from  the  District  Court  of  the  Fourth  Judicid 
District,  State  of  Nevada,  Washoe  Couniy,  Hon.  C.  C 
Goodwin  presidiDg. 

JVilUam  IVthster,  for  Appellant. 

lliomiUi  Fitch,  for  Bespondent. 

By  the  Court,  Beatty,  J. : 

The  facts  of  this  case  are  as  follows:  The  defendant,  Boo- 
ker, obtained  a  judgment  against  T.  J.  Davis  and  oM 
Bedwin,  in  the  month  of  February,  1864,  for  some- 
[*489]  thing  over  two  ^hundred  dollars.  There  was  at  the- 
time  some  difficulty  or  controversy  between  the 
same  parties  about  the  2K>ssession  of  a  tract  of  land.  Sooi 
after  the  judgment  was  obtained  the  parties  met  and  liadM 
adjustment  of  their  difficulties.  An  arrangement  appeal* 
to  have  boon  made  by  which  Davis  and  Bedwin  were  to  pej 
one  hundred  dollars  and  surrender  all  claim  to  the  disputed 
land,  in  full  satisfaction  of  the  judgment  which  had  been 
obtained  for  a  little  over  two  hundred  dollars.  A  ^-ritteii 
instrument  was  executed  in  regard  to  some  part  of  this  con- 
tract, and  witnesses  called  to  take  notice  of  and  remember 


\ 
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jrts.    The  hundred  dollars  was  paid;  something  was 
one  thereafter  in  relation  to  the  yielding  up  of  the 
on  and  claim  to  the  land  in  dispute, 
ly  after  this  agreement  J.  T.  Davis  sold  a  piece  of 
ite  which  had  been  subject  to  the  judgment  lien  in 

Bowker  to  the  present  plaintiff,  David  Davis.  J. 
s  and  Bedwin  did  not  yield  up  the  possession  of  the 
khey  had  agreed  to  do  in  the  presence  of  witnesses. 
>on  Bowker  issued  his  execution,  levied  on  the  land 
lad  been  sold  to  David  Davis,  sold  the  same  at 
i  sale,  and  himself  became  the  purchaser.  David 
les  his  bill  praying  to  have  the  sale  set  aside,  the 
te  of  purchase  surrendered,  and  the  judgment  in 
'  Bowker  released  on  the  record.  He  claims  this 
a  the  alleged  ground  that  Bowker  had  released  his 
)t  before  the  sale  of  T.  J.  Davis  to  himself.  The 
if  used  the  relief  prayed  for  and  plaintiff  appeals. 
a  very  simple  case;  the  plaintiff's  title  to  the  relief 
lepends  entirely  on  the  fact  of  whether  Bowker  did 
bis  judgment  at  the  time  alleged.  If  Bowker  only 
o  release  the  judgment  at  some  future  time,  and  a 
the  consideration  which  induced  him  to  make  that 
nt  was  withheld,  equity  would  not  compel  him  to 
e  release.  The  utmost  that  equity  could  do,  would 
pply  the  one  hundred  dollars  which  was  paid  by 
id  Bedwin  to  the  judgment,  and  thereby  reduce  the 
it  lien  to  that  extent.  But  if  there  was  an  absolute 
npt'esenti,  that  terminated  the  judgment  lien  on  the 
ite  of  defendants  (Davis  and  Bedwin),  and  no  future 
m  their  part  to  comply  with  their  agreement 
arrendering  *a  litigated  claim  to  land  could  [*490] 
he  judgment.  The  case,  as  it  now  stands, 
resents  but  one  single  proposition.     Did   Bowker 

a  release  to  Davis  and  Bedwin?  As  the  paper 
ras  executed  by  Bowker  when  the  settlement  was 
r  agreed  on  in  February,  1864,  is  not  in  the  tran- 
we  cannot  say  whether  it  is  or  is  not  a  release.  In- 
liere  is  nothing  in  the  transcript  by  which  we  can 
06  whether  that  pai>er  is  still  in  existence,  whether 
rodnced  on  the  trial,  or  its  contents  proved. 
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Among  other  questions  propounded  to  tlie  jury,  aud  oa 
which  they  were  required  to  find,  were  the  following:  8, 
"Did  or  did  not  the  defendant,  John  S.  Bowker,  execute 
and  deliver  to  Thomas  J.  Davis  his  certain  written  release 
on  or  about  the  20th  of  February,  1864,  aud  prior  to  the 
sale  of  tho  premises  described  in  the  complaint  to  plaintiffl 
4.  Did  or  did  not  tho  defendant,  by  his  release  in  writing 
agree  to  release  Thomas  J.  Davis  from  further  liability  ott 
the  judgment  on  which  execution  issued  and  sale  was  mide 
by  tho  sheriff  of  the  premises  described  in  the  complaint  ol 
plaintiff,  to  wit:  Lot  2,  block  1,  in  Eange  F,  in  Waahoe 
city?"  Both  of  which  were  answered  in  the  afBrmati^ 
The  answer  to  the  third  interrogatoi-y  would  satisfy  nsthat 
a  release  had  been  executed  but  for  the  expression  tmtto 
releasee  being  used,  which  rather  indicates  that  the  partial 
proi)osiug  this  question  supposed  that  an  instrument  ia 
writing,  l)ut  not  under  seal,  might  be  a  release.  Indeed, 
the  complaint  indicates  the  pleader  thought  the  same  thing 
when  drafting  tho  complaint.  The  fourth  interrogatory  in- 
dicates a  failure  to  discriminate  between  a  release  and  ai 
agreement  to  release  at  a  future  time.  It  seems  to  hate 
been  a  submission  of  the  question  to  the  jury  whether  aie- 
lease  is  an  agreement  to  release.  The  other  questions  sub- 
mitted to  the  jury  are  all  in  regard  to  facts  which  are  pe^ 
fectly  immaterial  as  the  pleadings  stand.  No  portion  cl 
the  evidence  is  in  the  transcript,  and  we  are  unable  to  de- 
termine what  the  decree  should  have  been.  The  opinion  ol 
the  court  below  is  in  writing,  and  contains  this  language: 
**Tho  facts  are,  briefly,  that  in  Febmary,  1864,  defendant 
obtained  a  judgment  iigainst  one  Jeff.  Davis;  that  the  same 

day  defendant  executed  a  release  to  said  Davis  of  all 
[*491]  demands,  of  whatever  nature.     Tho  release  *  was  in 

writing,  but  there  was  a  verbal  agreement  also  be- 
tween the  parties,  made  in  the  presence  of  witnesses,  that 
the  release  was  only  to  take  effect  upon  the  fulfilling  of  ce^ 
tain  conditions  on  the  i)art  of  Davis.  Davis  broke  his  agree- 
ment, aud  Bowker  issued  execution  on  his  judgment  and 
sold  the  house  aud  lot  in  question."  If  the  defendant  did 
execute  a  release  to  T.  J.  Davis  of  all  demands  of  whatever 
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re,  ifc  is  certain  that  put  an  end  to  the  judgment.  There 
1  be  no  subseqaent  valid  sale  under  a  judgment  that 
released.  The  verbal  agreement  spoken  of  by  the 
t  could  not  be  received  in  evidence  to  vary  or  explain 
)rovision8  of  a  release.  If  there  was  a  release  executed 
delivered,  then  the  case  was  erroneously  decided. 
>osing  that  the  judge  below,  when  he  says  the  defend- 
Bxecuted  a  release,  means  what  he  says,  the  case  is  re- 
3d  and  sent  back  for  further  proceedings.  But  from 
expression  used  that  **tho  release  was  in  writing,"  we 
some  doubt  whether  it  was  a  release  at  all.  To  pre- 
further  trouble  in  the  trial  of  this  case,  we  will  say, 
a  release  must  be  under  seal,  and  no  writing,  not  under 
amounts  to  a  release.  If  there  was  an  absolute  tech- 
[  release,  then  the  plaintiff  would  be  entitled  to  the 
jdy  he  seeks.  If  the  writing  referred  to  by  the  court 
jury  was  not  under  seal,  and  shows  that  one  hundred 
irs  was  paid,  and  in  consideration  thereof  Bowker 
ed  to  release  the  judgment,  which  was  for  over  two 
Ired,  the  court  cannot  enforce  that  agreement,  literally, 
may,  under  proper  circumstances  and  with  proper 
dings  have  that  one  hundred  dollars  applied  as  a  credit 
be  judgment  lien,  and  allow  the  plaintiff  in  this  case  to 
em  the  land  by  paying  the  amount  of  the  judgment  and 
5,  less  the  one  hundred  dollars  already  paid  by  T.  J, 
is  and  Bedwin. 

CWis,  C.  J.,  did  not  participate  in  this  decision. 


US  W.  KELLER,  Eespondent,  v.  HENRY  G.  BLAS- 
DEL,    JOHN  FALL,   DR.   PINKERTON,  et  al., 

KNOWN  AS  THE  BuiLDING  COMMITTEE  OP  THE  METH- 
ODIST Episcopal  Church,  Appellants. 

[1  Netada,  491.1 

Lxabxlitx. — *Per80iis  jointly  liable  must  all  be  made  defend-  [*492J 
iti,  mnd  a  joint  judgment  rendered  aguiust  all. 

AOSi — Whir  Abandonment  Pbesdmkd. — When  one  of  the  parties  to  a 
ritten  cootnot  UUh  to  sign  it,  the  presumption  is  that  he  has  aban- 
iiiad  iti»  To  OTercome  such  presumption  it  is  necessary  for  the  party 
tying  on  the  contract  to  prore  ihat  the  other  party  authorized  or  en- 
iBtgedliini  to  proceed  nnder  the  contract 
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Appeal  from  the  District  Court  of  the  First  Judicial  Di^ 
trict,  State  of  Nevada,  Storey  Gouutj,  Hon.  TtTrwARP  Bison 
presiding. 

Reardon  &  Hereford^  for  Appellants. 
Ihylor  &  Campbell,  for  Kespondent. 

By  the  Court,  Lewis,  C.  J. : 

Tliis  action  was  brought  to  recover  the  sum  uf  fifleei 
hundred  and  sixty  dollai-s  for  work  and  labor  performed  oi 
the  Methodist  Episcopal  Church  in  the  city  of  Yirginiii 
The  plaintiff  declares  against  four  defendants,  styling  then 
the  building  committee  of  the  Methodist  Episcopal  Cbnrch. 
A  juiy  having  been  waived,  the  case  was  tried  by  the  couri> 
who  found  as  a  matter  of  fact,  ''that  the  plaintiff,  in  the 
months  of  October  and  November,  1863,  at  the  instaneb 
and  request  of  H.  G.  Blasdel  and  one  Prince,  performed 
work  and  labor,  furnished  and  delivered  materials,  in  and 
about  tho  plastering  and  cornice  work  upon  the  premises 
known  as  the  Methodist  Episcopal  Church  in  the  cityd 
Virginia,"  and  after  finding  the  value  of  the  work  and  ma-  ] 
terials  furnished,  and  also  the  amount  paid  plaintiff  on  the  ■ 
contract,  finds  as  a  conclusion  of  law,  that  the  plaintiff  is 
entitled  to  judgment  against  the  defendants  Blasdel  and 
Prince  for  the  sum  of  thirteen  hundred  and  thirty-ei^t 
dollars,  and  judgment  for  that  sum  was  regularly  entered. 
There  is  scarcely  a  scintilla  of  testimony  in  the  record  to 
sustain  tho  finding  of  the  judge  below,  or  to  authorize  I 
joint  judgment  against  the  appellants.     It  appears  from  the   ; 
evidence  that  a  contract  was  drawn  up  between  the  plaintiff 

and  the  building  committee  of  the  church,  which 
[*493]  *was  signed  only  by  himself.     It  also  appears  from 

his  own  testimony  that  Paul,  Deal,  Prince  and 
Anthons  were  tho  persons  who  were  to  execute  it  on  behalf 
of  tho  committee.  Though  signed  by  himself  alone,  the 
plaintiff  seems  to  have  treated  the  contract  as  fully  exe- 
cuted, and  acted  upon  it  accordingly.  No  other  contract  is 
shown  between  liimaeVl  a\ii\  Wic^  cotCLXsAVXa^,   "No  explanation 
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as  to  why  the  one  above  referred  to  was  not 
hose  who  were  to  execute  it;  nor  is  there  any- 
ow  that  the  committee  had  anything  whatever  to 
)  contract  above  referred  to,  either  by  authoriz- 
3  drawn  up  or  subsequently  ratifying  it.  If  it 
11  up  by  their  authority,  and  they  merely  neg- 
cecute  it,  without  intending  to  abandon  it  alto- 
I  either  by  their  silence  or  otherwise  encouraged 
f  to  proceed  with  the  work,  he  not  knowing  that 
uerely  acting  as  the  agent  of  the  church  associa- 
rould  undoubtedly  be  liable  either  on  the  written 

for  the  reasonable  value  of  the  work  so  per- 
tut  on  the  other  hand,  if  the  contract  was  entirely 
by  the  committee,  and  the  plaintiff  went  on  to 
k  without  any  authority  from  them,  they  cannot, 
be  holden  to  him.  Whether  this  was  in  fact  the 
mpossible  to  determine  from  the  evidence  pre- 
us  in  the  transcript.  The  presumption  which 
rises  from  the  failure  to  execute  the  contract  is, 
entirely  abandoned.  To  overcome  this  i>resump- 
Gtintiff  should  have  shown  that  the  committee,  in 
authorized  or  encouraged  him  to  proceed  with 

This  is  not  done.  The  plaintiff,  therefore, 
ake  out  a  case  against  the  building  committee  as 
b  even  if  it  be  admitted  that  the  evidence  is  suf- 
stablish  the  plaintiff's  case  against  the  committee, 
Bnt  is  erroneous,  for  if  any  liability  whatever  be 
s  a  joint,  and  not  a  several  liability,  and  the 
.hould  have  been  rendered  against  all  the  mem- 
e  committee  or  none.  Persons  jointly  liable 
\  made  defendants,  and  a  joint  judgment  rendered 
.  It  is  shown  by  the  testimony  in  this  case 
persons  besides  those  against  whom  judgment 
ed  were  members  of  the  committee,  and 
illy  liable,  if  indeed  any  of  them  can  be  [*494] 
i  only  remains  to  be  determined  whether 
)ny  in  the  case  establishes  any  liability  on  the 
defendants,  against  whom  judgment  is  rendered, 
it  of  the  building  committee.     We  think  it  does 
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not.  The  only  expression  in  the  entire  testimony  (rom 
which  any  individual  liability  might  be  inferred  are  tb» 
following  sentences  which  occur  in  the  plaintiffs  testimony: 
**I  did  the  work  named  in  the  complaint.  I  diJitforlha 
defendant  Blasdel,  as  I  thought."  But  this  expression, 
taken  in  connection  with  the  balance  of  his  evidence,  clearly 
shows  that  no  such  individual  liability  exists. 

Plaintiff  shows  by  his  own  testimony  that  he  treated tl* 
contract  with  the  committee  as  fully  executed  and  binding  j 
upon  them,  and  that  ho  did  the  work  under  it.  Hedw- 
swears  that  the  only  parties  who  were  to  sign  that  contnd: 
were  Paul,  Deal,  Prince  and  Anthons.  How  is  it  posabh^ 
then,  that  he  thought  ho  was  doing  the  work  for  the  de- 
fendant Blasdel?  Tho  plaintiiF  seems  to  have  concludfid 
that  because  the  contract  was  drawn  up  at  the  request  of  tbe 
defendant  Blasdel,  he  was  liable  upon  it.  He  says:  "I 
made  the  contract  with  Governor  Blasdel;"  and  yet  the  cob- 
tract  itself  shows  that  it  was  not  with  him,  but  with  tta 
building  committee,  for  that  is  the  only  contract  referred  tfl 
in  the  testimony.  Tho  fact  that  the  defendant  Blasdel  m 
not  to  sign  it  is  conclusive  that  he  did  not  intend  tobi 
bound  by  it,  and  there  is  no  evidence  of  any  other  contiMl 
between  him  and  tho  plaintiff.  There  is  no  evidence  vtat 
over  tending  to  establish  any  liability  on  the  part  of  tbi 
defendant  Prince,  independent  of  the  other  members  of  tbi 
committee,  or  jointly  with  the  defendant  Blasdel.  As  thert 
were  several  other  members  of  the  committee,  it  was  entt 
to  render  judgment  against  him  as  one  of  the  several  joW 
contractors. 

Judgment  must  be  reversed  and  cause  remanded. 
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•  V.  VAN  VLIET  ET  AL.,  Eespondents,  v.  A.  S.  OLIN 

BT  AL.,  Appellants. 

[1  Nkyada,  495.] 

^USST,  WHEN  NOT  ▲  Bab. — A  judgment  not  npon  the  merits  is  not  a  com- 
plete bar,  nor  can  it  be  used  as  evidence  in  another  action  ta  establish 
the  facts  constitnting  the  merits  of  the  action  in  which  it  was  rendered. 

KIL — ^The  volautary  dismissal  of  an  action  by  the  plaintiff  con  settle  no 
rights  of  property  between  him  and  the  defendant,  nor  is  it  an  admission 
of  any  right  whatever  in  the  defendant. 

Appeal  from  the  Disfcrict  Court  of  the  Second  Judicial 
istrict,  State  of  Nevada,  Ormsby  County,  Hon.  S.  H. 
BIGHT  presiding. 

Aiwaiei'  &  Flandrean,  for  Appellants. 

ClayUyii  &  Clarice^  for  Bespondents. 

By  the  Court,  Lewis,  C.  J. : 

Upon  the  trial  of  this  cause,  which  was  brought  to  quiet 
He  to  certain  premises  in  the  county  of  Ormsby,  the  plaint- 
fa  introduced  in  evidence  the  records  in  an  action  of  eject- 
tent  tried  in  one  of  the  district  courts  of  the  territory,  in 
Agast,  A.D.  1862,  in  which  the  present  defendants,  A.  S. 
Wn  and  Thomas  J.  Andrews  were  plaintiffs,  and  W.  W. 
fia  Vliet  and  Enos  P.  Tucker,  the  present  plaintiffs,  to- 
JiEher  with  eight  others,  were  defendants.  It  appears  that 
)rfore  the  action  came  on  for  trial,  the  plaintiffs,  Olin  and 
bdiews,  dismissed  it  as  to  the  present  plaintiffs,  Yan  Yliet 
Ad  Tucker,  but  proceeded  against  the  other  defendants  and 
btained  judgment  against  them. 

The  court  below  in  this  case,  treating  the  dismissal  of 
tuit  action  as  an  admission  of  the  title  of  Yan  Yliet  and 
dicker,  and  as  a  judgment  upon  the  merits  in  their  favor, 
barged  the  jury  as  follows : 

If  you  find  from  the  proof  before  you,  that  in  the  trial  of 
^J  cause  by  a  court  of  competent  jurisdiction,  the  plaint- 
&  in  this  suit,  or  their  grantors,  either  by  the  Con- 
xion of  said  *defendants  or  by  the  findings  and  [♦496] 

jgment  of  said  court,  obtained  a  judgment  against 
Nkt.Deo.— 27 
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the  defendants  A.  S.  Olin  and  Thomas  A.  Audre^rs,  fortiba 
])roi>erty  in  controversy,  then,  unless  jou  find  that  the  de- 
fendants A.   S.  Olin  and  Thomas  A.  Andrews  have,  smee 
said  judgment,   acquired  new  rights  and  ownership  in  tiba 
])reinises  paramount  in  law  to  the  rights  and  title  of  te 
plaintiffs,  jou  must  find  for  the  plaintiffs." 

Had  the  plaintiffs  in  fact  recovered  a  judgment  on  fhs 
merits  in  the  action  referred  to,  the  instruction  may  haie 
been  correct;  but  as  thej  did  not,  it  was  only  calculated  to 
lead  the  jury  to  the  conclusion  that  the  dismissed  of  that 
action  constituted  such  judgment,  and  should  therefore  not 
have  been  given.  The  court,  in  giving  that  instmction, 
must  have  considered  the  discontinuance  of  the  action  d 
ejectment  as  tanUimount  to  a  judgment  on  the  merits  in 
favor  of  Van  Yliet  and  Tucker,  and  a  complete  adjudicatioi 
of  the  title  between  the  parties  thereto  up  to  the  time  of  ib 
disposition.  This  was  not  the  case.  A  judgment  not  npoi 
the  merits  is  not  a  complete  bar,  nor  can  it  be  used  as  eri 
dencc  in  another  action  to  establish  the  facts  constitutiiii 
the  merits  of  the  action  in  which  it  was  rendered.  "It  i 
only  where  the  point  has  been  ikleimiiieil,*^  says  Greenlei 
in  his  work  on  Evidence  (vol.  1,  sec.  529),  "that  the  jndj 
ment  is  a  bar.  If  the  suit  is  discontinued  or  the  plainti: 
becomes  nonsuit,  or  for  any  other  cause  there  has  been  n 
judgment  of  the  court  upon  the  matter  in  issue,  the  pre 
ceediugs  are  not  conclusive."  As  to  the  parties  in  thi 
cause,  nothing  whatever  was  determined  in  the  action  ( 
ejectment,  except  that  at  the  time  it  was  discontinued  Oli 
and  Andrews  did  not  wish  to  proceed  against  tlie  preseo 
l)laintiffs.  It  will  not  be  seriously  claimed  by  counsel  tha 
a  voluntary  dismissal  of  an  action  by  the  plaintiff  detei 
mines  it  upon  the  merits  in  favor  of  the  defendant.  A» 
yet  this  seems  to  have  been  the  position  taken  in  thecoor 
below.  The  court,  therefore,  not  only  erred  in  giving  th 
foregoing  instruction,  but  also  in  refusing  to  give  the  foUotr 
ing  at  the  request  of  the  dtJendants: 

**  The  judgment  or  order  dismissing  as  to  defendants  Vai 
Vliet  and  his  associates,  in  the  suit  of  Andrews  and  Olii 
Against  Stoneciler  and  \i\&  t)c»&odsA.Q&^  and  Van  Yliet  and  hi 
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J8,  settled  or  determined  no  rights  to  the  [*497] 

in  question  as  between  the  parties  to  that 

to  the  present  one." 

g  can  be  more  obvious  than  that  an  order  made  on 

tiff's  own  motion  dismissing  an  action  of  ejectment 

no  rights  of  property  between  the  parties  thereto, 
ruction  should  therefore  have  been  given.  Neither 
ismissal  of  an  action  be  treated  as  an  admission  of 

or  title  in  the  defendants.  It  is  itself  an  admission 
g  except  that  at  the  time  the  plaintiff  does  not  wish 
d  i^ainst  the  defendant.  The  action  of  ejectment 
k>  *iay  have  been  discontinued  as  to  Van  Yliet  and 
merely  because  the  plaintiffs  in  that  cause  con- 
tat  they  should  not  have  been  joined  with  the  other 
ts,  or  they  may  have  ascertained  that  they  were 
bct  in  possession  of  the  premises,  or  indeed,  for 
;er  reasons  which  would  in  no  wise  be  an  admission 
ght  or  title  in  the  defendants,  and  it  was  error  to 
3  such. 

id  other  errors  in  ihe  instructions  given  to  the 
;  as  they  will  not  be  likely  to  occur  again  and  this 
of  the  appeal,  we  do  not  deem  it  necessary  to  pass 
im. 
tent  reversed  and  new  trial  ordered. 


E  L.  GIBSON,  Eespondent,  r.  G.  W.  CHEDIC 
ET  AL.    8.  B.  MARTIN,  Appellant. 

[1  Nevada,  497.] 

CD — VfBKS  MAY  BK  Betokkd. — When  a  deed  is  made  in  tmst  for 
tnefit  of  creditors,  and  they  refnse  to  accept  its  terms,  the  party 
gthe  conreyance  may  revoke  it. 

XB  OF  MoBTOAOE — BiOBTB  OF  Pttbchasbb. — When  a  party  holding 
I  mortgage  porchases  at  a  judicial  sale  under  the  first  mortgage, 
lere  is  no  redemption  by  the  second  mortgagee,  his  title  becomes 
Lte  and  the  second  mortgage  is  cat  out. 

Xi  from  the  District  Coart  of  the  Second  Judicial 
f  State  of  Nevada,  Ormsby  Goonty,  Hou.  S.  H# 

TMPMidlPg- 
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«7.  J.  WUUams  and  Tlioa.  E.  Haychn,  for  Appellants. 
B.  il/.  Clarke,  for  Bespondent. 

[*499]      *Bj  the  Court,  Beatty,  J. : 

This  is  an  equity  case  arising  out  of  the  following  state 
of  facts:  In  1862,  Milue  and  Ghedic  are  alleged  to  have  ben 
the  owners  of  a  saw-mill  and  a  large  tract  of  land  in  Onnsbj 
county.  January  25, 1862,  Ghedic  mortgaged  his  undivided 
interest  to  Jonathan  Wilde,  for  one  thousand  dollars.  Apd 
30,  1862,  he  gave  a  second  mortgage  to  plaintiff  Gibson,  to 
secure  a  note  for  one  thousand  dollars,  with  iiifterest  at  tat 
per  cent,  per  month  from  date. 

May  17, 1863,  Milne  united  in  a  mortgage  to  S.  B.  Maitn^ 
to  secure  seven  thor.3and  dollars  and  interest.  This  W; 
mortgage  included  not  only  the  mill  and  land  owned  joinflji 
or  as  tenants  in  common,  by  Milne  &  Ghedic,  but  alsotti: 
separate  homestead  property  of  Ghedic.  In  the  summer  o( 
1862,  Wilde  commenced  suit  to  foreclose  his  mortgage> 
Judgment  was  had  on  the  26th  of  November,  1862.  Ghedie*i 
interest  in  the  land  and  mill  property  was  sold  under  WildeTl 
decree,  and  he  became  the  purchaser. 

In  May,  just  before  the  expiration  of  the  six  months  aftaf 
sale,  S.  B.  Martin,  as  a  holder  of  a  subsequent  mortga^ 
redeemed  the  same  by  paying  the  amount  of  Wilde  s  lien, 
with  lawful  percentage  and  charges.  There  being  no  sub- 
sequent redemption  from  him  after  the  expiration  of  mow 
than  sixty  days,  he  obtained  a  sheriff's  deed  for  that  in- 
terest.    This  deed  was  dated  in  July,  1863. 

During  the  summer  of  1862,  about  the  time  Wilde  wn 
instituting  or  prosecuting  his  foreclosure  suit,  Milne  4 
Ghedic  being  greatly  embarrassed,  conveyed  the  mill  prop- 
erty and  land  adjacent  to  one  Lewis,  nominally  for  twenty 
thousand  dollars,  but  by  a  verbal  arrangement  between  to 
parties,  it  was  agreed  that  Lewis  should  holdtlrt 
[*500]  laud  in  tiust  to  pay  certain  creditors  *of  Milne  4 
Ghedic,  the  expense  of  running  the  mill,  etc.,  (in- 
cluding a  compensation  agreed  upon  for  his  services),  anJ 
after  the  net  profits  of  the  mill  had  paid  these  debts  ol 
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e  &  Chedic,  the  property  to  be  rodeeded  to  them, 
s  found,  after  accepting  the  deed,  that  he  could  not 
ite  the  trust.  Some,  if  not  all,  of  the  creditors,  ob- 
d  to  the  arrangement. 

le  laborers  employed  upon  the  mill  would  not  work  for 
Lewis  finding  his  scheme  impracticable,  took  no 
I  in  executing  the  trust.  It  is  not  shown  that  a  single 
>f  the  creditors  for  whose  benefit,  in  part,  the  trust  was 
:ed  agreed  to  accept  it,  whilst  some  expressed  their  dis- 
in  the  most  positive  terms.  Under  this  state  of  things 
ippellant  Martin  came  to  Carson  to  look  after  his  inter- 
in  this  property,  ho  having  a  mortgage  for  seven  thou- 

doUars  on  the  same,  and  a  piece  of  property  belonging 
ridnally  to  Chedic.  He  applied  to  Lewis  to  know  about 
interest  or  claini  upon  the  property.  Lewis  stated  the 
unstances  attending  the  execution  of  the  deed  to  him- 
admitted  he  held  the  title  in  trust  for  Milne  &  Chedic, 
he  W2is  unable  to  execute  the  trust,  and  would  deed  the 

to  Martin  if  so  requested  by  Milne  &  Chedic. 
Pter  some  negotiation  between  the  parties,  it  was  agreed 
the  land  should  be  deeded  to  Martin — that  if  Chedic  or 
wife  should  pay  two  thousand  dollars  to  him  within 
t  months,  he  would  credit  the  same  on  his  mortgage, 
release  Chedic's  homestead.  Chedic  tried  to  get  him 
elease  the  homestead  simultaneously  with  taking  the 
1  to  the  mill  property  and  the  lands;  but  this  he  refused 
0  because  the  property  for  which  he  was  getting  a  deed 
Dot,  in  his  opinion,  worth  the  full  amount  of  his  mort- 
)  and  the  prior  liens. 

pon  this  state  of  facts  the  referee  who  tried  the  case 
d  that  Martin  took  the  deed  from  Lewis,  subject  to  all 
trusts  under  which  Lewis  received  it,  and  that  he,  hold- 
the  land  as  trustee  for  Milne  &  Chedic,  and  their  cred- 
I,  when  he  redeemed  from  Wilde,  redeemed  not  for 
lelf,  but  as  trustee  for  Milne  &  Chedic  and  their  cred- 
i.    The  referee  held  that  Martin  took  the  title  to  this 

as  trustee  for  these  parties,  because  Lewis  so 

it,  and  Martin  taking  a  deed  from  Lewis,  ^with  [^601] 

rledge  of  the  fact  that  he  held  it  subject  to  these 
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trusts,  must  also  be  treated  as  liolding  under  tke 
trusts.  The  appellants  contend,  First.  That  the  deed  to 
Lewis,  being  absolute  on  its  face,  no  unwritten  parol  en- 
denco  could  be  introduced  to  show  it  was  in  factadfifil 
made  in  trust  for  the  purposes  explained  bj  the  imrol  evt 
dence.  Second.  That  if  such  proof  could  be  legitimatd; 
introduced,  still  this  conveyance  could  not  be  held  to  opei 
ate  as  a  deed  in  favor  of  creditors  who  absolutely  rejecte 
its  provisions.  The  first  point  it  is  not  necessary  to  diacni 
We  believe  it  to  be  settled  law  that  when  a  deed  is  Boadei 
trust  for  the  benefit  of  creditors,  and  they  refuse  to  acce| 
its  terms,  the  party  making  the  conveyance  may  revoke  i 
(Story  Eq.  Jur.,  Sec.  1036.)  Admitting  that  this  was  a  in 
deed  to  Lewis  for  the  benefit  of  creditors,  and  these  ere 
itors  refused  to  accept  of  its  terms,  Milne  &  Chedic  cleai 
had  a  right  to  revoke  it.  That  revocation  might  have  bo 
made  by  deed.  It  might  have  been  effected  by  procorii 
Lewis  to  redeed  the  land  direct  to  them,  or  to  deed  ittc 
third  i)arty  for  a  consideration,  to  be  paid  by  that  partj 
them.  It  appears  to  us  that  this  was  precisely  the  natn 
of  the  transaction  between  Martin,  Milue  &  Chedio  a 
Lewis. 

The  deed  of  Lewis  to  Martin,  made  with  the  assent 
Milne  &  Chedic,  and  upon  a  consideration  passing  betvfl 
them  and  Martin,  operated  as  a  revocation  or  extiognii 
ment  of  the  trust.  The  creditors  were  not  injured  (at  la 
they  had  no  right  to  complain)  by  this  arrangement,  becai 
they  had  either  positively  refused  to  accept  the  terms  of  i 
trust,  or  had  failed  to  give  notice  of  their  acceptance. 

In  either  case  the  trust  deed  was  revocable  without  a 
suiting  them.  That  it  was  not  the  intention  of  any  of  1 
parties  to  this  transfer  to  Martin  that  he  should  occupy  1 
position  of  trustee  for  the  general  creditors  of  Milne 
Chedic  is  evidenced  by  the  fact  that,  in  his  negotiation  v 
the  other  parties,  he  refused  to  accept  the  deed  and  rele 
his  mortgage,  because  the  property  was  not  of  suffici 
value  to  pay  his  debt  and  prior  lions. 

It  IS  not  to  be  supposed  he  would  have  accepted  a  p 
tion  of  trustee  which  would  have  put  other  debts  not  t 
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a  upon  the  property  (sncli  as  the  demands  of 
[lands)  ahead  *of  or  on  the  same  footing  with  [*502] 
lebt.  The  whole  ti*ansaction  indicates  that 
in  was  desirous  of  obtaining  possession  of  the  property, 
s  trustee  for  others,  but  to  make  his  own  debt  more 
e.  The  other  parties  to  the  deed  were  willing  to  give 
;hat  position  with  whatever  advantage  he  could  derive 
Lewis*  deed  upon  consideration  of  his  making  a  favor- 
arrangement  with  Chedic  about  releasing  his  home- 
.  We  are  of  the  opinion,  then,  that  Martin  did  not 
>y  the  position  of  trustee  for  the  creditora,  or  any  of 
reditors  of  Milne  &  Chedic,  but  that  he  either  stood 
e  holder  of  the  fee  of  the  laud  for  his  own  use,  and 
!ct  to  the  prior  incumbrances,  or  else  he  held  the  posi- 
^f  third  mortgagee,  wtth  the  equitable  right  to  redeem 
tnd  from  the  prior  mortgagees  and  hold  it  as  security 
ia  original  debt  and  his  expenditures  to  redeem  it  from 
rior  mortgages.  In  either  case  his  rights  were  the 
.  If  he  bought  in  or  paid  off  the  prior  mortgages,  he 
k  lien  on  the  land  for  the  amount  thus  expended.  But 
are  was  a  judicial  sale  under  the  senior  mortgage  on 
roperty,  and  he  purchased  at  that  sale,  or  redeemed 
one  who  did  purchase,  and  obtained  a  sheriff's  deed, 
put  bim  in  possession  of  a  full  and  complete  title  to 
and,  80  far  as  the  mortgagor  had  title  when  he  oxe- 
.jthe  mortgage.  This,  of  course,  cuts  off  all  junior 
{ages. 

»  canse  is  reversed,  and  the  plaintiff's  bill  will  be  dis- 
d  by  the  court  below. 


EGE  A.  GBAT,  Kespondent,  v.  L.  A.  HAEEISON, 

ET  AL.,  Appellants. 

1.1  NrvADA,  502.] 


Ajr  Qbdib  have  on  AmDATTiB. — Where  an  appeal  is  taken 
im  an  oider  made  on  affidttvits  no  statement  ia  required,  and  those 
•dons  of  the  practice  act  making  it  the  duty  of  the  nppellaut  to  pre- 
ro  a  BUtemeni  containing  the  grounds  upon  which  he  intends  to  relj 
sppcalf  hKftt  BO  application  to  an  appeal  from  snch  an  order. 
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Nkw  Trial. — Cumi7L.ative    Etidence.— That  only  is  camalatiTe  eTideoei 
\\-hiLh  is  in  nddition  to  or  corroborative  of  "what  has  been  given  tX  tin 
trial.    To  render  cvideuco  subject  to  this  objection,  it  muist  be  com^ 
tive,  not  Mrith  respect  to  the  main  issue  between  the  parties,  bat  opoi 
some  collateral  or  subordinate  fact  bearing  upon  that  issue. 

Idem. — If  the  newly  discovered  evidence  briugs  to  light  some  new  {actbcll^ 
iug  upon  the  main  question,  and  it  would  be  likely  to  change  the  raoMk 
a  new  trial  should  be  granted. 

[*503]       *Appeal  from   the  District  Court  of  the  Firtk 
Judicial  District,  State  of  Nevada,  Storey  Coimt]f, 
Hon.  B.  S.  Mesice  presiding. 

Pei'ley  (C  De  Long,  for  Appellants. 
Quint  c6  Uardy^  for  Respondent. 

[♦507]      *By  the  Court,  Lewis,  C.  J. : 

One  of  the  grounds  upon  which  a  new  trial  was  claimed  . 
in  this  cause  was  the  discovery  of  new  evidence  material  to - 
the  issue  after  the  trial.  By  the  affidavit  of  the  defendaoi 
Shad  it  is  shown  that  he  is  the  only  defendant  having  aoj 
interest  in  the  action ;  and  that  after  the  trial  he  had  learned 
new  facts  material  to  his  case,  which,  notwithstanding  the 
diligent  inquiry  made  by  himself  and  his  attorneys,  had. 
not  been  discovered  until  after  the  trial.  The  newly  die- 
covered  evidence  is  fully  set  forth  in  the  affidavits  of  U.  P. 
Hutchings  and  David  S.  Turner,  the  witnesses  by  whott 
defendants  expect  to  present  the  same.  These  affidavits) 
together  with  a  statement  containing  the  evidence  prodaced 
at  the  trial,  were  filed  within  the  proper  time;  the  motioa 
for  new  trial  was  made  and  oveiTuled,  and  defendants  ap- 
peal from  the  order  denying  it.  It  is  agreed  between  the 
counsel  for  the  respective  parties  that  the  statement  on 
motion  for  new  trial  shall  constitute  the  statement  on  ap- 
peal; but  counsel  for  respondent  claims  that  there  being  no 
assignment  of  errors  or  statement  on  appeal,  containing  tbe 
grounds  upon  tvJiich  appellants  intend  to  rely ^  this  court  caa 
consider  no  errors  that  do  not  appear  in  the  judgment-roH. 
But  defendants  not  having  appealed  from  the  judgment  but 
only  from  the  order  denying  a  new  trial,  we  cannot  look  into 
the  judgment-roll',  ii  it  be  correct,  therefore,   that  ernns 
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ring  there  cannot  be  passed  upon,  the  ruling  of 
below  would  have  to  be  sustained.  For  the  pur- 
his  case,  however,  we  think  a  statement  contain- 
ignment  of  eiTors  is  unnecessary,  for  if  the  court 
ed  from  considering  errors  committed  at 
)r  determining  *whether  the  evidence  was  [*508] 
io  justify  the  verdict,  its  right  to  pass  upon 
eucy  of  the  affidavits  used  upon  the  motion  for 
s  undoubted.  Where  an  appeal  is  taken  from  an 
le  on  affidavits,  no  statement  is  required,  and 
ions  of  the  practice  act  making  it  the  duty  of  the 
to  prepare  a  statement  containing  the  grounds 
h  he  intends  to  rely  on  appeal,  have  no  applica- 
appeal  from  such  an  order.  Sec.  281  expressly 
hat  the  provisions  of  those  sections  ''shall  not 
appeals  taken  from  an  order  made  on  affidavits 
such  affidavits  shall  be  annexed  to  the  order  in 
of  the  statement  mentioned  in  those  sections." 
davits  used  by  the  moving  parties  in  the  court 
properly  before  this  court,  and  the  motion  con- 
£cient  assignment  of  errors  to  enable  it  to  pass 
•  sufficiency.  Admitting  the  propriety  of  review- 
it  is  next  to  be  determined  whether  they  make  a 
showing  to  entitle  the  appellants  to  a  new  trial, 
evidence  of  Hatchings  and  Turner  is  material  to 
lants'  case  will  scarcely  admit  of  doubt;  but  it  is 
laA  it  is  merely  cumulative,  and  consequently  not 
:o  authorize  a  new  trial. 

igs  swears  that  he  has  known  the  lot  in  question 
rear  1860,  that  in  the  spring  of  that  year  George 
the  plaintiff,  and  one  George  May  (from  whom 
3rived  an  undivided  one-half  interest  in  the  prem- 
!s  presence  requested  of  Joseph  Clark,  the  grantor 
nts,  the  privilege  of  using  the  lot  in  question  for 
les  of  a  hay-yard;  that  Clark  informed  them  that 
fence  it  and  have  the  use  of  it  for  such  rent  as 
I  to  pay.  He  also  swears  that  George  May  stated 
eooe,  about  two  years  before  the  bringing  of  this 
Gray  was  about  to  commence  proceedings  to  re* 
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cover  the  lot,  but  ihat  he  could  not  get  it,  as  it  belong 

Joseph  Clark.     It  is  also  shown  bj  the  affidftvit  oi  1 

S.  Turner,  that  iu  the  early  part  of  the  jear  1862,  Mi 

mitted  to  him  that  the  property  iu  dispute  belong 

Clark,  and  that  one  Bobert  Morrow  was  his  agent  u 

authority  to  lease  it.     These  admissions  by  May  were 

prior  to  his  conveyance  to  Gray,  and  are  Be 

[^509]  independent  *facts  unknown  to  defendants 

time  of  trial.     Had  these  admissions  been 

at  the  trial,  the  testimony  of  other  witnesses  to  tb 

admissions  would  be  merely  cumulative.     But  that 

cumulative  w  hich  is  in  addition  to  or  corroborative  < 

has  been  given  at  the  trial.     To  render  evidence  sal 

this  objection,  it  must  be  cumulative,  not  with  res 

the  main  issue  between  the  parties,  but  upon  some  cc 

or  subordinate  fact  bearing  upon  that  issne.     In  the 

AikvH  V.  Belli  18  (3  Woodbuiy  &  Minot,  348) ,  Judge 

bury  said :  ''The  meaning  of  the  rule  cannot  be  to  ex4 

cumulative  newly  discovered  evidence  of  subordinati 

or  facts  bearing  on  the  general  question,  for  in  su 

no  now  trial  for  new  evidence  could  ever  be  obtai 

new  evidence,  relating,  as  it  most  if  it  be  pertinenj 

genoral  ground  or  general  fact  put  in  issue  before. 

must  moan  that  new  evidence  to  a  subordinate  p 

faot,  is  not  competent  when  that  subordinate  ))oiut^ 

tieular  fact,  was  before  gone  into;  because  it  is  thei 

lativo,  or  additional,  as  to  that  fact."    If  the  n^wly 

orod  oiidonoo  brings  to  light  some  new  fact  bearii 

tho  uniin  question,  and  it  would  be  likely  to  change 

suit,  a  now  tri:d  should  be  granteil.     {Ualler  \.  Gr 

i\mi.  aO:i:    l\i,ktr  v.  //iin/i/,  24  Pick.  246;  3  Gra. 

Now    rrinK  IIVIO;  GanhuT  v.  MitchtlU  6  Pick.  114 

frtots  olainiod  to  have  Wen  nowlv  discovered  are  cer 

nussions  of  tho  plaintiff's  grantor,  made  at  a  time  \ 

and  phuntitY claim  to  have  l>eon  in  }x>ssession  as  tei 

oonunoiu     Thon^   \\:ui  no  tostimonr  introduced  u\ 

trial  to  nKow  thi>S('  admissions,  2Uid  one  of  the  def< 

s\\t\\iN  ilua  thoy  won^  not  discovered  antil  after  sac 

Now  trial  should  thoufoiv  have  been  grouted. 

Juil^mout  ixnoi-sod. 
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JE  STATE  OF  NEVADA,    Appellant,  v.  KOBEET 

LOGAN,  Respondent. 

[1  NSTADA,   509. 

*L  JuDQiODiT. — An  order  of  the  dlHtrict  conrt  quashing  nn  indictment, 
i&eiuuiging  the  defendant  and  exonerating  his  bail,  is  a  final  judgment 
^m  which  on  appeal  may  be  taken. 

ytaL—A,  judgment  is  final  which  completely  disposes  of  the  [*510] 
•ctioD.  To  make  it  final  it  is  not  neiiessary  that  the  rights  of  the 
psarties  should  be  finally  determined,  or  that  it  bo  upon  the  merits.  It  is 
inal  if  it  disposes  of  the  particular  suit  in  which  it  is  rendered. 
mtxsrr—^WuES  should  kot  bk  Quashkd. — An  indictment  should  not 
le  quashed  merely  because  the  grand  jury  received  some  illegal  or  incom- 
leient  testimony.  If  there  is  any  legal  testimony  to  sustain  it,  it  should 
ot  be  set  aside. 

—Whin  mat  bs  skt  Asidk. — If  there  be  nothing  to  support  the  bill 
at  evidence  clearly  incompetent  and  which  would  not  be  admissible  at 
w  trial,  as  the  testimony  of  a  person  rendered  incompetent  by  con- 
tction  of  an  infamous  crime,  the  indictment  may  be  set  aside  on  motion 
vfore  plea. 

-Tmxhiont  of  Grand  Juoobs  Inadmissiblk  . — But  tu  authorize  the 
jtting  aside  of  an  indictment,  even  where  there  is  no  competent  evi- 
moe  to  support  it,  that  fact  must  appear  by  proof,  independent  of  the 
Mtimony  of  the  grand  jurors  who  found  the  bill,  for  it  is  inadmissible 
m  them  to  show  that  the  indictment  was  found  without  testimony  or 
pen  insufficient  testimony. 

— Orand  jurors  may  be  called  to  testify  against  a  witness  who  is  in- 
ieted  for  perjury,  to  prove  what  was  sworn  to  before  them,  or  to  show 
ut  the  indictment  is  not  found  by  the  requisite  number,  but  the  testi- 
lony  of  a  gnuid  juror  cannot  be  received  to  impeach  or  afibct  the  find- 
igs  of  his  fellows. 

•PEAL  from  the  District  Court  of  the  Second  Judicial 
let,  State  of  NeTada,  Ormsby  County,  Hon.  S.  H. 
}HT  presiding. 
e  facts  appear  in  the  opinion. 

OS.  E.  Haydon  and  Atwater  &  IlandreaUy  for  Appellant. 
31.  Clarke,  for  Eespondent. 

y  the  Court,  Lewis,  C.  J. :  [*513] 

B  defendant  was  indicted  by  the  gi-and  juiy  of  the 
J  of  Ormsby  for  a  refusal  to  pay  over  certain  money 

(1)  1  Xev.  151: 10  Her,  405. 
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to  the  county  treasurer  which  was  collected  byliimaslai 
collector  of  that  county.    Upon  the  21st  day  of  March,  i.D. 
18G5,   the  defendant,  by  his  counsel,  moved  the  court  to 
quash  the  indictment  upon  the  grounds,  as  stated  in  the 
notice  of  motion,  that  it  **  was  found  upon  illegal  and  in- 
competent evidence,  which  illegal  and  incompetent  evidence 
was  improperly  permitted  to  go  before  the  grand  jnry,  and 
was  improperly  heard,  considered  and  acted  upon  by  them. 

It  is  also  stated  that  such  illegal  and  incompetent  evidence 
was  the  only  evidence  submitted  to  said  grand  jury. 

To  sustain  this  motion,  one  of  the  grand  jurors  whofonnd 
the  indictment,  and  some  of  the  witnesses  who  testified  be- 
fore them,  were  called  for  the  purpose  of  showing  what  the 
character  of  the  testimony  was,  and  what  certain  witneaaee 
testiliod  before  them. 

The  cc^unsel  for  the  people  objected  to  the  entire  proceed- 
ing, which  being  overruled,  one  of  the  grand  jurors  wai 
oxaminod  as  to  the  character  of  the  testimony  upon  which  \ 
the  iniliotmcnt  was  found,  from  which  it  appeared  that  the 
books  of  account  kept  by  the  treasurer  and  auditor  oi 
Ormsby  c^)uuty  were  received  and  acted  upon  by  the  grand 
jury,  and  also  some  receipts  and  other  papei*s,  together 
with  tho  treasurer's  account  with  the  defendant.  TTitnesses 
wore  also  questioned  as  to  what  thev  testified  before  the 
gnuid  jury,  all  oi  which  was  allowed,  the  entire  proceeding 
apparently  being  for  tho  purpossv-  of  showing  that  iucompe* 
tout  losiimouy  was  rocoivod  and  acted  upon  by  the  grand 
jury  in  ilndiui;:  iho  indictment  against  the  defendant.  B 
was  not  i\on  attempted  to  be  shown  that  there  was  uotsnf- 
licioiit  cvMupotoiit  tostinuuiy  to  authorize  the  finding  of  the 
indict uu'i'.t.  Tho  court  Ivlow  sustained  the  motion  and 
ontouvl  jiidcmoni  quai^Isini:  the  indictment  and  releasing 
tho  do;ouvi,»;;i  s  bull.  Tjv^u  these  facts  four  questions  art 
piv>c:::id  :o  il.-.s  c.Mrt  fv^y  vUtcroiiuation: 

I  .:>:.  Is  t;:o  q\;a>I.l:.i;  of  an  indictment  and  releaa-    ; 
t^*U     ::  i;  jho  *vU  fonvi.i!:t'>  bail  a  fiual  jadgmeut,  within 
t.:o  uu\*i;:iij;  v^i  :r.o  criminal  practice  act  aathoriziog 

Nwud,  l\v^  ;i;o  admiNsioL  of  incompetent  testimony  hy 


»f  -. 
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;rand  jnry  authorize  the  setting  aside  of  an  indictment 
m  the  finding  of  which  such  incompetent  or  illegal  testi- 
ny  was  received  and  considered  ? 

?hird.  Is  it  competent  for  a  member  of  a  grand  jury  to 
dfy  as  to  the  character  or  sufficiency  of  the  testimony  be-  , 
3  them,  upon  the  finding  of  an  indictment? 
fourth.  Was  the  testimony  received  by  the  grand  jury, 
m  finding  the  indictment  in  this  case,  incompetent  or 
gal? 

[n  support  of  his  position  on  the  first  question,  counsel 
respondent  claims  that  the  order  made  by  the  court 
ashing  the  indictment  and  exonerating  the  defendant's 
il,  is  not  a  final  judgment  from  which  an  appeal  can  be 
Len.  By  the  469th  section  of  the  criminal  practice  act, 
is  provided  that  an  appeal  may  be  taken  **  to  the  supreme 
ort  from  a  final  judgment  of  the  district  court  in  all  crimi- 
1  cases." 

A  judgment  is  final  which  completely  disposes  of  the  ac- 
m.  To  make  it  final  it  is  not  necessary  that  the  rights  of 
A  parties  should  be  finally  determined,  or  that  it  be  upon 
e  merits.  It  is  final  if  it  disposes  of  that  particular  suit 
which  it  is  rendered.  As  stated  by  the  court  in  the  case 
'Bell  V.  Davis  (1  Cal.  138),  *'  a  judgment  of  nonsuit  other 
aa  where  the  plaintiff  submits  to  a  voluntary  nonsuit,  is 
final  judgment,  even  though  no  costs  be  awarded  against 
e  plaintiff,  inasmuch  as  he  is  aggi-ieved  by  being  defeated 
Lis  right  of  action  in  that  suit  and  his  costs  in  prosecut- 
git." 

In  the  case  of  Weston  v.  The  Citij  Council  of  Charleston 
Pet.  449),  the  supreme  court,  in  construing  the  25th  sec- 
Hi  of  the  judiciary  act  of  the  United  States,  which  pro- 
les that  a  final  judgment  or  decree  in  any  suit  in  the 
ghest  court  of  the  state,  may  be  re-examined,  reversed  or 
inned  in  the  supreme  court,  it  was  held  that  the  words 
final  judgment,"  in  that  section,  must  bo  understood  to 
ply  to  all  judgments  or  decrees  which  determine  the  par- 
wlar  cause,  and  that  it  was  not  requisite  that  such  judg- 
aita  8hoiild  finally  determine  the  rights  which  are  liti- 
ted. 
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[*515]  *So  it  is  Leld  by  the  court  of  Kiug^s  Bench  in 
EDgland,  that  by  a  final  jaclgment  is  anderstood  not 
a  final  cleterminatiou  of  the  riglitH  of  the  parties,  but 
merely  of  the  particular  suit.  Adopting  this  signification 
of  the  words  "final  judgment"  there  can  be  no  donbt  m 
to  the  character  of  the  judgment  rendered  by  the  court  in 
tluH  action.  The  indictment  was  quashed,  the  defendant 
discharged  and  his  bail  exonerated.  It  was  most  clearlvi 
final  disposition  of  all  proceedings  under  that  indictment, 
unless  the  judgment  of  the  court  is  reversed,  and  the  de- 
fendant could  only  be  tried  for  the  offense  charged  upon 
the  finding  of  another  indictment.  It  was  as  complete  i 
determination  of  the  prosecution  upon  ihat  indictment  tf 
the  verdict  of  a  jury  acquitting  him  could  have  been;  the 
only  difference  being  that  the  verdict  would  protect  hun 
from  a  prosecution  for  the  same  offense,  whilst  the  dis^ 
missal  of  the  indictment,  though  final  as  to  all  further  pro- 
ceedings under  it,  would  be  no  protection  against  a  prose- 
cution under  another  indictment  upon  the  same  cbaige. 
We,  therefore,  conclude  that  the  judgment  of  the  conit 
was  final,  within  the  meaning  of  section  469  of  the  crimioii 
practice  act,  and  the  appeal  properly  taken. 

The  proposition  that  if  a  grand  jury  receive  and  con- 
sider any  but  legal  proof,  the  indictment  found  by  them 
maj'  be  quashed,  upon  that  fact  being  shown  to  the  court 
having  no  authority  to  support  it,  and  being  so  manifestly 
repugnant  to  the  utility  of  the  entire  grand  jury  syRtem, 
scarcely  justifies  an  extended  consideration.  It  is  urged 
on  behalf  of  defendant  that  as  the  law  provides  that  ''the 
grand  jury  shall  receive  none  but  legal  evidence,  and  the 
best  in  degree  to  the  exclusion  of  hearsa}-  or  secondnrr  evi- 
dence," the  admission  of  hearsay  or  secondary  evidence 
may  be  taken  advantage  of  on  motion  to  set  aside  the  in- 
dictment under  section  275,  which  declares  that  it  shall  be 
set  aside  by  the  court,  on  the  motion  of  defendant,  whew 
it  is  not  found  indorsed  and  presented  in  the  manner  pre- 
scribed by  the  criminal  practice  act.  That  if  any  bat  the 
best  legal  evidence  is  received,  the  indictment  is  not  fownd 
in  the  manner  prescribed  by  the  act.     The  answer  to  thie 
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ply  is,  tbat  the  fiDcliug  of  the  bill  has  no  reference  to  the 
.ence  upon  which  it  rests,  but  only  to  the  fact  that 
^and  *jury  finding  it  must  be  legally  constituted,  [*51G] 

that  twelve  of  their  number  concurred  in  the  find- 

This  section  merely  announces  an  old  rule,  which  the 
rts  generally  recognize,  but  which  has  never  been  carried 
be  extent  of  allowing  an  investigation  of  the  testimony 
D  which  a  bill  was  found,  to  ascertain  if  it  was  properly 
id.  That  a  grand  jury  should  receive  none  but  legal 
of,  is  an  old  and  well-established  rule,  but  that  the  ad- 
sion  of  evidence  not  strictly  legal  will  authorize  a  set- 
[  aside  of  an  indictment,  is  a  proposition  which  seems 
lave  no  authority  to  sanction  it,  and,  if  adopted,  would 
f  be  an  impediment  to  the  execution  of  criminal  justice, 

it  is  evident  that,  under  the  present  practice,  not  one 
ictment  out  of  five  could  be  found,  where  it  could  not 
shown,  that  some  illegal  proof  was  received.  As  none 
t  legal  evidence  can  be  introduced  upon  the  trial  of  the 
endant,  it  would  be  clearly  improper  to  find  an  indict- 
nt  where  there  is  not  sufficient  Uyal  evidence  to  justify  a 
ivictiou;  hence  the  rule  that  the  grand  jury  should  re- 
re  none  but  legal  evidence. 

tat  the  reason  of  the  rule  will  not  authorize  the  setting 
le  the  indictment,  merely,  because  evidence  not  of  the 
i  legal  character  is  received  and  considered.  If  there 
DoCbing  to  support  the  bill  but  evidence  clearly  incom- 
Bnt^  and  which  would  not  be  admissible  at  the  trial,  as 

sole  testimony  of  a  person  rendered  incompetent  by 
(notion  of  an  infamous  crime,  the  indictment  may  be 
kshed  before  plea  (1  Whart.  Crim.  Law,  sec.  493),  but 
ire  there  is  the  slightest  legal  evidence,  the  court  cannot 
aire  into  its  sufficiency,  or  set  it  aside,  because  some 
gal  evidence  was  received  with  it.  But  to  authorize  the 
dog  aside  of  an  indictment  even  where  there  M^as  no 
il  evidence  at  all  to  sustain  it,  that  fact  must  appear  by 
of  independent  of  the  testimony  of  the  grand  jurors, 
it  ia  inadmissible  for  them  to  show  that  an  indictment 
Mnted  by  tbiem  was  found  without  testimony,  or  upon 
ifieieiii  testimony.  (Whart.  Crim.  Law,  sees.  508,  509.) 
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Tbis  wiis  the  rale  fit  common  law,  and  seems  to  be  geDe^ 
ally  recognized  tlirougbout  tbe  United  States.  (Erx  t. 
JUarsh,  6  Adolpbus  &  Ellis,  236;  State  v.  JUcLeotl,  1  Hawka^ 
344;  Slate  v.  Baker,  2  Miss.  538;  People  v.  Uulbnl^i 
[*517]  Denio,  135;  *Slale  v  Fassetl,  10  Conn.  457.)  Intlia 
bitter  case,  Cbief  Justice  Bronson,  in  delivering  the 
opinion  of  tbe  conrt,  said:  **But  tbe  evidence  which  the 
defendant  proposed  to  give  could  amount  to  nothing  lew 
iban  an  impeachment  of  the  grand  jurors.  They  had  found 
a  bill  charging  tbe  defendant  with  five  different  offense^ 
and  tbe  substance  of  the  offer  Avas  to  show  that  only  one 
offense  bad  been  proven  before  them.  It  cannot  be  proper 
to  allow  tbe  jurors  to  be  thus  assailed.  To  permit  the 
question  to  be  tried  over  again  in  another  place,  whether 
tbe  indicting  jurors  bad  sufficient  evidence  or  any  evideuoe 
to  warrant  their  finding,  would  be  contrary  to  the  policy  of 
tbe  law,  which,  in  everything  that  may  affect  tbe  juron 
themselves,  has  placed  the  seal  of  secrecy  upon  the  pro- 
ceeding." 

Tbe  only  exception  to  this  general  rule  seems  to  be  thit 
where  a  person  is  indicted  for  perjury  on  account  of  fiJ* 
testimony  before  a  grand  jury,  the  jurors  may  be  called  ei  ■ 
witnesses  to  prove  what  was  sworn  to  before  them.  So  it 
has  been  held  that  they  may  be  called  to  show  that  an  ift- 
dictment  was  not  found  by  the  requisite  number,  thou^ 
this  is  in  conflict  with  the  common  law  rule.  But  to  receite 
tbe  testimony  of  a  grand  juror  for  the  puri)oso  of  imi^eacLiog 
or  affecting  tbe  finding  of  his  fellows,  is  a  practice  not  jet 
sanctioned  by  the  courts,  and  it  is  to  be  hoped  never  will  be. 

AVbere  indictments  have  been  quashed  on  account  of  therB 
being  no  legal  evidence  to  sustain  them,  it  has  invariably 
been  in  those  cases  where  that  fact  was  shown  without  call- 
ing upon  tbe  grand  jurors;  as,  for  instance,  where  the  Uw 
requires  tbe  names  of  tbe  witnesses  examined  to  be  in- 
dorsed on  the  indictment,  and  the  name  of  but  one  witness 
is  so  indorsed,  who  is  shown  to  be  incompetent  by  reason 
of  some  legal  disability. 

That  is  a  fact  which  could  be  proven  without  calling  upon 
the  grand  jurors,  and  when  it  is  shown  to  the  satisfaction 
of  the  court,  it  would  be  proper  to  quash  the  indictment. 
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Bnt  if  the  practice  adopted  by  the  court  below  were  in 
ici  correct,  the  bill  should  not  have  beeu  quashed,  for  the 
ridence  received  by  the  grand  jury,  so  far  as  were  able  to 
loertain  what  it  was  from  the  record,  was  entirely  compe- 
mt,  and  of  the  best  legal  character. 

*No  better  evidence  could  be  obtained  than  the  [*518] 
efendant*8  own  receipts  with  the  books  of  accounts 
ept  by  the  different  county  officers  with  him.     It  is  prob- 
h\j  the   only  evidence  by  which  the  exact  delinquent 
onoant  can  be  ascertained. 

Judgment  reversed* 


IN  THE  MATTER  OF  THE  ESTATE  OF  OLAF 

NICHOLSON. 

[1  Nevada,  518.] 

^Utu  of  Decxased  Pebsonb — Expenses  of  Administbation. — The  per- 
centage allowed  by  law  to  admiuiKtrators,  for  collecting  and  disbursing 
money,  is  one  of  the  expenses  of  administration  which  ehoald  be  allowed 
in  preference  even  to  funeral  expenses. 

btM— Attoxmets'  FekSw — Attorneys'  fees  may  or  may  not  be  properly 
charged  among  the  expenses  of  administration,  according  to  the  partic- 
ular circumstances  of  the  case. 

^Bf — Issubance.— Insurance  paid  by  an  administrator  on  the  property  of 
a  decedent  ought  to  be  allowed  as  one  of  the  expenses  and  charges  of 
administration.  But  if  money  be  paid  for  insurance  under  circumstances 
ihowiug  recklessness  and  want  of  proper  care  and  prudence,  the  court 
may  properly  refuse  to  allow  it. 

•Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, State  of  Nevada,  Storey  County,  Hon.  B.  S.  Mesice 
]pQ6iding. 

The  facts  are  stated  in  the  opinion. 

Quint  dt  Hardy,  for  Appellant. 
K.  D,  Anderson,  for  Respondent. 

*By  the  Court,  Beatty,  J. :  [*519] 

C.  J.  Nelson,  the  administrator  on  the  estate  of  Olaf  Nich- 

obon,  filed  his  account  for  final  settlement,  and  asked  the 

0(Hxrt  to  discharge  him  from  further  liability.    E.  W.  Keyes, 
Nkt.  Dxa— 28 
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the  undertaker  who  buried  the  deceased,  filed  liisobjectiom- 
to  this  account,  opposed  the  discbarge,  and  asked  that  tt 
order  be  made  ou  the  administrator  to  pay  the  funenl  ei* 
penses.  The  court  made  the  following  order:  "  The  seilb* 
ment  of  said  estate,  as  is  prayed  for  by  the  administratal 
thereof,  is  this  day  refused,  and  the  administrator  of  tks 
same  is  ordered  to  pay  the  funeral  and  burial  c^ipenaes  d 
the  said  deceased."  From  this  order  the  administrator  ip 
peals.  It  appears  from  the  appraisement  of  the  estate  coa- 
taiucd  iu  the  transcript  that  it  consisted  of  a  house  and  M 
in  Virginia  city,  appraised  at  four  thousand  dollars,  and 
twenty-five  shares  of  mining  stock  appraised  at  six  huDdred 
and  twenty-five  dollars.  The  claims  against  the  estate  al 
the  time  of  intestate's  death  were:  for  expenses  of  last  sid:- 
ness,  six  hundred  and  eighty-two  dollars  and  fifty  cents;  Ibi 
other  debts,  ten  hundred  and  fifty-three  dollars  and  sixtj-fon 
cents.     The  accoiint  filed  shows  that  the  administrator  imI 

ized  one  hundred  and  ninety-eight  dollars  from  red 
[*520]  of  house,  six  hundred  and  fifty  dollars  from  sale^oi 

house  and  lot,  and  thirty  dollars  by  the  sale  oi 
twenty-five  shares  of  mining  stock,  say  in  all  eight  hundred 
and  seventy-eight  dollars.  The  other  side  of  the  account  ii 
as  follows: 

"Expenses  of  administration." — Here  follows  a  list  of 
items  consisting  of  percentage  on  the  amount  of  estate,  fed 
to  attorneys  for  estate,  clerk's  fees,  auctioneer's  chargea^ 
appraiser's  fees,  etc.,  amounting  in  all  to  five  hundred  and 
forty-six  dollars  and  forty-six  cents.  Then  follows,  "Cask 
outlay  on  the  estate  by  the  administrator,"  followed  byt 
string  of  items,  the  first  of  which  is  insurance  on  honse^ 
one  hundred  and  fifty-four  dollars.  The  other  items  under 
this  head  consist  of  items  paid  for  taxes  and  repairing 
house,  amounting  in  the  aggregate  (including  the  one  hnn- 
dred  and  fifty-four  dollars)  to  three  hundred  and  forty-three 
dollars.  The  next  item  in  account  is:  "Expenses  on  min* 
ing  stock."  "To  assessments  at  different  times  *  *  * 
two  hundred  and  twenty-five  dollars."  After  this  conee 
the  funeral  expenses,  amounting  to  two  hundred  and  sev- 
enty-three dollars  and  twentj^-five  cents;  next,  the  expenaei 
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sickness;  and  lastly,  other  debts.  Keyes  objects  to 
soant  in  many  particnlars.  He  objects  that  the  per- 
i  on  the  estate  and  the  amonnt  paid  the  attorneys 
have  been  postponed  to  and  not  paid  nntil  after  the 
expenses.  He  objects  that  the  charge  of  one  hun- 
id  fifty-four  dollars  for  insuring  house  is  not  a  proper 
against  the  estate,  and  that  the  administrator  can- 
reimbnised  from  the  estate  for  that  charge.  He 
ikes  the  same  objection  to  the  item  of  two  hundred 
enty-five  dollars  for  expenses  on  mining  stock. 
ire  clearly  of  the  opinion  that  the  percentage  allowed 
leeting  and  disbursing  of  the  estate  is  a  proper  allow- 
i  be  made  as  one  of  the  expenses  of  the  administra- 
>  be  paid  in  preference  to  the  funeral  expenses.  An 
y's  fees  may  or  may  not  be  a  proper  charge  among 
>enses  of  an  adi^inistration.  If  a  person  employs  an 
J  to  procure  his  appointment  as  an  administrator, 
ould  not  be  a  charge  against  the  estate.  The  pre- 
on  is,  he  seeks  the  appointment  because  of  some  ex- 
benefit  or  advantage  to  himself.  The  estate  should 
re  pay  his  attorney  than  it  should  pay  the 
y  of  an  *unsucce8sful  applicant  for  the  same  L*521J 
n:  Where  one  is  already  administrator,  if 
at-e  is  involved  in  litigation,  or  threatened  Avith  litiga- 
regard  to  the  property  claimed  for  it,  it  is  undoubt- 
le  duty  of  the  administrator  to  employ  counsel  to  de- 
ts  interests.  If  the  estate  has  much  complicated 
SB  to  be  attended  to,  when  legal  advice  would  be  nec- 
,  the  court  ought  undoubtedly  to  allow  an  adminis- 
hiB  reasonable  disbursements  for  counsel  fees.  But 
ot  incumbent  on  every  administrator  to  employ  an 
3y;  and  where  the  estate  is  not  involved  in  any  diffi- 
we  do  not  think  it  an  abuse  of  discretion  in  the  dis- 
ourt  to  refuse  to  allow,  among  the  expenses  of  ad- 
ration,  fees  to  attorneys  whom  it  was  not  necessary 
iloy.  We  cannot  say  that  it  was  necessary  in  this 
7  employ  attorneys  to  so  completely  waste  an  estate 
between  four  and  five  thousand  dollars,  and  not  in- 
in  UtigatioD;  ae  to  leave  nothing  to  pay  even  {\metu\ 
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The  charge  for  cash  paid  for  insnring  house  is  one  vhidh, 
ordinarily,  we  should  consider  a  legitimate  charge, 
there  ought  to  be  some  very  special  reason  for  notalloii 
such  a  charge  to  an  administrator;  still,  tliere  might  be 
extraordinary  circumstances  attending  the  payment  of  nii 
2)remium  as  would  justify  the  district  court  in  not  aUowiflg 
such  item*  In  this  case  there  is  something  rather  ei\jia^ 
diuary  in  the  fact  that  a  lot  in  the  heart  of  Yirginiacit^- 
witli  a  building  on  it,  appraised  at  four  thousand  dolhrtdt 
February,  1864,  should  have  sold  in  May,  1865,  for  oolj 
six  hundred  and  fifty  dollars.  And  the  court  may  bsH 
been  justified  in  refusing  to  allow  a  charge  of  one  hondni 
and  fifty-four  dollars  for  insurance  on  a  house  which,  vi& 
the  real  estate,  could  only  bo  sold  for  so  trifling  a  sum.  fl 
the  property  was  only  worth  six  hundred  and  fifty  doDii^ 
it  may  have  been  imprudent  and  reckless  to  pay  one  hvft- 
dred  and  fifty-four  dollars  as  insurance  on  a  house  of  dSj 
more  value  than  this  must  liave  been.  i 

TVith  the  light  before  us,  we  are  not  disposed  to  inteilfllij 
with  the  action  of  the  court  below.  The  form  of  theifri 
count  would  seem  to  negative  the  idea  that  the  two  hnndrtl' 
and  twenty-five  dollars  for  assessments  had  been  paidb}' 
the  administrator.  It  is  separated  from  those  itetf 
[*522]  which  come  *under  the  heading  of  "Cash  oatkyfli 
the  estate  by  the  administrator." 

If  that  item  has  not  been  paid  by  the  administrator,  loi 
he  is  not  personally  boimd  for  it,  and  there  is  nothing  fo 
show  either  that  he  has  paid  it,  or  is  bound  to  pay  it,  ihci 
this  item  cannot  be  allowed  before  the  funeral  expenses. 
If  the  attorneys'  fees,  and  the  amount  paid  for  insurance  hi 
deducted  from  the  administrator's  disbursements,  then 
will  remain  iu  his  hands  three  hundred  and  ninety-thrM 
dollars,  and  it  was  proper  for  the  district  court  to  order  tba 
funeral  expenses  to  bo  paid  out  of  this  amount. 

13ofore  leaving  this  case  we  will  say,  that  it  has  becoBM 
a  reproach  to  the  states  west  of  the  Rocky  Mountains,  thai) 
however  solvent  a  man  may  be  whilst  living,  if  he  isntf 
very  wealthy,  the  chances  are  that  when  he  dies  his  estaii 
will  be  insolvent.    'H.eT^  \^  coi  ^ijdxci'gl^  q(  the  way  in  irhid 
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68  are  wasted.  A  man  dies  worth  some  three  thonsand 
rs  over  and  above  all  his  liabilities,  and  the  admin- 
tor  not  only  fails  to  pay  a  dollar  of  his  existing  debts, 
claims  that  he  ought  not  to  pay  even  his  funeral  ex- 
es. There  must  be  something  radically  wrong  in  the 
tgement  of  estates  when  such  results  are  produced, 
behooves  district  courts  to  look  narrowly  into  the  man- 
lent  of  estates,  and  see  that  they  are  not  thus  wasted. 
B  not  been  the  intention  of  the  court  to  express  any 
oir  against  the  reasonableness  of  the  attorneys'  fee  in 
sase,  for  the  amount  is  by  no  means  extravagant,  but 
r  to  express  the  opinion  that  parties  who  thrust  them- 
9  into  the  administration  of  estates  when  they  are  in- 
lile  of  properly  managing  them,  should  pay  their  own 
aeys,  and  not  impose  that  expense  6n  others. 
e  judgment  of  the  court  below  is  afiSrmed. 


IE  OP  NEVADA,  Kespond't,  v.  EEAL  DEL  MONTE 
K)LD  AND  SILVER  MINING  CO.,  Appellant. 

[1  Nkvada,  523.] 

Ef—AsBsancEifT  of  PossBasoBT  Claim. — Where  the  Assessor,  in  making 
is  ftssessment,  nses  the  language:  '*One  mine  of  fonr  thonsand  four 
nndredfeet,  ftitnated  on  Last  Chance  Hill."  it  does  not  convey  the  idea 
tit  he  was  assessing,  or  attempting  to  assess,  the  fee  of  the  land  in 
hieh  the  mine  was  situated,  but  the  possessory  claim  of  the  miner,  and 
ght  to  mine  on  a  certain  lode  or  vein  of  ore.  The  meaning  of  this 
iDgoage  is  determined  by  common  usage  in  this  country. 
— Dkbcbiption  of  Pbopkbtt.  —  The  statute  allows  district  attorneys, 
hen  bringing  suit  for  delinquent  taxes,  to  give  a  more  particular  de> 
aription  of  the  delinquent  property  than  that  contained  in  the  assess- 
lentproU.  When  the  complaint  does  not  contradict  the  assessment, 
at  merely  gives  a  more  particular  description,  it  is  proper  to  admit 
istimony  to  show  the  property  described  in  the  assessment-roll  and 
be  complaint  are  identical. 

>F£AL  from  the  District  Court  of  the  Niuth  Judicial 
ricty  State  of  Nevada,  Esmeralda  County,  Hon.  S.  H. 
OB  presiding. 

(1)  1  Ney.  106. 
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The  facts  appear  iu  the  opinion. 
Quint  (k  Hardy f  for  Appellant. 
JVilliam  H.  Boring,  for  Bespondent. 

By  the  Court,  Beatty,  J. : 

This  was  an  action  brought  against  the  defendant,  a  nun* 
ing  corporation,  to  recover  the  sum  of  five  bundled 
[*524]  dollars,  claimed  *to  be  due  for  taxes  on  a  mine.  ^ 
court  below  gave  judgment  for  the  plaintiff,  andtkt 
defendant  appeals.  Two  points  are  raised  by  the  appelLuiL 
Pirst.  That  the  language  used  by  the  assessor  in  osseanog 
the  })roperty,  indicates  that  the  ultimate  right  to  thepropotf 
described  was  assessed,  and  not  the  mere  possessory  daim 
of  the  appellant.  We  think  differently.  The  langnagB 
used  by  the  assessor,  in  describing  the  property  assessed, 
is  as  follows:  **  One  mine  of  four  thousand  four  hundred 
feet,  situated  on  Last  Chance  Hill."  This  language,  iu  manf 
parts  of  the  world  where  tlie  English  language  is  spokeii 
would  appear  very  indefinite,  and  convey  no  fixed  ideate 
the  generality  of  English  scholars.  The  question  might  ta 
asked:  Does  it  mean  a  body  of  mineral  containing  few 
thousand  four  hundred  cubic  feet  —  a  surface  of  iovt 
thousand  four  hundred  square  feet — extending  to  the  cen- 
ter of  the  earth,  or  a  surface  of  four  thousand  four  hun- 
dred feet  square,  extending  to  the  center  of  the  earth?  Or 
it  might  be  supposed  to  mean  a  half  dozen  other  things- 
Without  a  knowledge  of  the  mining  laws  and  customs  of 
this  and  some  of  the  neighboring  States,  the  description 
would  be  perfectly  unintelligible.  But  when  we  knot 
it  is  a  common  and  almost  univei*sal  custom  for  pros- 
pectors in  this  State  to  take  up  claims  for  mining  pur- 
poses on  the  public  domain,  describing  them  as  so  many 
feet  of  a  certain  lode,  lead,  ledge,  or  mineral  vein,  with 
all  its  dips,  spurs  and  angles,  but  giving  no  lateral  boun- 
daries to  the  claim;  and  on  the  other  hand,  that  wherever 
grants  of  the  public  domain  are  made  by  the  gorera- 
nient,  the  term  land  is  always  used  in  the  grant,  and  it  '^ 
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scribed  by  metes  and  bounds;  we  have  not  the  least  diffi- 
Ity  in  understanding  that  the  language  used  by  tlie  asses- 
r  has  reference  not  to  the  ultimate  right  of  the  appellant 
the  soil  in  which  the  mine  is  situated,  but  to  the  posses- 
ry  claim,  which,  in  miner's  parlance,  is  called  "a  mine," 
mining  right,"  "mining  claim,'*  ** mining  ground,"  etc. 
le  only  question  for  determination  here  is :  Did  the  asses- 
r,  in  fixing  the  value  of  this  mine,  fix  it  at  what,  in  his 
Mnion,  was  the  value  of  the  full  and  complete  title  to  the 
nd,  or  only  the  value  of  the  possessory  title  ?  If  the  court 
«  satisfied,  from  the  language  used,  that  the  latter  stand- 
d  was  the  one  fixed  in  the  mind  of  the  assessor, 
lien  he  made  the  assessment,  ^however  awkward  his  [^525] 
cpression,  the  assessment  must  be  supposed.  If, 
I  the  contrary,  the  assessor  fixed  the  valuation  on  the  fee 
inple  title  of  the  land,  it  could  not  stand,  because  the  fee 
ftbe  land  would  be  worth  far  more  than  the  mere  posses- 
*y  right.  We  are  satisfied  for  the  reasons  stated  in  this 
nnioD,  and  those  stated  by  this  court  in  the  case  of  Hale 
Notx:}Xj88  O.  &  S.  M,  Co.  v.  SUn'ey  County y  that  the  asses- 
T  only  meant  to  assess  the  possessory  right  of  appellant 
the  mine. 

The  next  alleged  error  is^  that  the  court  erred  in  permit- 
ig  evidence  to  be  introduced  varying  and  adding  to  the 
Dgoage  used  in  the  assessment-roll.  The  assessment-roll 
Mcribed  the  property  as  a  mine  "of  four  thousand  four 
andred  feet  situated  on  Last  Chance  Hill." 
The  complaint  describes  the  property  as  follows :  "Also 
lOBB  certain  mining  claims  situate  on  Last  Chance  Hill  in 
lid  county  and  known  as  the  "Real  del  Monte,"  "Aurora," 
Last  Chance,"  "Yellow  Jacket,"  "Pond,"  "Sunbeam," 
Western  Summit,"  "Crockett,"  "Chihuahua"  and  "Mid- 
ight,"  containing  in  all  forty-four  hundred  feet,  more  or 
IB,  and  being  the  same  property  as  described  in  the  as- 
isment-roll  of  said  county  for  the  year  18G4.  There  is 
)  contradiction  between  these  descriptions;  there  may  be 
Aoy  claims  in  one  mine,  and  where  many  claims  are  united 
'eonsolidated  in  the  hands  of  one  company  there  is  no 
ipiopriety  in  calling  it  one  mine,  or  one  mining  claim. 
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The  description  in  the  assessment-roll  was  general.  Tho 
law  of  1364-5,  p.  163,  expressly  authorizes  the  district  at 
torney  to  give,  when  he  brings  suit  for  delinquent  taxes,  a 
more  particular  description  of  the  property  on  whicli  the 
taxes  remain  unpaid  than  that  used  in  the  assessmeut-rolL 
This,  the  district  attorney  in  this  case  has  done.  He  at 
leges,  however,  that  his  description  embraces  the  sama 
property  as  that  described  in  the  assessment.  We  moat  4 
presume  in  favor  of  the  judgment  in  the  court  below  that  } 
he  established  that  fact,  until  it  is  shown  that  the  descrip- 
tion in  the  complaint  embraced  ground  not  included  in  tiia 
assessment.  This  is  not  shown. 
The  judgment  is  affirmed. 


GEOEGE  L.   GIBSON,   Kespoxdent,  v.  D.   B.  MILNB 
ET  AL.    SAMUEL  B.  MAETIN,  Appellant. 

[1  Neyaoa,  52G.] 

MoBTGAOE — Marked  Saiisfied  bt  Mihtakk. — When  a  mortgagee  ftmaai I  ^ 
uotu  uud  mortgage  as  collateral  security,  and  subseqaeutly,  either  ^ ; 
frnnd  or  mintaiko,  bus  the  mortgage  marked  satisfied  on  the  record,  thi 
same  will  still  be  treated  as  a  valid  and  subsisting  mortgage  in  faror  of  Al 
assignee  as  ugaiiiKt  a  subsequent  mortgagee  with  notice.  Insachetfl 
the  prior  mortgage  would  only  be  sustained  so  far  as  to  protect  ths  M* 
sigiieu  thert'of. 

JUDOMKNT  ON    DkMCBRER — "WhEN  NOT  A  BaB  TO  AnOTHKB  ACTIOX.— Ab  orftf 

made  by  a  court  which  purports  first  to  be  a  judgment  on  demnrrerloi 
complaint,  and  then  shows  by  a  comparison  of  the  recitals  of  the  oris 
and  what  appears  in  the  ])h  adings  of  the  case  that  it  was  foonded  M 
facts  which  accrued  after  the  filing  of  complaint,  and  were  only  madeli 
appear  by  the  answers,  and  when  there  was  no  trial  or  admission  of  tkt 
truth  of  these  facts  by  the  plaintiff,  cannot  be  held  to  be  a  jadgment  M 
the  merits  so  as  to  bar  another  action. 

Idem  —  Dismissal  of  bill  to  enfokok  yendob's  uek.  —  A  decree  diattii^ 
iug  a  bill  filed  to  enforce  a  vendor's  lien,  even  if  that  decree  wsi  AmI 
and  a  bair  to  any  further  proceediugs  to  enforce  snch  a  lien,  would  M^ 
be  a  bar  to  an  miction  of  ejectment  by  the  same  jiarty.  Nor  would  itdi- 
prive  the  party  of  the  right  to  avail  himself  of  the  benefits  of  his  k^ 
title  whcu  made  a  party  defendant  in  an  equitable  proceeding. 

Contbact— Will  not  bk  KNPt>KChj)  unless  pubchask  pbick  xb  paid.— ^Vhelbff 
a  vendor's  lien  as  such  is  or  is  not  assignable,  neither  the  party  wboooi- 
tracts  to  sell  land  nor  bis  vendee  or  assignee  will  be  compelled  to  eoiif*7 
the  same  to  the  party  who  contracted  to  purchase,  until  the  whole  of  tkt 
purchase  price  is  paid. 
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IPPEAL  from  the  District  Court  of  the  Second  Judicial 
strict.  State  of  Nevada,  Ormsbj  County,  Hon.  S.  H. 
BIGHT  presiding. 

Fhe  facts  of  this  case  are  fully  stated  in  the  opinion. 

Tho8.  E.  Haydon  and  J.  J.  Williams^  for  Appellant,  Martin. 

JI.  i/.  Clarke,  for  Bespondent. 

By  the  Court,  Beatty,  J. :  [*527] 

In  this  cose  the  plaintiff  holds  by  assignment  from  T.  B. 
inston  a  mortgage  on  the  undivided  interest  of  defendant, 
line,  in  certain  real  estate.  The  defendant,  Martin,  holds 
jonior  mortgage  on  the  entire  interest  of  Mihie  &  Chedic 
the  same  property.  It  also  appears  from  the  record  that 
Ine  bought  his  interest  in  the  property  covered  by  both 
trtgages  from  Elson  &  Snyder.  That  he  was  to  pay  them 
3  tiiousand  dollars  for  the  interest  they  sold  him  in  the 
I  estate  and  certain  personal  property.  That  when  the 
fments  were  made,  Elson  &  Snyder  were  to  make  him  a 
od  for  the  real  estate. 

Ifartin  has  become,  by  assignment  and  deed,  the  holder 
Elson  &  Snyder's  claim  for  the  balance  of  the  purchase 
3Dey,  and  also  the  owner  of  the  fee  of  the  land  sold  or 
ntiacted  by  Elson  &  Snyder  to  D.  B.  Milne.  Plaintifif 
ed  his  bill  to  foreclose  his  mortgage  against  Milne's  in- 
nrt  in  the  property  therein  described.  The  defendant, 
ItrtiD,  resists  the  claim  of  plaintiff,  and  asks  that  his  claim 
nchased  of  Elson  &  Snyder,  and  also  his  mortgage,  may 
9  preferred  to  the  claim  of  plaintiff.  He  claims  that  his 
ortgage  should  be  preferred  to  that  of  plaintiff,  because 
le  mortgage  under  which  plaintiff  claims  stands  on  the 
loord  as  the  mortgage  of  T.  B.  Winston,  and  was  marked 
itigfied  and  canceled  of  record  by  said  Winston,  and  a 
)te  made  thereof  by  the  secretary  of  state  of  Nevada 
nitory,  prior  to  the  time  he  (Martin)  took  his  mortgage. 
Whilst  the  proof  shows  such  to  have  been  the  case,  it  is 
town  by  what  appears  to  have  been  satisfactory  evidence 
I  the  referee  that  Martin  had  notice  when  he  took  his 
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mortgage  that  tbe  Winston  mortgage  Lad  been  marked  nt- 
isfied  by  Winston,  after  he  had  assigned  the  same  to 
Gibson  as  colhiteral  security.     That  the  marking  the  same 

satisfied  was  either  a  mistake  on  the  part  of  TTin- 
[*528]  ston,  or  else  a  fraud  upon  the  rights  of  Gibson.    *II 

Martin  had  notice  of  these  circumstances  (and  we 
are  satisfied  the  evidence  fully  sustains  the  findiug  of  tbe 
roforco  on  this  point),  then  he  certainly  cannot  claim inj 
priority  over  this  mortgage.  The  referee  was  right,  we 
think,  in  giving  priority  to  Gibson's  mortgage  over  the 
mortgage  of  defendant,  Martin.  But  the  most  particolar 
and  circumstantial  evidence,  showing  that  Martin  Lad 
notice  of  the  fact  that  Gibson  held  the  Winston  mortgage 
as  collateral  security  at  the  time  Winston  marked  it  sat- 
isfied, is  that  of  George  W.  Chedic.  He  also  proves  tliat 
the  note  and  mortgage  were  assigned  as  collateral  for  onlf 
seven  hundred  dollars.  That  the  note  being  for  twelfB 
hundred  and  fifty  dollars,  Milne,  after  the  ossigumeDt  to 
Gibson,  paid  Winston,  in  lumber,  five  hundred  and  iSj 
dollars,  tbe  difference  between  the  amount  of  the  noteaul 
the  sum  for  which  it  had  been  pledged  as  collateral,  upoe 
receiving  which  payment  Winston  canceleil  the  mortgage. 
Certainly  if  the  sum  advanced  by  Gibson  (seven  Lmidred 
dollars^  was  to  bear  no  greater  interest  than  the  notfl 
pledged,  it  was  not  improper  for  Milne  to  pay  the  difo- 
onoe  between  the  sum  advancetl  and  the  face  of  the  note  to 
Winston,  and  reserve  the  seven  hundred  dollars  iu  bil 
hands  for  Gibson.  If  such  was  the  transaction,  we  do  not 
see  oi\  what  principle  it  was  that  the  referee  allowed  jadg* 
nu'Ut  in  favor  of  Gibson  for  tbe  whole  twelve  hundred  and 
tifty  dollai's  and  interest.  It  ap|>ears  to  na  that  seven  hoa- 
dnd  doilai's  and  interest  from  the  date  of  the  assignment 
w :is  ail  t * >  w i : i I'b  G ibson  was  en t i t led .  The  record  purpoili 
to  cv^n(ai:i  al!  the  testimony  in  the  case;  if  there  is  inj 
ios:iiiuv'.\  vO'.itnuiictir.v:  this  statement  of  Chedic's,  it  litf 
t*>oa|HNl  ov:v  v^bsiu\:i:ion. 

riio  uu^st  isrpx^irar.t  jviut  in  this  case  is  as  to  whether 
M:uiiu  is  or.r;r,«\i  r.^  Iv  p<kid  the  amoant  of  claim  he piu^ 
cUasiM  tiv^::i  tisoa  A  S:n\ier. 
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1.  about  to  introduce  his  proof  ou  this  point,  to 
ae  and  trouble,  the  plaintifif  made  the  following  ad- 
s: 

in  tiff  then  admitted  the  vendor's  liens,   set  up  in 
int's  answer,  had  been  purchased  by  defendant  for  a 
e  consideration  from  the  parties  mentioned  in  de- 
r*8  answer;  that  the  amounts  thereof  were  correct; 
?iug  from  defendants,  Chedic  &  Milne,  at  the 
le  they  were  purchased  *by  defendant  Mar-  [*529] 
^m  Elson  &  Snyder,  Joseph  F.  Snyder  and 
tailey;  that  said  Elson  &  Snyder,  J.  F.  Snyder  and 
biiley  were  the  original  locators  and  owners  of  the 
y;  had  sold  the  same  in  several  moieties  to  defend- 
/hedic  &  Milne,  upon  conditions  that  at  stipulated 
id  Milne  4$:;  Chedic  should  pay  them  stated  sums; 
aid  sums  were  so  paid,  that  then  said  Elson  &  Sny- 
)8eph  F.  Snyder  and  A.  J,  Bailey  should  execute 
or  said. property'  to  said  Chedic  &  Milne,  and  in  case 
failure  of  said  Chedic  &  Milne  to  make  such  pay- 
that  then  said  Elson  &  Snyder,  Joseph  F.  Snyder 
.  J.  .Bailey  should  re-enter  said  premises,  and  said 
i  &  Milne  should  forfeit  their  right  thereto  and  to 
]rments  they  had  made  thereon.*' 
te  liens  plaintiff  admitted  defendant  Martin  had  duly 
«ed  by  deed  of  said  El^on  &  Snyder,  J.  F.  Snyder 
J.  Bailey,  and  that  the  balances  set  up  in  defendant 
.'s  answer  were  still  due  from  Chedic  &  Milne  to  Mar- 
iless  extinguished  by  an  alleged  tinist  which  they 
1  in  Martin,  in  favor  of  Chedic  &  Milne,  or  debarred 
judgment  of  the  court  in  the  cases  of  Elson  &  Sny- 
)8eph  F.  Snyder  and  A.  J.  Bailey  in  this  court  against 
i  &  Milne,   this  plaintiff,  and  this  defendant,  and 

16  case  of  Cribaon  v.  Chedic  el  aL,  which  was  tried  be- 
e  same  referee  and  in  connection  with  this  case,  we 
isposed  of  the  question  arising  as  to  the  trusteeship 
iin.  The  only  other  question  then  to  determine  in 
to  this  branch  of  the  cose  is,  has  this  claim  been 
»d  of  by  former  judgment  in  bar? 


444  Gibson  t;.  Milne.  [Sap.  CL 


Opiniou  of  the  Court — ^Beatty,  J, 


lu  August,  1862,  Elsou  &  Snyder  filed  their  bill  in  equity 
in  the  district  court  of  the  second  judicial  district  of  Nevadi 
territory,  setting  forth  that  they  had  sold  an  interest  of  aa 
tindivided  third  part  in  and  to  the  real  estate  now  in  con- 
troversy, and  also  certain  personal  property  in  and  about 
the  sawmill,  to  D.  B.  Milne,  for  five  thousand  dollars;  that 
when  the  payments  were  made  as  per  >vritten  contract,  then 
that  they  were  to  make  a  deed  to  Milne  for  the  property.  ] 
They  charged  that  Milne  had  not  paid  all  the  purchase-  i 
money,  but  still  owed  some  twenty-five  hundred  andseventf 
dollars,  besides  interest.  They  tendered  a  deed, 
[*530]  asked  for  a  sale  of  the  property  to  *8atisfy  tlieir 
demand,  and  made  various  parties  who  held,  or 
claimed,  or  were  supposed  to  claim  liens  on  the  property, 
parties  to  tbe  suit. 

Gibson  and  Martin  were  the  only  defendants  who  appear 
to  have  answered.  Tbey  set  up  in  their  answer  the  yeij 
same  claims  that  are  now  being  litigated  in  this  case.  Their 
answers  are  both  in  the  nature  of  cross  bills,  and  both  aak 
affirmative  relief.  Gibson,  in  his  answer,  first  denies  that 
there  is  anything  due  to  Elson  &  Snyder,  and  avers  that 
their  whole  contract  price  for  the  land  was  paid  aud  dis- 
charged before  the  filing  of  their  bill.  He  then  sets  up  his 
mortgage,  and  follows  this  by  an  allegation  that  plaintiis 
after  the  filing  of  their  bill,  had  assigned  all  their  iuteiest 
in  the  subject-matter  of  controversy  to  the  defendant  S.  B. 
Martin,  and  deeded  their  interest  in  the  land  to  him — that 
the  said  Martin  then  had  the  legal  title  of  the  land,  etc. 
Gibson  also  avers  that  Chedic  &  Milne  were  the  owners  of 
the  property,  long  and  openly  in  possession,  and  he  had  no 
notice  of  vendors'  liens  when  he  took  the  mortp^age  nnder 
which  he  claims.  A  number  of  other  immaterial  allegati(mi 
are  made,  and  the  answer  concludes  with  the  prayer  for  the 
sale  of  the  property,  and  a  disposition  of  the  proceeds  in 
accordance  with  his  views  of  the  law  of  the  case. 

Martin,  in  his  answer,  admits  that  he  had  purchased  of 
Elson  (fe  Snyder  their  claim  and  interest  in  the  land. 

By  an  order  of  court  the  case  of  £Z80ti  cfe  Snydei*  t.  D^ 
jB.  JUilne  et  al.,  alter  Wvii^  consolidated  with  the  cases  of 
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TBtph  F.  Snyder  v.  O.  W.  CJiedic  et  oL,  and  A.  J.  Bailey  v. 
'.  W,  Cliedic  et  aL,  was  referred  to  W.  H.  Brumfield,  Esq., 
)  hear  and  determine  the  same.  Subsequently  the  court, 
ithoat  setting  aside  the  reference,  made  the  following 
«der:  '*Snydei'  &  EUon  v.  D.  B.  Milne  et  aL,  and  J.  F. 
hyder  v.  Geo.  JV.  Cliedic  et  al.  The  demurrer  in  the  above 
muses  having  been  submitted  at  a  foimer  day,  and  it  ap- 
)earing  to  the  court  from  an  examination  of  the  pleadings 
in  said  suits  that  said  suits  are  based  upon  vendors'  liens, 
[htt  said  liens  have  been  transferred  to  one  Samuel  B. 
Hartin,  who  appears  as  the  real  plaintiff  in  said  actions. 
Hid  the  court  holding  that  no  transfer  of  such  lien  can 
be  made,  it  is,  therefore,  now  ordered  that  the  two  suits 
iI»OTe  named  be,  and  the  same  are,  hereby  dis- 
nissed  at  *plaintiffs  costs.  George  Turner,  Judge  [*531] 
iecond  Judicial  District  Court,  N.  T." 

This  is  claimed  to  be  a  judgment  in  bar  of  Martin's  right 
0  recover  the  claim  assigned  to  him  by  Elson  &  Snyder. 
9ie  only  demurrers  filed  in  the  eases  wherein  this  order  is 
Bide  are  the  demurrers  to  the  complaints.  The  complaints 
b  not  show  that  the  vendors'  liens,  as  they  are  termed  in 
lu8  order  were  assigned.  The  assignments  took  place  as 
iS  shown  both  by  the  answer  of  Gibson  and  Martin  after 
the  complaints  were  filed. 

This  order  to  dismiss  the  case  upon  the  happening  of  an 
Brent  subsequent  to  the  filing  of  the  complaints,  an  event 
vliich  is  made  apparent  to  the  court  by  the  filing  of  the 
iosweis,  and  not  by  the  allegations  of  the  complaint,  is 
called  a  judgment  on  demurrer. 

The  different  demurrers  interposed  by  several  defendants 
vere  filed  in  the  three  suits  at  dates  ranging  from  August 
to  November,  1862.  The  answers  were  filed  at  dates  rang- 
ing from  May,  1863,  to  December,  1803.  This  order  was 
made  in  January,  1864,  apparently  without  trial,  without 
Evocation  of  the  order  submitting  the  case  to  a  referee, 
tod  professedly  upon  demurrers  which  had  apparently  been 
abandoned  by  the  parties  filing  them,  for  the  same  parties 
vho  demarred  in  1862  answered  in  1863.  An  order  thus 
iDade  cannot  be  held  to  be  a  judgment  on  the  merits  which 
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can  bo  pleaded  or  proved  in  bar  of  another  action.  Bat 
admitting  it  is  a  judgment  of  some  sort,  it  only  amounts  to 
this:  that  by  the  judgment  of  that  court  a  vendor's  hen  wai 
not  assignable,  and  therefore  a  bill  to  enforce  such  liea 
would  not  be  entertained,  but  was  dismissed.  The  onler 
of  dismissal  is  made  especially  on  this  point.  This,  then, 
might  bo  hold  a  bar  to  proceedings  by  the  same  parties,  or 
their  privies,  to  enforce  a  veudor^s  lien  as  such.  But  if  the 
plaintiffs  iu  that  action  hAd  the  legal  title,  and  couvejed 
that  title  to  Martin,  would  it  be  any  defense  to  an  action  of 
ejectment  to  say  a  court  of  competent  jurisdiction  in  a  suit 
between  the  same  parties  had  decided  that  a  Tendor*s  lien 
was  not  assignable.  It  appears  to  us  that  such  a  proposi- 
tion is  absurd.     Elson  &  Snyder  are  admitted  iu  this  case 

to  have  had  what  must  be  considered  the  legal  title 
[*532]  (that  is,  all  the  title  ono  can  *have  in  public  kud); 

they  never  parted  with  that  title  until  they  conveyed 
it  to  Martin.     Martin  is  in  possession  under  a  legal  title, 
and  cannot  bo  deprived  of  that  possession  until  the  parties 
who  contracted  to  purchase  of  Elson  &  Snyder  or  their 
mortgagees  shall  have  paid  the  purchase  price.     The  do- 
fondant  Martin,  in  his  answer  in  this  case,  says  he  purchased 
of  Elson  it  Snvder  their  vendor  a  lien,  but  other  averments 
in  the  answer  and  the  admissions  of  plaintiff  that  are  on 
record,  show  dearly  what  ho  did  purchase,  to  wit:  The  fee 
of  the  land  subject  to  the  contracts  for  conveyance  to  Milne 
when  ho  made  certain  payments.     This  is  not  a  vendor's 
lion  iu  the  ordinary  sense  of  that  term,  and  the  question 
does  not  arise  whether  such  lien  is  or  is  not  assignable. 
Xor  does  it  make  any  difference  that  a  part  of  the  money 
agreed  by  Miiito  to  bo  paid  Elson  &  Snyder  was  for  person- 
ality and  not  for  the  land.     The  written  contract  between 
the  parties  sIkuvs  that  Elson  and  Snyder  were  not  to  convey 
the  land  until  the  whole  was  paid. 

A  court  of  ohanoerj-  will  not  compel  them,  or  one  hold- 
ing under  them,  to  make  a  deed  or  surrender  the  possession 
until  the  whole  tive  tluuisiuid  dollars  and  interest  is  paid. 

The  dtvrtH*  must  be  reversed.  The  court  below  will  de- 
ortH*  the  Side  of  the  property,  and  payment  out  of  the  pro- 
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be  costs  of  this  snifc,  and  the  charges  of  making 

next,  i^hat  is  due  to  Martin  as  the  successor  in 

:  Elson  &  Snjder,  and  to  provide  for  the  payment 

nonnt,  if  the  sales  of  the  property  amount  to  so 

rd,  the  court  will  ascertain  the  true  amount  due 

,  that  is,  whether  there  is  seven  hundred  dollars 

est,  or  twelve  hundred  and  fifty  dollars  and  in- 

1  decree  the  payment  of  this  next  after  the  claim 

derived  from  Elson  &  Snyder.     Fourth,  if  any 

left  after  paying  these  claims,  that  it  shall  be  ap- 

k  credit  on  the  mortgage  executed  by  Ghedic  & 

Martin.     Provided,   that  if  there  is  more  than 

pay  half  the  amount  due  on  the  Chedic  &  Milne 

only  one-half  the  amount  due  upon  said  mort- 

.  be  paid  out  of  this  fund,  and  the  balance  paid 

to  abide  the  future  order  of  that  court. 


ILUAMS  ET  AL.,  Appellants,  v.  B.  GLASGOW, 

Respondent. 

[1  Nbtada,  533.] 

•SuTFiciKNOT  or  CoxPLAniT  roit-  Monet  Loankd. — In  an  action 

er  money  loaned,  if  the  complaint  charges  the  indebtedness,  the 

in  which  it  accmed,  tha  promise  to  pay  and  the  refusal,  it  is 

t. 

L  IxTEBXST. — Interest  exceeding  ten  per  cent,  per  annnm  cannot 

ered  unless  the  promise  to  pay  it  be  in  writing. 

[ov  or  Laws  Pbkyiouslt  Intebpbetkd  bt  Othkb  States. — In 

I  the  practice  act  of  California,  it  must  be  presumed  to  have 

>pied  as  iutetpreted  by  the  highest  court  of  judicature  of  that 

Tuw  or  Obdeb  DismssiNO  Attachment. — Upon  an  appeal  from 
ddgment,  this  court  will  rciFiew  an  order  of  a  district  court  dis- 
an  attachment,  if  the  appeal  is  also  taken  from  such  order. 
Law  or  1861  Conbtbued. —  The  attachment  law  of  18C1  was 
mled  by  the  amendment  of  lbC4-5.  The  old  law  remains  nnim- 
a  to  debts  contracted  prior  to  the  amendment,  whilst  the  amend- 
lare  application  only  to  liabilities  incurred  since  the  Ist  day  of 
.su  1865. 

mBKSt  or  AmDATXT.— When  an  attachment  is  issued  upon  a  claim 
I  prior  to  the  Ist  day  of  April,  a.  d.  1865,  the  affidayit  is  sufficient 

CL)    t]rtT.»6;5HeT.15;7NeT.33;8NeT.813. 
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if  it  conforms  to  the  requireraentB  of  the  act  of  IbGl,  and  need  not  eaip 
tain  tho  averments  required  by  the  act  of  1864-5. 
Idem— Pi-KA  in  Adatkmknt. — If  the  nf&ilavit  be  insufficient,  it  cannot  bi 
taken  ndvuntago  of  after  plea  in  abatement.     Such  a  plea  is  a  waixetd 
nil  defects  in  the  affidavit. 

Appeal  from  the  District  Court  of  the  Sixth  Jadiciil 
District,  State  of  Nevada,  Humboldt  County,  Hon.  E.  F. 
Dunn  presiding. 

The  facts  suiBcientlj  appear  in  the  opinion. 

Harris  if*  jRen-?/  and  Qawt  ct  Hardy,  for  Appellants. 

il/.  S.  liomiifield  and  George  A.  Nourse,  for  BespondenL 

[*536]      *By  the  Court,  Lewis,  C.  J. : 

Tho  demurrer  interposed  by  the  defendant  in  this  cawB 
was  improperly  sustained.  The  complaint,  though  rather 
inartificiaily  drawn  contains  all  the  allegations  necessaij 
in  an  action  of  assumpsit  for  money  loaned.  It  is  avemd 
that  the  plaintiffs,  at  the  request  of  the  defendant,  loanad 
him  tho  sum  of  four  hundred  dollars,  seventy-five  dollars  d 
which  was  paid  by  tho  assignment  of  certain  mining  stod 
at  the  time  of  the  loan;  that  the  defendant  undertook  aul 
promised  to  paj'  the  remaining  three  hundred  and  twentj- 
five  dollars,  with  interest  thereon  at  the  rate  of  ten  per  cent 
per  month,  at  a  certain  time  specified;  that  though  ofttt 
requested  to  pay  the  same  the  defendant  has  neglecfed  and 

refused  so  to  do,  and  that  there  is  due  to  plaintilb 
[*537]  from   defendant   the   sum  of    three   hundred  *anl 

twenty-five  dollars,  with  interest  at  the  rate  of  tea  | 
per  cent,  per  month.     Then  follows  a  lengthy  count  chaig-  | 
ing  the  defendant  with  having  procured  the  money  by  meani  : 
of  misrepresentation  and  fraud,  which  is  mere  8uri)lo8ag^ 
and  upon  motion  might  have  been  stricken  out.     It  does 
not,   however,  vitiate  the  first  count,  which  embodies  all 
tho   necessary   allegations,    the   indebtednesss  for  monej 
loaned  at  the  defendant  s  request,  the  promise  to  i^ay,  and 
the  refused  to  do  so.     This  is  all  that  was  required  in  the 
indtbihUus  count  for  money  loaned  at  commou  law  (1  Chit 
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.  341),  and  is  certainly  sufficient  under  the  code.  Per- 
.p9  the  complaint  should  have  shown  that  the  promise  to 
.y  ten  per  cent,  per  month  interest  was  in  writing,  for  if 
were  not,  only  ten  per  cent,  per  annum  can  be  recovered 
lawR  of  1861,  p.  100,  Sec.  4);  but  the  failure  to  allege 
mi  fact  is  ground  only  for  special  demun-er,  if  for  any  at 
1,  for  the  allegation  is  defective  only  as  to  a  part  of  the 
emand  and  not  as  to  the  entire  cause  of  action.  The  com- 
laint  being  sufficient  as  to  the  principal  sum  claimed,  the 
jeneral  demurrer  should  have  been  overruled.  (1  Chit. 
^1.  664.)  The  second  point  made  on  the  demurrer  is  that 
IBreral  causes  of  action  are  improperly  united.  Though 
Ibere  is  much  useless  matter  in  the  complaint,  the  only  re- 
Brf really  sought  is  the  recovery  of  a  certain  sum  of  money; 
Bid  the  allegation  of  fraud  and  of  the  assessment  and  sale 
itthe  stock  assigned  as  collateral  security  is  mere  surplus 
iitter,  and  not  the  statement  of  another  cause  of  action. 
lb  relief  independent  of  the  recovery  of  the  sum  of  three 
bsdred  and  twenty-five  dollars  with  interest  is  sought,  and 
ftdeed  the  complaint  would  justify  nothing  more  if  it  were 
inmed. 

The  letter  of  the  practice  act  does  not  seem  to  authorize 
lie  review  of  an  order  dismissing  an  attachment  upon  appeal 
Rim  such  an  order,  and  also  the  final  judgment.  It  cannot 
kesaid  to  be  an  "intermediate  order  or  decision  involving 
he  merits  and  necessarily  affecting  the  judgment;"  and  yet 
rifli  no  shadow  of  authority  beyond  this  the  supreme  court 
9i  California  has  held  that  such  an  order  will  be  reviewed 
an  appeal.  (Beiss  v.  Brady,  2  Cal.  132;  Griswold  v.  Sharpc, 
iM.  17;  Tuaffe  v.  BoaetUfuil,  7  Cal.  514.)  And  in 
"iidopting  the  practice  act  of  that  State,  it  must  be  [^538] 
pesnmed  to  be  adopted  as  interpreted  by  the  high- 
est court  of  judicature  of  that  state.  In  cases  other  than 
ftoDB  settling  questions  of  practice,  where  decisions  are  ap- 
jirently  so  unauthorized  by  the  statute,  we  would  not  be 
disposed  to  recognize  this  rule;  but  where  it  is  a  mere 
to^on  of  practice,  it  is  perhaps  the  best  rule  which  can 
^  adopted,  and  one  which  has,  at  least,  the  merit  of  being 
teerally  respected  by  the  courts.     Upon  this  rule  and  the 
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anthorities  above  referred  to,  this  court  places  its  anthontf . 
to  review  the  action  of  the  court  below  in  dismissing  thf 
attachment  in  this  case. 

The  defendant's  motion  to  discharge  the  writ  was  based 
upon  the  insufficiency  of  the  affidavit,  and  the  defect  cooh 
plained   of,  is  that  it  is  not  alleged  therein  that  the  deU 
claimed  is  not  secured  by  '*  lien  or  pledge  upon  real  or  pe^ 
sonal  property."    The  statement  of  this  fact  is  made  neoM: 
sarj'  by  the  law  of  1864  and  1865,  which  does  not,  LoweTer, 
apply  to  this  case.    The  attachment,  if  allowable  at  all,  coold 
only  bo   issued  under  the  law  of  1861.     The  debt  npoi 
which  this  action  is  based  was  incurred  before  the  passagB 
of  the  law  of  1864-5,  and  that  act  only  applies  to  contndi- 
mado  after  its  passage,  leaving  the  old  law  unimpaired  fista^ 
debts  incurred  prior  to  the  passage  of  the  new  act 
act  of  1861  is'  not  repealed,  but  only  amended  in  ceitibi 
particulars,  which  amendments  have  no  application  to  OOB- 
tracts  made  prior  to  its  adoption.   In  this  action,  theiefan^ 
which  is  brought  upon  a  conti*act  made  prior  to  such  amende 
ment,  the  old,  and  not  the  new  law,  should  be  followed,  bf 
which  it  is  only  required  to  be  shown  that  the  debt  "hM 
not  been  secured  by  any  mortgage  on  real  or  personal  prop- 
erty,'' which  was  done  in  this  case.     In  this,  as  well  asil 
other  rospects,  the  affidavit  seems  to  be  sufficient.    Bat  if' 
the  di'feot  complained  of  really  existed,  the  defendant  codii 
not  take  advantage  of  it  after  filing  his  plea  in  abatement 
bocauso  the  filing  of  that  plea  was  a  waiver  of  any  defeell 
in   tho  affidavit.    (Drake  Attach.,  Sec.  421.)    The  cooii 
thoroforo,  erred  in  discharging  the  attachment,  and  sostaii*  I 
ing  iho  demurer. 
Judgment  reversed. 
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L  B.  HAEVET,  Appellant,   v.  THE  SIDES  SILVEE 
MINING  COMPANY,  Respondent. 

[1  Nevada,  539.] 

KB  OF  Damaoks  vob  Injccx  to  Pbopebtt.  —  Where  dnmAges  are 
for  depoiiiting  ft  largo  quantity  of  earth  on  the  premises  of 
plaintiff,  and  it  is  shown  that  the  cost  of  removing  it  would  exceed  the 
Tihie  of  the  premises,  it  is  error  to  charge  the  jury  that  the  sum  of 
'  money  which  it  would  take  to  remove  the  earth  from  the  plaintiff's  lot  in 
the  proper  measure  of  damages.  But  where  the  cost  of  repairing  the 
lajiuy  does  not  exceed  the  value  of  the  property,  such  cost  will  usually 
^ :  be  the  measure  of  damage. 

-Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
State  of  Nevada,  Storey  County,  Hon.  Eichard  Eisinq 
iding. 

ii^llie  facts  appear  in  the  opinion  of  the  Court. 

^°erley  cfe  DeLong^  for  Appellant, 

-  WUyer  it  WliitmaUy  for  Respondent. 

*By  the  Court,  Lewis,  C.  J. :  [*541] 

!Rie  facts  in  this  case,  as  presented  to  us  by  the  tran- 
^ipty  are  substantially  as  follows:  In  July,  a.d.  1863,  the 
bliitiff  purchased  a  certain  lot  in  the  city  of  Virginia, 
lu  the  quartz  lode  claimed  by  the  defendant,  from  per- 
ms claiming  to  have  located  it  in  1860.  Shortly  after  the 
Amjance  to  him  he  graded  about  two-thirds  of  it,  and 
vflt  a  dwelling-house  thereon  at  a  cost  of  four  thousand 
ve  hmidred  dollars,  and  inclosed  the  lot  with  a  fence  and 
hme  wall.  That  the  defendant,  whilst  sinking  a  shaft  upon 
tt  ledge,  deposited  from  one  thousand  to  fifteen  hundred 
0B8  of  earth  and  rock  on  that  part  of  the  lot  not  graded 
IT  improved,  broke  down  the  fence  and  stone  wall,  and  by 
■ndng  water  upon  the  lot  destroyed  the  plaintiff's  cellar; 
^reason  of  which  he  suffered  an  actual  damage  of  about 
Igfat  hundred  and  fifty  dollars,  besides  the  loss  of  three 
^aks'  rent  of  hijs  house,  and  the  use  of  that 
Hution  of  the  lot  apon  which  the  earth  is  depos-  p542J 
d.    The  plaintiff  claimed  five  thousand  dollars 
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damages,  and  recovered  throe  thousand  eight  hundreil.  J 
motion  for  new  trial  having  been  made  bj  the  defendaidi 
and  granted  by  the  court  below,  plaintiff  appeals. 

Upon  submitting  the  case,  the  judge  charged  the  jmy, 
that  the  true  measure  of  damage  was  the  sum  of  moDCjtU 
it  would  require  to  remove  the  dirt  from  the  plaintiff's  loi; 
with  a  reasonable  compensation  for  injury  to  buildings  ud 
fencing,  together  with  the  amount  of  rent  which  was  lostbj 
reason  of  the  unlawful  acts  of  defendant. 

If  the  jury  were  misdirected  as  to  the  law  in  this  instrno- 
tiou,  the  new  trial  was  i^roperly  granted.  Under  some  ci^ 
cumstauces  the  instruction  would  perhaps  be  perfectly  cop 
rect,  though  clearly  erroneous  upon  the  facts  as  presenial 
to  us  in  this  case.  The  measure  of  damage  for  injarj  If 
property  is  not  always  the  sum  of  money  which  it  woull 
take  to  repair  the  injur}',  or  to  restore  the  property  to  tti 
condition  it  occupied  before  the  injury.  In  those  cM 
whore  the  cost  of  restoring  it  to  its  original  condition  tnl 
exceed  its  actual  value  (which  may  often  be  the  case),  tb 
value  of  the  property  and  not  the  cost  of  removing  the  i* 
jury  complained  of,  would  be  the  proper  measure  of  iki 
ilamago.  If  the  rule  announced  in  the  instruction  were  ii 
bo  followed  in  all  eases  of  this  character,  the  damage  recof 
?rod  might  often  greatly  exceed  the  value  of  the  proper^ 
appropriated  or  trespassed  upon.  In  this  very  case,  snp 
pose  the  plaintiff  had  no  improvements  on  the  lot,  and  ifc 
ival  value  would  not  exceed  one  thousand  dollars,  caniibi 
claimed  that  the  plaintiff  would  be  entitled  to  recover  wU 
it  would  cost  to  remove  the  earth,  which  would  exceed  bj 
two  thousiind  dollai*s  the  actual  value  of  the  entire  lot?  Ai 
it  is,  had  the  jury  taken  the  highest  cost  estimated  bytta 
wiinossos  for  removing  the  dirt,  it  would  haye  amounted  a 
I  ho  .Miji^rogate  to  six  thousand  dollars,  a  sum  exceeding  tba 
iMitiro  value  of  the  property,  whilst  the  plaintiff  continiwi 
ill  tho  tMijoymont  of  his  dwelling-house  and  two-thirds  of 
his  \o[,  juul  which  do  not  ap|^ar  to  have  suffered  anyp«^ 
lUiuuMit  dopivoiation  from  the  deposit  of  earth  on  the  letf 
of  iho  lot.  If  the  dump  pile  were  a  continuing  ii" 
I  **o  1*^  I  jury,  rtMuloring  the  balance  of  the  lot  less  *valtDttbl^ 
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i  the  lioase  less  convenient,  and  the  cost  of  removing 
)  dirt  'woald  not  exceed  tbe  damage  tlias  suffered  by  the 
untiff,  it  might  have  been  coiTect  to  charge  the  jury 
At  tbe  proper  measure  of  damage  would  be  the  cost  of 
ich  removal;  but,  on  the  other  hand,  if  the  cost  of  re- 
Kmng  the  earth  would  exceed  the  damage  suffered  by 
jbintiff,  it  would  be  error  so  to  charge  them. 

Where  an  injury  is  done  to  a  building,  as  in  the  case  of 
Waller  v.  Post  (4  Abb.  Pr.  389),  cited  by  counsel  for  ap- 
pllant,  the  cost  of  putting  it  in  as  good  condition  as  it  was 
kfore  the  injury  would  be  the  proper  measure  of  damage, 
kin  most  cases  of  the  kind  such  cost  would,  in  fact,  be 
b  actual  damage  suffered  by  the  complainant,  though 
there  there  was  a  total  destruction  of  a  building  it  was  held 
Mtt  the  value  of  the  building,  and  not  the  cost  of  rebuild- 
^  it,  was  the  proper  measure  of  damage.  ( Wylie  v.  Smith- 
Dwn,  8  Ire.  236.)  So  in  Jones  v.  Goodaij  (8  M.  &  W.  146), 
le  English  court  of  exchequer  held  that  the  proper  measure 
t  damage  in  an  action  of  trespass  for  entering  upon  the 
hintiff's  close  and  carrying  away  the  soil  was  the  value  of 
be  land  removed,  and  not  the  expense  of  restoring  the 
lemises  to  their  original  condition. 

Though  the  charge  given  by  the  court  in  this  cause  might 
le  eorrect  in  some  cases,  it  is  not  the  rule  where,  as  in  this 
Me,  the  cost  of  restoring  the  property  to  its  original  con- 
Bition  might  exceed  its  value  or  the  actual  damage  sustained 
by  the  plaintiff.  The  new  trial  was  therefore  properly 
feinted. 

Ordered  accordingly. 


SHE  STATE  OF  NEVADA  r.  A.  P.  WATERMAN  et  al. 

[1  Nevada,  543.] 

fcttff  Irbxctmeict — ADififiSiBiLiTY  OF  Wifk's  TESTIMONY. — When  two  par- 
ties mre  jointly  indicted  but  tried  separately,  the  wife  of  one  may  be  a 
witaeas  for  or  against  the  other,  if  her  husband  cannot  be  beuefited  or 
injured  by  her  testimony. 

. ^When  the  wife  of  an  accomplice  is  called,  her  testimony  is  entitled 

■tlmifft  ttrth'-  same  weight  and  effect  as  that  of  an  accomplice. 

maa>  vox  bb  Bspkatko. — When  a  judge  gives  an  instruction 
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to  tbo  jury  on  nny  point  which  is  clear  and  intelligible,  we  do  sotthiik 
he  is  bound  to  repent  it  in  hmgaage  of  counsel,  which  is  sobstaatiillf  { 
the  same  bnt  less  clear,  and  therefore  liable  to  be  misandeistood. 

Ambiguous  Instbuction. — An  instruction  to  the  jnty  in  regard  to  the  effect  to 
be  produced  by  a  certain  letter  alleged  to  have  been  written  byddea^: 
ant  cou8tmed:  Held,  ambiguous. 

[*544]  Bkmabes  of  a  Judok— Wukn  pbopib. — *The  statute  which  nqnici 
the  charge  or  instruction  of  the  court  to  be  in  writing,  is  notnolalaii 
by  the  judge  telling  the  jury  that  he  could  not  instruct  them  as  to  oi 
ters  of  i'uct. 

Vebdict — Court  mat  suggest  Cobbkction  of. — The  court  may  alv»;i  n^ ! 
gest  to  the  jury  a  correction  of  their  verdict  as  to  form. 

*  Alibi— EviDKNCB  when  sufficiknt  to  establish. — When  the  defendant  i^i 
tempts  to  estaiblishana/i^i,  which  if  establisheil  would  show  the  impoii'l 
sibility  of  hi<i  connection  with  the  offense  charged,  he  takes  on  hioMft.-^ 
the  uffirmatiTe  of  the  proof.     But  it  is  not  necessary  he  should  ettabU.j 
his  dofeuse  by  preponderating  evidence.    It  is  sufficient  if  his  eridn 
is  such  ns  to  raise  a  reasonable  doubt  whether  he  was  present  at  thi^ 
place  where  the  offense  was  committed,  or  at  a  different  plsoe,  aiidoi 
which  was  inconsistent  with  the  i>ossibility  of  his  guilt. 

^  Instructions  not  Applicable  to  the  Case  hat  be  Befuskd. — When  till 
court  refuses  to  give  an  instruction  containing  a  correct  legal  priDrifH 
and  there  is  nothing  in  the  transcript  to  show  whether  it  was  or  vaiMlj 
applicable  to  the  case  in  which  it  was  asked,  we  may  presume  the  *•] 
fusal  was  on  the  ground  that  it  was  not  applicable  to  the  case  on  tnL 
The  court  give  an  instruction  which  is  wioug  in  reganl  to  a  meni^  i 
struct  principle,  which  the  record  afiirmatively  shows  had  no  appUcaliM^ 
to  the  case  on  trial,  this  will  not  be  held  error. 

Etidknck  Divided  into  Thbke  Classes.— Evidence  in  regard  to  its  eail^\ 
bilily  or  the  degree  of  conviction  which  it  must  produce  may  bedinU^ 
into  threee  classes:  First- That  which  establishes  a  fact  bejoadrf; 
rttimmaltle  ihmht.  SSfCond — That  which  establishes  a  fact  by  pRp0^ 
derating  evidence.  Third — That  which  only  renders  it  probable  thrfi 
fact  may  exist,  or,  in  other  words,  reasonably  doubtful  if  it  does  not  eniti  i 

Idfm     SuFFiriKNCY  OF  EVIDENCE  FOB  DKFENbE. — When  a  defendant  in  ft  : 
criminal  case  nsserts,  by  way  of  defense,  the  existence  of  any  fsct  vkick 
is  phyKioally  incoui)mtible  with  his  guilt  of  the  crime  charged,  itisn^ 
Acieut  to  entitle  him  to  an  acquittal,  if  his  eridence  iu  support  of  tM 
fact  rtMiches  only  the  third  class. 

ArPE.vL  from  tlio  District  Court  of  the  First  Judicial  Dis- 
tviot.  State  of  Xoviula,  Storey  County,  Hon.  Bichabd  Bisd» 
pivsiiliuj*. 


The  facts  of  the  ease  are  fully  stated  in  the  opinion  of  tto 

court. 


lit  2  N«T.  i.*T ;  3  NeT.  99;  6  N>T.  MS;  8  Ner.  »1*  9  V9t.  HI. 
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Izer  (k  Kei/ser,  for  Appellant,  Waterman. 

lUiams  &  Bixler  and  AiUyniey^General  for  Bespondent. 

'  the  Court,  Beatty,  J. : 

u  this  case  a  joint  indictment  for  robbery  was  [*547] 
d  against  the  appellant  and  others.  Before 
^  to  trial  a  nolle  prosequi  was  entered  as  to  one  of  the 
ies  indicted  ;  two  of  the  accomplices  (Haynes  and  Low) 
t  admitted  to  testify  as  witnesses  for  the  state,  and  two 
of  the  accused  (Waterman  and  Harris)  were  put  on 
The  jury  brought  in  a  verdict  of  guilty  as  to  Water- 
,  and  failed  to  agree  as  to  Harris.  Waterman  moved 
.  new  trial  and  in  arrest  of  judgment.  Having  failed 
loth  motions,  and  judgment  having  been  rendered 
ist  him,  he  appeals  to  this  court. 

'he  first  point  made  by  the  appellant  is,  that  [^548] 
rrand  jury  which  found  the  indictment  was  not 
erly  drawn,  and  was  composed  of  persons  not  qualified 
it  as  jurors,  because  they  had  not  paid  their  poll-taxes 
registered  their  names  as  voters.  We  see  no  irregu- 
Y  in  the  mode  of  drawing,  and  we  have  decided  in  the 
of  the  Stale  v.  Sedge  that  it  was  not  necessary  that  a 
on*  should  have  paid  his  poll-tax  and  registered  his 
6  as  a  voter  prior  to  last  October  to  qualify  him  for  jury 
^  The  second  point,  and  one  upon  which  counsel  seem 
sly  with  much  confidence,  is  that  the  court  below  erred 
lermitting  Mary  Haynes,  wife  of  an  accomplice  in  the 
bery,  to  testify  against  appellant. 

omisel  cite  three  authorities  to  sustain  their  position, 
first  case  cited  is  Rex  v.  Neal  et  al,  (7  Car.  &  P.)  This 
I  does  not  sustain  the  position  of  counsel.  We  do  not 
orstand  the  court  there  as  deciding  absolutely  that  the 
of  the  accomplice  was  incompetent  to  testify,  but  that  if 
did  testify,  that  the  court  would  under  the  circumstances 
lat  case  consider  her  testimonv  as  no  better  than  that  of 
coomplice;  and  if  no  other  evidence  could  be  had  tend- 
jo  oorroborate  the  testimony  of  the  accomplice,  would 
se  the  jury  to  acquit.  Some  of  the  expressions  of  Oreen- 
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leaf  (aDotber  authority  referred  to)  are  general  and  compre- 
hensive enough  to  sustain  the  position  of  counsel;  jet  froa 
the  concluding  sentence,  in  section  335,  it  is  evident  to  our 
mindd  Mr.  Greenleaf  was  of  opinion  that  in  just  such  a  caM 
as  this  the  testimony  of  a  wife  of  an  accomplice  migiit  be 
heard. 

The  same  observations  would  apply  to  some  general  le- 
mai'ks  made  by  Mr.  Wharton  on  his  work  on  criminal  law, 
to  be  found  in  sections  767  and  769  of  that  work.  Bat 
these  general  propositions  are  qualified  by  other  sectioniL 
In  section  768  Wharton  uses  this  language:  **H.  D.  S-ZL 
and  T.  were  jointly  indicted  for  murder,  and  a  sepanis 
trial  awarded  to  T.  Upon  the  trial  of  T.  he  offered  to  prove 
an  alibi  by  the  wives  of  H.  and  S.  It  was  held  that  ihef 
were  competent  witnesses.  The  court,  after  reviewing  tin 
authorities  upon  the  question  say :  '  The  mere  fact  that  tlia 
husband  is  a  party  to  the  record  does  not  of  itsdf 
[^549]  exclude  the  wife  as  a  ^witness  on  behalf  of  othar 
parties,  but  the  rule  of  exclusion  is  only  to  be  ap- 
plied to  cases  in  which  the  interest  of  the  husband  is  to  be 
affected  by  the  testimony  of  the  wife.'" 

This  quotation,  we  think,  contains  the  tme  rule.  Whee 
the  husband  is  jointly  indicted  with  others  the  wife  cannot 
testify  if  the  effect  of  her  testimony  is  to  injure  or  ben^ 
her  husband.  But  when  her  husband  can  derive  no  benefit 
nor  receive  any  detriment  from  her  testimony,  we  see  no  ob- 
jection to  her  testifying.  We  cannot  conceive  in  this  caM 
how  the  testimony  was  to  benefit  or  injure  her  husband. 
Our  stiitute  forbids  the  conviction  of  any  one  on  the  testi- 
mony of  an  accomplice  without  corroborating  testimony. 
The  court  instructed  the  jury  in  effect  that  the  evidence  of 
Mrs.  Haynes  was  not  to  be  received  in  corroboration  of  bar 
husband's  testimony,  to  justify  conviction  without  other 
corroborating  testimony.  AVitli  this  instruction  certainly 
the  prisoner  has  no  right  to  complain.  Her  testimony  w« 
only  allowed  to  have  the  weight  and  effect  that  is  given  to 
the  testimony  of  an  accomplice.  We  think  there  was  no 
doubt  she  was  competent  to  testify,  and  her  testimony  was 
at  least  entitled  to  tViVn  degc^  ol^^^i^lit  and  efficacy. 
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)  next  error  complained  of  is  that  the  court  did  not 
certain  instructions  in  the  precise  language  in  which 
nrere  asked.     The  facts  appear  to  be  that  defendant 
sd  certain  instructions  to  the  court.    None  of  them  were 
in  the  hearing  of  the  jury  until  the  court  had  examined 
.     The    judge  marked    certain    of    the    instructions 
m,"  and  read  those  so  marked  to  the  jury.     Upon  one 
iction  he  marked  **not  given;"  upon  some  five  others 
irked  "given  in  substance."    These  last,  it  would  ap- 
were  not  read  to  the  jury,  but  a  reference  to  the  writ- 
barge  of  the  judge  shows  that  they  were  all  "given  in 
uice"  in  his  general  charge.     The  charge  contains  not 
he  substance  but  almost  the  same  language  contained 
)8e  instructions,  with  the  exception  of  the  correction 
ae  grammatical  and  verbal  inaccuracies  in  the  instruc- 
asked.    We  think  when  a  judge  gives  a  charge  on  any 
alar  point  in  clear,  intelligible  and  correct  language, 
lot  error  to  refuse  to  repeat  it  in  language  which,  from 
incorrect,  ungrammatical,  or  not  sufficiently  guarded 
itricted  in  its  jberms,  is  liable  to  be  misuuder- 
i  by  the  jury.    The  next  error  assigned  is  that  [*550] 
mrt  erred  in  giving  instructions  to  the  jury  in 
i  to  the  effect  to  be  produced  by  a  certain  letter  alleged 
re  been  written  by  the  defendant,  in  case  they  should 
iiat  he  did  write  it.    The  entire  charge  on  this  point  is  as 
rs:  "From  all  the  testimony  in  the  case  upon  theques- 
jon  will  determine  whether  the  letter  purporting  to 
been  written  by  Waterman  to  Low  is  genuine  or  not, 
lant  Waterman  having  attacked  it  as  not  being  gen- 
ii you  should  find  that  the  letter  is  genuine,  this  is 
lee  which  you  should  duly  consider  as  corroborating 
tttements  of  the  accomplices  against  the  defendant 
man,  tending  to  connect  him  with  the  commission  of 
leged  offense.     But  this  letter  of  itself  should  not  be 
lered  as  tending  to  corroborate  the  statement  of  Low 
[aynes  as  to  the  defendant  Harris."    We  think  there  is 
language  in  this  part  of  the  charge  that  might  have 
more  guarded,  yet  we  are  hardly  prepared  to  say  there 
n  in  the  charge.    As  we  understand  it,  it  was  rather 
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advice  to  the  jury  to  weigh  and  consider  that  letter,  and  d» 
termine  what  weight  and  effect  it  shoald  huve,  if  any,  ii 
corroborating  the  testimony  of  accomplices  against  Walei 
man,  than  instruction  that  it  should  have  weight  and  effise 
for  that  purpose.  The  language  in  this  instance  is  amUg 
nous,  and  it  would  be  well  if  the  case  is  retried,  to  conee 
that  ambiguity. 

During  the  time  the  jury  were  out  consulting  as  to : 

verdict,  they  came  in  and  propounded  some  question  io  tb 

presiding  judge,  in  writing.     He  informed  them  the  qua 

tion  they  asked  was  one  relating  to  facts  of  which  thejwer 

the  judges,  and  he  could  give  them  no  instructions  on  tb 

subject.     It  is  complained  that  this  is  a  violation  of  tt 

statute  which  requires  the  judge's  charge  in  felonies  to  b 

in  writing.     We  think  this  was  not  a  violation  of  the  spiii 

or  intention  of  the  statute.     It  was  not  the  intention  of  ft 

statute  to  prevent  the  judge  addressing  any  remark  to  ib 

jury,  but  only  to  reduce  to  writing  those  instmctioDfl  i 

regard  to  the  legal  propositions  involved  in  the  case,  n 

which  might  be  the  subject  of  review  in  this  court.    Piol 

ably  in   almost   every   trial   of  a  felony   case  the  judj 

addresses  some  words  to   the  jury,   which   are  in  soB 

respects  to   be  regarded  as  instructions,  yet  sue 

[*551]  conduct  *of  the  judge  is  not  held  to  he  error,  i 

very  common  method  is  for  a  judge  to  tell  the  jiu 

he  will  read  the  definition  of  the  offense  charged  from  tk 

statutes,  and  then  read  what  the  statute  says  in  definifl 

the  offense.     Here  the  preliminary  information  or  chaigoi 

given  orally,  but  the  body  and  substance  read  from  fl 

statutes.     We  are  not  aware  this  has  ever  been  claimed  i 

bo  error.     Certainly  this  would  be  full  as  objectionable  I 

telling  the  jury  he  could  not  charge  them  on  a  carUi 

point.     (See  9  Nev.  121.) 

It  is  also  claimed  that  the  verdict  rendered  in  this  case  i 
not  the  verdict  of  the  jury,  because  when  the  foreman  fin 
handed  in  his  verdict  the  court  examined  it  and  snggestai 
that  it  was  not  exactly  formal,  and  on  that  suggestion  th 
foreman  corrected  it,  handed  it  to  the  clerk,  and  it  i>i»i» 
corded  as  corrected,     Mtei  X^e^vii^  x^ovded  it  was  road  to 
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he  jary,  and  being  asked  if  it  was  their  verdict,  they  all 
ttented  to  it.  The  verdict  as  onginallj  written  read  as 
oUows : 

"  The  State  of  Nevada  v.  A,  P,  Watei^man. — We,  the  nn- 
leraigued,  jurors  in  the  above  case,  find  a  verdict  of 
loiltjy  as  charged  in  the  indictment. 

*' J.  H.  TiLTON,  Foreman." 

As  corrected,  it  reads  as  follows: 

"First  District  CoxxTt—TIie  Slate  of  Nevada  v.  A.  P. 
^okrman  ami  C.  A.  Hanria,  We,  the  undersigned,  jurors 
1  the  above  case,  find  a  verdict  of  guilty,  as  charged  in  the 
idictment  against  A.  F.  Waterman. 

**  J.  H.  TiLTON,  Foreman." 

We  think  there  is  nothing  in  this  point,  because  both 
srdicts  mean  the  same  thing,  and  it  is  always  competent 
ir  the  court  to  suggest  the  correction  of  a  verdict  in  mere 
tatter  of  form.  Even  if  there  had  been  a  substantial 
iffisrence  between  the  two  verdicts,  we  cannot  see  what 
bjection  could  be  raised  to  the  latter  verdict  after  all  the 
ny  assented  to  it.  The  last  point  we  shall  notice  is,  that 
1  regard  to  an  instruction  given,  and  one  refused,  as  to 
ow  far  the  defendant  was  to  have  the  benefit 
(iny  doubt  in  the  minds  of  the  jury  in  relation  *to  [*6o2J 
w  guilt  or  complicity  in  the  robbery  charged. 
lie  defendant  Waterman  asked  for  the  following  instruc- 
ioQ,  which  was  refused:  "If  all  the  circumstances  shown 
J  the  case  leave  it  reasonably  uncertain  whether  Waterman 
'to  in  Virginia  when  the  robbery  was  committed,  the  jury 
iu«t  acquit  him."  We  extract  from  the  general  charge  the 
dlowing  sentences  which  bear  on  this  point: 
"If  from  the  evidence  there  is  a  reasonable  doubt  re- 
itiniDgin  your  minds  as  to  the  guilt  of  the  defendants,  or 
ither  of  them,  he  or  they  must  have  the  benefit  of  that 
onbt  and  acquit.  A  reasonable  doubt  is  such  a  one  that 
void  influence  or  control  you  in  your  ordinary  affairs  and 
Bamess-  transactions.    You  would  not  be  justified  iu  con- 
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victiDg  the  defendants,  or  either  of  them,  if  the  evidence 
goes  DO  farther  than  to  establish  a  probability  of  tbdr 
guilt,  but  you  must  find  that  the  evidence  establishes  tbe 
truth  of  the  facts  charged  in  the  indictment,  to  a  reasooabk 
and  moral  certainty,  a  certainty  that  carries  and  directs  tha 
understanding  and  satisfies  your  reason  and  jadgment" 
**If,  in  reviewing  all  the  testimony  introduced  on  the  put 
of  the  state,  you  are  satisfied  of  the  guilt  of  the  defendants, 
under  the  rules  given  you  by  the  court,  you  will  then  con- 
sider the  defenses  set  up  by  the  defendants,  and  in  consiJe^ 
ing  that  of  alibi,  you  will  bear  in  mind  that  it  devolves  upon 
the  party  urging  it  to  establish  the  same  to  your  satisfoctimi 
by  evidence." 

''  It  is  not  sufficient  to  warrant  an  acquittal  that  he  merely 
raises  a  reasonable  doubt  as  to  whether  the  alibi  is  estab- 
lished, but,  as  before  stated,  you  must  be  satisfied  of  its 
truth  by  testimony."  *'If  you  believe  from  tlie  testimonj 
that  the  defendant,  Waterman,  *  *  *  at  the  tima 
alleged,  was  in  the  city  of  Virginia,  you  must  acquit  him." 
It  is  to  be  observed  that  the  alibi  attempted  to  be  set  up  by 
the  defendant  was  that  he  was  in  the  city  of  Virginia  at  the 
very  identical  time  the  robbery  was  alleged  to  have  been 
committed  at  a  point  several  miles  distant  in  the  coantiyi 
and  it  was  not  pretended  Waterman  was  connected  with  the 
robbery  in  any  other  way  than  being  in  the  country  and  as- 
sisting at  the  very  point  where  the  robbery  was  done.  The 
charge  of  the  judge,  as  given,  indicates  that  it 
[*553]  was  the  opinion  of  the  court  that  *the  jury  should 
acquit  if  they  had  a  reasonable  doubt  of  the  guilt  of 
the  prisoner,  and  that  doubt  arose  from  any  other  cousido^ 
ation  than  the  impression  made  on  their  minds  by  thepro(tf 
as  to  an  alibi.  But  if  such  a  doubt  arose  from  the  evidence 
of  the  prisoner  introduced  to  prove  an  alibis  then  he  was 
not  to  have  the  benefit  of  that  doubt.  Whilst  the  language 
of  the  instruction  is  not  as  clear  on  this  proposition  as  it 
might  have  been,  the  refusal  of  the  court  to  give  the  in- 
struction asked  by  defendant  on  this  point  clearly  shows 
such  was  the  theory  of  the  court.  Such  is  the  theory  as- 
sumed by  the  counaeV  lot  VW  ^tAte  in  this  court,  and  no 
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ibt  it  was  argued  to  the  jury  on  that  theory,  and  if  that 
not  the  correct  theory,  the  prisoner  was  entitled  to  the 
traction  he  asked.     The  instruction  was  not  refnsed  on 
'  ground  that  the  defendant  Waterman  might  liave  been 
Ity  of  some  connection  with  the  robbery,  without  being 
isent  at  the  place  where  it  took  place,  because  the  court 
tmcts  the  jury  that  if  he  was  in  Virginia  when  the  rob- 
ry  was  committed,  they  must  acquit.     To  state  the  pro- 
sition  more  nearly  in  the  language  of  counsel,  it  is  this: 
at  when  the  defendant  set  up  the  *'plea  of  alibi,'^  the 
rden  of  proof  was  cast  on  him  by  the  law,   **  and  that  he 
1  not  comply  with  the  rule  requiring  him  to  establish  the 
!t  by  merely  raising  a  doubt  as  to  whether  he  had  done 
."    The  case,  as  presented  to  the  jurj^  on  this  theory, 
ist  assume  one  or  the  other  of  these  dilemmas — either  the 
cy  are  instructed  that  if  they  have  a  reasonable  doubt  as 
the  guilt  or  innocence  of  the  defendant,  they  must  acquit, 
d  at  the  same  time  are  told  that  if  they  have  a  reasonable 
mbt  as  to  whether  the  prisoner  was  present  at  the  robbery, 
ding  and  assisting  therein,  as  was  attempted  to  be  shown 
r  the  prosecution,  or  was  at  the  time  of  the  robbery  at 
lother  place  and  entirely  disconnected  with  the  robbery, 
is  was  no  ground  at  all  for  acquittal.     Or  else,  on  the 
her  hand,  the  instructions  and  theory  on  which  the  case 
Is  submitted  to  the  jury  must  be  understood  to  have  been 
is:  If  you  have  a  reasonable  doubt  as  to  the  guilt  or  in- 
)eeDce  of  the  prisoner,  and  that  doubt  arises  from  a  con- 
leration  of  the  evidence  in  the  case  other  than  that  in 
gard  to  the  attempted  proof  of  an  alibi,  you  must 
re  him  the  *benefit  of  that  doubt  and  acquit.  But  [*554] 
your  doubt  of  his  guilt  or  innocence  only  arises 
M  the  consideration  of  the  evidence  he  has  introduced, 
idbg  to  prove  an  alibis  he  is  not  entitled  to  the  benefit  of 
ftt  doubt.     In  such  case  there  must  be  such  a  preponder- 
ce  of  evidence  as  to  satisfij  you  (not  merely  to  raise   a 
teonable  doubt  on  that  point)  that  when  the  robbery  was 
nunitted  he  was  in  Virginia  city,  and  therefore  not  con- 
cted  or  not  shown  to  be  connected  with  the  robbery, 
ttb  need  be  said  on  the  first  branch  of  this  dilemma.  The 
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whole  proof  introdnced  bj  the  state  went  to  show  that  tk 
defendant  was  present  at  the  robbery.     There  was  none  to 
show,  as  we  are  bound  to  infer  from  that  part  of  the  evi- 
dence contained  in  the  record  and  the  instruction  ol  tbe 
court,  that  he  w^as  connected  with  the  robbery  in  any  othec 
way  than  by  his  actual  presence.     None  to  show  that  ha 
had  aided  and  abetted   in   planning  the  robbery,  to  be 
executed  by  others.     If  then  they  doubted  whether  he  vu 
present  at  the  robber}',  how  could  they  fail  to  doubt  whether 
he  was  guilty  or  innocent?     Such  a  position  is  too  absoid 
for  any  sane  man  to  assume.     It  would  be  equivalent  to  tbe 
jurors  saying:  Wo  have  grave  doubts  whether  Waterman 
was  present,  or  had  anything  to  do  with  the  robberji  but 
we  are  satisfied  he  is  guilty. 

Let  us  see  if  the  other  horn  of  the  dilemma  presents  sndi 
a  case  as  can  be  sustained  on  reason  or  authority.  CoiidmI 
for  the  state  refers  to  many  authorities  to  show  that  when 
one  man  kills  another,  especially  if  the  killing  is  intentional, 
the  burden  of  proof  to  justify  or  extenuate  the  kilUng  if 
thrown  on  the  defendant,  and  argues  that  if  a  defendaat 
indicted  for  murder  must  assume  the  burden  of  proof  and 
show  satisfactorily  the  killing  was  justifiable,  excusable,  or 
under  circumstances  which  would  extenuate  his  offense, 
that  the  same  rule  would  apply  when  the  prisoner  attempts 
to  prove  an  alibi     We  can  see  no  analogy  in  the  two  cases. 

When  one  man  intentionally  kills  another,  and  the  slajw 
is  not  a  civil  or  military  officer,  soldier,  sailor  or  marine, 
acting  in  the  discharge  of  his  duty,  the  law  presumes  malice, 
and  consequently  that  the  killing  is  murder.  That  legal 
presumption  must  be  rebutted  by  sufficient  evi- 
[*555]  dence  to  release  the  defendant  from  the  penalty 
imposed  for  murder.  But  when  a  robbery  is  cobh 
mittcd  the  law  does  not  presume  that  a  prisoner  indieted 
for  that  robbery  was  or  was  not  at  any  particrdar  place. 

There  is  no  presumption  as  to  the  locality  of  the  party 
indicted,  unless  you  can  sa}'  the  legal  presumption  of  the 
prisoner's  innocence  involves  the  presumption  that  he  was 
not  at  the  place  where  the  offense  was  committed.  Cer- 
tainly, thero  is  no  pieibVim\iV\o\i  \.\i\iA»  be  was  not  at  any  otliw 
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a  place.  Then  the  prisoner,  in  attempting  to  establish 
libi,  certainly  has  no  legal  presumption  to  overcome, 
the  authorities  cited  as  to  presumption  in  cases  of  homi- 
have  no  application.  It  is  said  that  where  a  prisoner 
nptB  to  prove  an  alibi,  he  has  the  affirmative,  the  bur- 
of  proof  lies  on  him,  and  he  must  make  that  proof 
(factory  to  the  minds  of  the  jury.  It  cannot  be  denied 
iu  snch  case  the  prisoner  has  the  affiimative  and  bur- 
of  proof.  If  one  be  indicted  for  committing  an  offense 
]!ar80D,  it  is  not  sufficient  for  him  to  say  ''I  was  at 
vinia  when  the  offense  was  committed,"  and  call  on  the 
e  to  prove  he  was  not  there,  but  he  must  take  the  affirm- 
e  of  the  case  and  prove  he  was  at  Virginia.  But  we 
not  conceive  how  the  fact  that  defendant  is  to  assume 
affirmative  and  take  the  burden  of  proof  on  himself, 
icts  the  question  as  to  the  degree  of  conviction  that  proof 
st  produce  on  the  minds  of  the  jury  to  justify  them  in  a 
diet  of  not  guilty.  The  humanity  of  the  law  provides 
\i  where  there  is  a  reasonable  doubt  of  the  guilt  or  in- 
cence  of  the  accused,  he  shall  be  entitled  to  an  acquittal, 
r  what  possible  process  of  reasoning  can  one  arrive  at  the 
Delusion  that  it  makes  any  difference  whether  that  doubt 
raised  in  the  minds  of  the  jury  by  the  proof  of  one  fact 
'  another.  When  the  state  proves  that  at  a  certain  time 
16  prisoner  was  at  one  spot  committing  a  certain  crime,  he 
lores  that  at  the  same  moment  he  was  at  an  entirely  dif- 
Rent  place,  it  is  but  an  indirect  mode  of  showing  the  evi- 
BQce  of  the  state  was  false.  The  witnesses  on  one  side  or 
ie  other  are  either  mistaken  or  perjured.  If  the  jury  are 
danced  in  their  mind  as  to  what  set  of  witnesses  are  per- 
ted  or  mistaken,  shall  they  find  a  verdict  of  guilty?  Such 
proposition  would  shock  the  sense  of  justice  of  any  reflect- 
gmind.  Let  us  suppose  a  case:  A  stage  is  stop- 
»d  by  a  robber,  and  the  *passengers  robbed.  A.  [*556] 
indicted  for  the  robbery.  Several  passengers  are 
rom  and  say  that  A.  looks  exactly  like  the  man  who 
>bl)ed  them,  bat  they  have  since  seen  B.  who  looks  exactly 
lEe  A.,  and  they  cannot  pretend  to  say  whether  it  was  A. 
xB,  who  robbed  the  stage.    Another  passenger  is  calledi 
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who  says:  I  know  it  was  A.;  A.  has  a  scar  over  liisrigbt 
eye,  and  B.  one  over  his  left;  I  was  acquainteil  with  A. and 
B.  before  the  robbeiy  was  committed;  I  knew  they  conld 
only  bo  distinguished  one  from  the  other  by  the  fact  thit 

A.  liad  a  scar  over  tlie  right  eye,  and  B,  over  the  left;  I 
looketl  at  the  scar  and  am  positive  it  was  over  the  right  eje, 
and  A.  was  the  mau  who  committed  the  robbery.  Hew 
the  state  closes  its  case.  A.  introduces  aDother  one  of  ibe 
passengers  on  his  behalf,  who  says:  I,  too,  was  acquainted 
with  A.  and  B.  before  the  robbery;  I  was  aware  they  conU 
only  be  distinguished  by  the  scars  over  their  eyes;  I  looked 
at  the  scar  and  am  positive  the  scar  was  over  the  left  eye;: 

B.  was  the  man  who  committed  the  robbery;  A.  Trasnol  | 
there.     If  the  witnesses  were  equally  respectable  and  intd-  \ 
ligent  here  is  an  exact  balance  of  testimony.     The  sttiB  | 
having  made  out  a  clear  prima  facie  case,  and  the  priaoo*  i 
not  being  able,  when  lis  takes  the  affirmative,  to  produce 
preponderance  of  testimony  in  his  favor,  must  be  convicted  j 
upon  the  theory  established  in  this  case.     The  state  could 
then  turn  round  and  convict  B.  on  the  same  testimony,  only 
substituting  the  witness  who  testified  in  favor  of  A.  in  the 
room  of  the  one  who  testified  for  the  state  in  the  former 
trial.     Two  parties  would  thus  be  punished  for  the  same 
ofiense,  when  it  was  evident  that  only  one  was  guilty.   Any 
rule  leading  to  such  a  result  must  bo  erroneous.     Yet  there 
is  no  difference  in  princi})le  between  proving  an  alibi asA 
proving  a  mistake  as  to  identity.     In  each  case  the  defend- 
ant must  assume  the  affirmative.     The  only  thing  we  find 
in  the  books  at  all  tending  to  support  the  position  taken  bf 
counsel  for  the  state  is  a  loose  expression  of  Chief  Justice 
Shaw,  in  the  charge  he  gave  to  the  jury  in  tho  case  of  the 
Commonwealth  v.  Webster.     The  chief  justice  says: 

'*In  the  ordinary  case  of  an  alibiy  when  a  party  cbaiged 
with  a  crime  attempts  to  prove  he  was  in  another  place  rf 

tho  time,  all  the  evidence  tending  to  prove  that  ha 
[*557]  committed  the  ^offense,  tends  in  the  same  degree 

to  prove  he  was  at  the  place  when  it  was  committed. 
If,  therefore,  tho  proof  of  the  alibi  does  not  outweigh  the 
proof  that  he  was  at  the  place  when  the  offense  was  com- 
mitted,  it  is  not  sufficient." 
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it  be  ^as  not  tben  speakiDg  of  the  degree  of  doubt  or 
lintj  which  was  to  be  produced  on  the  minds  of  tlie 
He  was  only  speaking  of  the  manner  in  which  con- 
Lciory  evidence  should  bo  weighed  and  balanced  in  their 
Is.  The  language  used  by  the  same  judge  in  another 
graph  of  the  same  charge  shows  to  our  mind  that  he 
gbt  any  proof  in  regard  to  an  alibi,  or  any  similar  de- 
5  which  would  produce  reasonable  doubt  in  the  minds  of 
jury,  would  entitle  the  prisoner  to  an  acquittal.  The 
led  chief  justice  says:  "We  now  come  to  consider  that 
ind  of  defense  on  the  part  of  defendant  which  has  been 
)minated  not  perhaps  with  precise  legal  accuracy,  an 
/  that  is,  that  the  deceased  was  seen  elsewhere,  out  of  the 
ical  college,  after  the  time,  when,  by  the  theory  of  the 
)t  on  the  part  of  the  prosecution,  he  is  supposed  to  have 
his  life  at  the  medical  college.  It  is  like  the  case  of  an 
I  in  this  respect,  that  it  proposes  to  prove  a  fact  which 
spugnant  to  and  inconsistent  with  the  facts  constituting 
evidence  on  the  other  side,  so  as  to  control  the  conclu- 
I,  or  at  least  render  it  doubtful,  and  thus  lay  the  ground 
n  acquittal.*' 

he  rule  of  law  and  of  common  sense  is,  that  where  there 
I  reasonable  doubt  as  to  whether  a  prisoner  has  com- 
ted  the  act  or  offense  with  which  he  stands  charged,  he 
st  be  acquitted  whether  that  doubt  arises  from  a  defect 
lie  evidence  introduced  by  the  state  or  from  the  evi- 
ice  introduced  in  rebuttal  by  the  defendant.  We  speak, 
Jomse,  in  this  case,  of  doubts  as  to  the  commission  of  an 
,  not  of  doubts  as  to  intention  or  motive  in  cases  of  hom- 
[e  which,  as  we  have  shown,  stand  on  a  different  footing. 
)  charge  given  by  the  court  on  this  subject  was  not  clear 
.  satisfactory.  It  was  certainly  capable  of  a  construction 
irious  to  the  rights  of  the  prisoner.  And  it  is  beyond 
luestion  that  if  we  are  right  in  our  conclusions  as  to  the 
of  the  case,  that  defendant  was  entitled  to  have  the 
h  instruction  which  he  asked  for  given  to  the  jury. 
ter  the  opinion  in  this  case  had  been  nearly  pre-  [*558] 
tdy  the  attorney-general  filed  a  brief  raising  a 
it  which  had  not  been  made  by  the  counsel  who  argued 
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the  causo,  and  who  filed  the  original  brief  on  behalf  of  tiia 
state.     The  uew  point  raised  by  the  attorney-general  is,  that 
this  court  ought  not  to  reverse  a  case,  becaose  the  coart  ba^ 
low  may  have  erred  in  a  mere  abstract  proposition  laid 
down  in  the  instructions  f/iVe)),  if  that  i>roposition  has  no 
practical  bearing  on  the  case.     And  that  when  an  instroo- 
tion  is  given  by  the  court,  and  there  is  no  bill  of  cxceptioni 
showing  or  referring  to  the  evidence  on  which  that  iDstnio- 
tion  is  based,  this  court  is  not  to  presume  that  there  vai ; 
such  evidence,  but  to  presume  in  favor  of  the  correctuessol  ^ 
the  judgment,  and  consequently  to  presume  that  this  in* 
struction  was  a  mere  abstract  proposition,  having  no  ref6^ 
ence  to  the  evidence  in  the  case,  and   therefore  |>eTf6ctlf 
immaterial.     Wo  suppose  in  the  absence  of  any  bill  of  et 
ceptions  stating  what  the  evidence  in  the  case  was,  tliattkJ 
refusal  of  a  judge  to  give  an  instruction  about  a  legal  propo- 
sition which  might  or  might  not  be  involved  in  the  trial  of 
such  a  case  as  was  before  the  court,  would  not  be  error. 
Because  we  would  suppose  the  instruction  might  havebefli 
refused  because  there  was  no  evidence  to  make  it  applicaUo 
to  the  case.     So,  too,  if  it  appears  affirmatively  from  tba 
record  that  the  court  has  given  a  wrong  instruction  about  a 
mere  abstract  principle  of  law,  which  had  no  application  to 
the  case  on  trial,  this  will  not  be  such  error  as  to  revene 
the  judgment.     (See  Shorte)-  v.  People,  2  Corns.  193.) 

But  we  think  it  would  pushing  presumptions  in  favor  of 
the  judgment  rather  too  far  to  presume,  in  order  to  support 
the  judgment,  that  instructions  given  by  the  court  oniti 
own  motion  (not  at  request  of  counsel  on  either  side)  wera 
mere  abstract  propositions,  having  no  connection  with  the 
case  on  trial.  But,  without  determining  this  general  propo- 
sition, let  us  see  what  were  the  facts  of  this  case  as  connected 
with  the  instructions  on  the  subject  of  alibi.  Defendant 
Waterman  was  indicted  for  robbing  a  stage.  The  littletas- 
timony  in  the  record  shows  the  robbery  was  committed  on 
the  road  from  Carson  to  Virginia.  The  judge,  in  the  in- 
struction given  by  himself  on  his  own  motion,  tells 
[*559]  the  jury,  after  weighing  the  *testimony  given  by  the 
state  "  they  will  then  consider  the  defenses  setnp 
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ihe  defendants}  and  In  considering  that  of  alibis  yon 
"  etc.  Again  he  refuses  to  give  the  instruction  asked 
khe  defendant  Waterman,  as  to  there  being  a  reasonable 
ibt  of  Lis  having  been  in  Virginia  when  the  robbery  was 
omitted,  but,  on  his  own  motion,  gives  one  to  the  effect 
it  if  they  believe  (a  reasonable  doubt  on  this  subject  was 
k  enough)  Waterman  was  in  Virginia  at  the  time  the  rob- 
rj  was  committed,  they  must  acquit.  These  instructions, 
jBUier  with  the  endorsement  of  the  judge  thereon,  are,  by 
hite,  made  a  part  of  the  record  without  being  included 
the  bill  of  exceptions.  Do  not  the  instructions  given, 
Ithe  action  of  the  court  in  refusing  to  give  No.  10,  asked 
Waterman,  carry  conviction  to  the  mind,  beyond  a  rea- 
able  doubt,  that  there  was  proof  introduced  by  Water- 
Q  tending  to  show  that  he  was  in  Virginia  city  when  the 
•bery  was  committed,  and  not  at  the  place  where  it  was 
unitted? 

iO  suppose  otherwise  would  be  not  to  suppose  merely 
k  the  judge  made  a  grave  eiTor  in  giving  instructions 
nit  a  matter  not  involved  in  the  case  before  him,  but  we 
st  presume  he  acted  in  a  manner  almost  indicative  of  in- 
d^. 

We  indulge  no  such  presumptions.  We  think  the  record 
68  affirmatively  show  that  one  of  the  defenses  attempted 
the  defendant  Waterman  was  to  prove  an  alibi  That  it 
iM>t  shown  in  the  most  regular  manner,  it  must  be  admit- 
L  The  defendant's  counsel  should  by  some  direct  state- 
M  in  a  bill  of  exceptions,  or  reference  to  evidence  in 
A  bill,  have  shown  that  this  defense  was  attempted  to  be 
ftblished  by  competent  testimony.  But  an  oversight  of 
I  kind  by  counsel  ought  not  to  prejudice  a  defendant, 
ne  it  is  evident  an  error  has  been  committed  prejudicial 
Ills  rights. 

The  judgment  of  the  court  below  must  be  reversed  and 
ew  trial  granted,  and  it  is  so  ordered. 
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RESPONSE  TO  PETITION  FOR  REHEARDfG. 

By  the  Court,  Beatty,  J. : 

The  counsel  for  respondent  in  this  case  commences  U 
petition  by  a  statement  that  it  is  the  general  impression  a 
the  bar  that  the  opinions  of  this  court,  lilse  the  livi 
[*560]  of  the  Medes  and  ^Persians,  are  unchangeable,  an^ 
therefore,  he  has  but  little  hopes  of  success,  bal 
will,  nevertheless,  attempt  in  plain  and  unmistakable  W 
respectful  language  to  point  out  the  errors  which,  in  Ui 
opinion,  the  court  has  fallen  into. 

We  will  say  for  the  benefit  of  the  gentleman  and  thebir 
at  large,  that  the  business  before  the  court  has  not  beoi 
great.  That  we  have  had  ample  time  to  examine  thoroof^ 
all  cases  submitted  to  us.     We  have  never  failed  to  exanuM 

1 

every  authority  cited  that  conflicted,  or  seemed  to  conffie^ 
with  our  views  of  any  case  under  advisement.  We  haTend 
only  done  that,  but  we  have  generally  examined  many  moM 
authorities  than  were  cited.  Having  given  a  thorough  efr 
amination  to  all  cases  submitted  to  us,  we  have  not  oftH 
deemed  it  necessary  to  grant  rehearings. 

Whilst  we  cannot  gi*ant  rehearings  merely  because  oonft 
sel  differ  with  us  in  opinion,  we  certainly  shall  not  takeei 
ception  to  the  course  of  counsel  in  any  fair  argument  n 
refutation  of  the  views  of  the  court. 

Counsel  complain  that  the  opinion  of  the  court  does  thei 
injustice  in  two  particulars: 

First.  In  stating  that  they  did  not  make  a  point  sate 
quently  urged  by  the  attorney-general. 

Second.  In  misstating  their  theory  as  to  certain  poiBl 
iu  the  case. 

With  regard  to  the  first  point,  perhaps  it  would  have  bea 
more  coiTect  to  have  said  that  the  point  presented  by  A 
attorney-general  was  not  particularly  urged  by  counsel  vkc 
argued  the  cause.  It  is  true,  as  counsel  state,  that  in  th 
third  point  of  their  brief  they  lay  down  the  general  prop(> 
sition  that  error  must  be  afiirmatively  shown,  and  when  A 
whole  of  the  evidenco  Oioe^  \io\»  \)i\5x^Q.xi  to  bo  given  in  th 
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>t,  only  those  instmotions  will  be  held  erroneons 
ould  not,  under  any  circumstances,  be  otherwise 
roneous  and  tending  to  prejudice  the  defendant, 
a  general  assignment  of  error,  would  be  sufficient 
the  point  discussed  by  the  attorney-general. 
here  was  no  attempt,  as  far  as  we  recollect,  in  the 
ument,  and  certainly  none  in  the  brief,  to  apply  the 
principle  to  this  particular  point. 
18  not  claimed,  so  far  as  we  are  aware,  that  [^561] 
•rd  did  not  show  that  this  was  a  case  in 
;  was  proper  that  instruction  should  be  given  as  to 
it  of  proving  an  alibi. 

i  was  urged,  both  in  the  brief  and  oral  argument, 
instructions  on  the  subject  of  alibi  were  perfectly 

position  was  never  once  taken  by  the  original  coun- 
espondents,  so  far  as  we  are  aware,  that  it  was  im- 
I  whether  those  instructions  contained  the  law  or 
cause  of  the  absence  of  evidence  showing  their 
>ility  to  this  case.  It  was  only  the  attoiiiey-general 
;ed  and  attempted  to  sustain  this  proposition, 
ui  assure  counsel  that  we  did  not  and  do  not  desire 
lem  injustice  in  this  or  any  other  respect, 
lan  we  conceive  how  the  fact  that  the  court  mentions 
1  not  take  an  untenable  position  could  be  construed 
lection  on  the  care  or  ability  of  counsel.  Had  the 
3ld  the  point  well  taken,  then  indeed  the  opinion  of 
rt  might  to  some  extent  have  been  considered  as  a 
m  on  them.  This  court  is  rather  disposed  to  com- 
be discretion  of  counsel  in  not  taking  untenable 

18. 

regard  to  the  second  point  complained  of  by  coun- 
will  say  that  we  first  stated  what  we  supposed  their 
to  be.  We  stated  the  theory  in  a  manner  that  was 
rational,  though  not  law. 

ts  we  are  not  perfectly  certain  that  we  did  state  the 
B8  they  wished  to  be  understood,  we  then  stated  the 
their  proposition  in  the  very  language  of  the  brief. 
lisimderstood  their  proposition,  there  was  their  own 
(6  to  eoireot  ub. 
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They  have  written  a  long  argnment  on  petition  for  le 
ing,  and  after  reading  it  over  a  number  of  times  carefull 
feel  unwilling  to  state  what  are  the  legal  propositioiu 
tained  in  the  petition  lest  we  should  inadvertently  do 
sel  injustice. 

We  will  not  attempt  to  answer  that  which  is  to  us  i 
what  obscure,  but  if  possible  we  will  put  our  own  vie 
language  that  cannot  be  misunderstood,  only  referring 
few  portions  of  the  petition  which  can  help  to  elacidal 

ideas. 
[*562]  *In  deciding  ns  to  the  propriety  of  the  inf 
tions  in  regard  to  the  effect  of  proving  an  alibis  \ 
sumed  that  there  was  no  proof  offered  to  the  jury  thatT^ 
man  was  connected  with  the  transaction  in  any  otliei 
than  by  his  presence  at  the  actual  scene  of  the  robbei} 
our  original  opinion  we  pointed  out  the  reasons  why  i 
sumed  that  to  be  the  fact.  We  think  these  reasons 
not  be  repeated. 

Takiug  it  for  gi-anted,  then,  that  the  proof  against  T1 
man  did  tend  to  prove  that  he  was  actually  present  a 
robbery,  aiding  and  assisting  therein,  but  did  not  te 
show  that  he  was  otherwise  connected  therewith,  let  n 
amine  the  instructions  given  and  refused.  Under  this 
of  facts  then  the  court  gave  this  instruction  : 

**Ifiu  reviewing  all  the  testimony  hUroduced  on  the  ;> 
the  state,  you  are  satisfied  of  the  guilt  or  innocence  o 
defendants  umlei^  the  rules  given  you  by  the  court,  yoi 
then  consider  the  defenses  set  up  by  the  defendtuits 
in  considering  that  of  alibi  you  will  bear  in  mind  that 
volves  upon  the  party  urging  it  to  establish  the  sad 
your  satis/action  by  evidence.  It  is  not  sufficient  to  wa 
an  acquittal  that  he  merely  raises  a  reasonable  douU  • 
whether  the  alibi  is  established  ;  but,  as  before  stated 
must  be  satisfied  of  its  truth  by  testimony.  If  you  Ix 
from  the  testimony  that  the  defendant  Waterman  a 
time  alleged  was  in  the  city  of  Virginia,  yon  must  a 
him." 

We  have  italicised  part  of  the  instruction  to  call  a 
(ion  to  it.    If  the  iu^tmctLon  means  anything  which  i 
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>lntel7  nonsense,  it  means  this:  ''You  will  first  con- 
r  the  evidence  of  the  state,  and  if  that,  standing  alone, 
laces  on  your  minds  a  conviction  beyond  all  reasonable 
bt  of  the  guilt  of  the  prisoner,  you  will  then  consider 
evidence  given  by  defendants,  and  in  considering  that 
sh  tends  to  prove  an  alibiy  you  must  bear  in  mind  that 
not  sufficient  for  the  defendants,  or  either  of  them,  to 
)  produced  on  your  minds  a  reasonable  doubt  as  to 
ther  they  were  present  at  the  place  of  robbery,  or  were 
totally  different  place  when  the  felony  was  committed, 
sonable  doubt  on  this  subject  is  not  sufficient,  there 
i  be  a  preponderance  of  evidence  tending  to  establish 
alibi.  In  other  words,  the  evidence  which  the 
isoner  introduces,  tending  to  show  he  was  in  [*563] 
^ia  or  Carson,  as  the  case  may  be,  at  the  time 
offense  was  committed,  must  be  stronger  and  less  stiscep- 
\  of  doubt  than  that  introduced  by  the  state  to  show  they 
e  not  at  those  cities  when  the  offense  was  committed, 
at  a  point  between  the  two,  where  the  stage  was 
bed.'* 

f  it  does  not  mean  this,  then  it  means  that  the  jury  may 
ieve  from  the  testimony  of  the  state  that  the  prisoners 
e,  beyond  a  doubt,  at  the  place  of  robbery  at  a  certain 
r,  and  may  also  believe  from  the  testimony  of  the  de- 
lants  that  jn-ohahly  at  the  very  same  moment  of  time 
f  were  at  a  totally  different  place.  In  other  words,  in 
Br  to  convict  Waterman  you  may  believe  that  he  could 
corporally  present  at  two  different  places  at  the  same 
d.  This,  it  appears  to  us,  is  utter  nonsense. 
he  instruction  refused  was  this:  **If  all  the  circum- 
ices  shown  in  the  case  leave  it  reasonably  uncertain 
>ther  Waterman  was  in  Virginia  when  the  robbery  was 
imitted,  the  jury  must  acquit." 

le  petition  says,  when  reduced  to  plain  English,  this 
ms:  "The  defendant  Waterman  alleges  that  at  the 
e  of  the  commission  of  the  robbery  he  was  in  Virginia, 
be  has  made  sufficient  proof  to  make  it  reasonably  uncer^ 
>  whether  be  was  in  Vii-ginia  when  the  robbery  was  com- 
ttedy  the  jury  must  acquit.** 
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Wo  admit  tbe  lauguage  used  bj  petitioners  is  eqaivileBk 
to  that  of  the  iustructioa  refused.     But,  say  the  connadi 
if  tbe  instruction  bad  been  in  tbis  form  it  would  have  beet 
erroneous  to  refuse  it.     ''If  all  tbe  circumstances  shown  in 
tbe  case  leave  it  reasonably  uncertain  whether  Wateimm 
was  at  the  place  of  robbery  when  it  was  committed.**   Sow 
we  cannot  see  tbe  difference  between  tbe  two.    Ifitwn] 
reasonably  uncertain  whether  he  was  or  was  not  in  YirgiDiA  ; 
it  certainly   must  have  been  at    least  equally  uncertaii 
whether  bo  was  at  another  place  at  one  and  the  same  iima 
For  according  to  the  laws  of  nature  a  man  cannot  be  at  two 
places  simultaneously. 

Suppose  tbe  case  had  been  tried  where  special  verdieii 
are  allowed  in  criminal  cases,  and  the  verdict  had  been  it 

tbis  form : 
[*5G4]  ***  We,  tbe  jury,  are  unanimously  of  the  opinio! 
that  tbe  defendant  Waterman  was,  beyond  all  ni* 
sonable  doubt,  present  at  a  point  about  ten  miles  soatliQi 
Virginia  on  the  night  of  the  21st  of  May,  1865,  when  tlM 
stage  was  robbed,  and  was  then  aiding  and  assisting  in  ihs 
robbery  as  charged  in  tbe  indictment,  and  we  find  the  facts 
so  to  be.  Wo  come  to  tbis  conclusion  from  the  clear  nod 
satisfactory  evidence  of  the  prosecution." 

''On  tbo  other  hand,  tbe  prisoner  introduced  evidence 
almost  as  clear,  satisfactory  and  convincing  that  hewasal 
Virginia,  ton  miles  from  tbe  scene  of  tbe  robbery,  when  it 
occurred.  There  is  a  very  slight  shade  of  difference  be- 
tween tbo  strength  of  tbe  ovidonce  proving  that  he  was  at 
tbo  robbery,  and  that  proving  ho  was  at  Virginia,  thooj^ 
there  is  a  slight  balance  in  favor  of  tbe  former  proposition." 

"Whilst,  therefore,  tbo  proof  of  an  alibi  is  very  clear, 
strong  and  free  from  all  suspicion  of  fraud,  deception,  or 
trick,  wo  cannot  say  there  is  a  preponderance  of  testi- 
mony proving  this  defense,  unless  we  may  indulge  in  the 
theory  of  a  party  being  at  two  places  at  the  same  time.  We 
find  as  a  fact  tbo  defendant  has  established  his  alleged  olSi 
by  clear,  satisfactory,  unimpeacbed  and  unsuspected,  b^fd 
pr€})ondemiing^  testimony.  With  tbis  explanation,  we  leave 
it  to  tbo  court  to  determine  whether  the  prisoner  should  be 
Bentenced.** 
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Would  any  judge  pass  sentence  ou  a  prisoner  under  such 
finding?  If  so,  we  think  he  would  have  very  little  idea  of 
ke  humanity  of  the  law. 

Counsel  for  respondent,  in  their  petition,  lay  down  these 
iree  propositions  as  containing  the  gist  of  their  whole  case: 

'* First.  That  when  the  defendant  alleges  an  alibis  the 
arden  is  cast  upon  him  to  prove  it — a  proposition  clearly 
knitted  by  this  court  in  its  opinion,  and  established  by 
le  authorities  cited  in  our  original  brief. 

"Second.  That  a  fact  which  the  defendant  must  prove, 
Liist  be  established  satisfactorily  by  a  preponderance  of 
tttimony;  to  which  we  again  cite  all  the  authorities  men- 
oned  by  us. 

•*  Third.  That  the  fact  so  to  be  established  is  not  proven  by 
3Btimouy  only  sufficient  to  raise  a  doubt  whether  such  fact 
4)66  exist;  to  which  we  also  cite  the  same  authorities, 
ad^beg  to  add  that  the  reverse  of  the  proposition  [^565] 
ifiuld  place  one  in  the  ludicrous  position  of  sayiug 
kat  you  must  710/  prove  a  proposition  which  you  viuat  proved 

Let  ns  endeavor  to  answer  these  propositions.  Proof  in 
■iril  or  criminal  cases  never  amounts  to  mathematical 
IwoDstration.  What  we  call  proof  is  usually  documentary 
vridence  or  the  oral  testimony  of  witnesses,  directly  declar- 
iBg  certain  things  which  are  material  to  the  issue  on  trial  to 
■nat^  or  to  have  transpired,  or  else  declaring  other  things 
^  material  in  themselves  to  exist,  or  to  have  transpired, 
"om  which  the  judge  or  jury  may  reasonably  infer  that  the 
Marial  facts  do  exist  or  did  transpire. 

If  ten  of  the  most  respectable  men  in  any  community 
*^  to  swear  positively  that  they  saw  A.  B.  at  a  certain 
Plaee  at  a  certain  time,  it  might  not  be  true  that  A.  B.  was 
We. 

There  might  have  been  a  mistake  as  to  identity,  or  some 
ther  mistake.  Then,  in  speaking  of  proofs  in  judicial 
rials,  let  it  be  understood  that  positive,  unmistakable  proof 
>  never  meant. 

Praetically,  proof  may  be  divided  into  three  classes  with 
^Rud  to  its  strength  or  the  force  of  conviction  it  produces 
u  file  tribonal  befoze  which  it  is  introduced. 
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First.  That  ^vhicli  establishes  a  fact  beyond  all  reoioitalb 
doubiy  but  not  to  an  absolute  mathematical  certainty. 

Second.  That  which  establishes  a  fact  by  prepondenBM 
of  evidence.     In  other  words,  render  it  more  probable  that) 
the  fact  does  exist  than  it  does  not. 

Third.  That  evidence  which  renders  it  pro&aUe  that  a  iad: 
may  exist,  or,  in  other  words,  render  it  reasonablfj  dotHifid^ 
it  does  not  exist,  but  still  does  not  prove  the  fact  byapn* 
ponderauce  of  evidence. 

It  is  a  rule  of  law  that  in  criminal  cases  the  defendant 
can  only  be  convicted  by  evidence  of  the  first  class,  iril 
this  exception  to  the  general  rule:  "Whenever  the  proBectt- 
tion  establishes  a  voluntary  killing  on  a  trial  for  moiderlf 
proof  of  the  first  class,  the  law  presumes  malice  and  dis- 
penses with  all  proof  thereof  by  the  prosecution. 

If  the  defendant  attempts  to  rebut  this  legal  presnmptioii 

courts  have  generally  held  that  it  is  not  sufficient  to 

[^56G]  raise  a  ^doubt  as   to  whether  the  defendant  vH 

actuated  by  malice  or  an  excusable  motive  in  taldil 

life. 

But  there  must  be  a  preponderance  of  evidence  in  fcffl 
of  defendant  on  this  point.  Ho  must  establish  his  detenM 
by  evidence  of  the  second  class,  as  it  regards  strengtli  a 
force  of  conviction  which  it  produces. 

In  other  words,  the  body  of  the  crime,  the  corpus  AW 
as  the  lawyers  call  it,  must  be  established  bj  testimonjc 
the  first  class. 

The  motive  of  the  act  may  be  established  in  the  absent 
of  proof,  by  a  presumption  of  law.  Or,  if  proof  be  intrt 
duced  on  the  subject  pi'o  and  con,  the  defendant  must  soffei 
unless  his  proof  is  reasonably  adequate  to  show  au  exeat 
able  motive,  and  stronger  than  the  prosecution  to  pror 
malice. 

The  defendant  must  establish  his  justifiable  or  excnsibl 
motive  by  evidence  of  the  second  class. 

But,  if  the  defendant  alleges  in  his  defense  some  fact  t 
exist  which  is  so  absolutely  inconsistent  with  the  allege 
charge  that  it  is  physically  impossible  for  both  to  be  tro 
then,  if  the  prisoner*s  testimony,  taken  with  all  the  oth 
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iiimony  in  the  case,  leaves  a  reasonable  doubt  on  the 
ind  of  the  jarj  wlietber  liis  inconsistent  fact  does  or  does 
»t  exist,  it  necessarily  leaves  a  reasonable  doubt  as  to 
letlier  be  is  or  is  not  guilty. 

The  true  rule  is,  that  a  prisoner  has  only  to  establish  a 
ct  which  is  totally  inconsistent  with  the  theory  of  his 
lilt  by  evidence  of  the  third  class,  as  it  regards  strength 
id  degree  of  conviction  to  be  produced  by  that  evidence, 
at  let  us  not  be  misunderstood  on  this  subject.  All  the 
ridence  in  the  case,  whether  that  of  the  prisoner  or  the 
rosecution,  must  be  considered  and  weighed  with  all  other 
fitimony  bearing  on  the  same  point. 

The  prisoner  might  introduce  evidence  of  an  alibi,  which 
liken  by  itself  would  produce  conviction  beyond  a  reason- 
ble  doubt  of  the  truth  of  his  alleged  defenses,  but  which, 
iken  in  connection  with  the  other  proof,  would  not  raise 
be  slightest  presumption  of  the  truth  of  the  alleged  alibi. 
Idone,  it  would  be  proof  of  the  first  class;  in  connection 
lith  the  proof  on  the  other  side,  it  would  not  reach  the 
liird  class  of  proof  as  we  have  classified  evidence 
in  this  opinion.  Thus,  A.  is  accused  *of  murdering  [*567] 
B.  The  proof  is  very  strong  that  he  did  kill  B.  and 
Duew  his  body  into  a  river  or  sea,  from  which  it  has  never 
been  recovered.  A.  introduces  proof  nearly  as  strong, 
ibowing  B.  is  now  living  in  some  other  state  or  country. 

It  the  jury  has  strong  doubts  as  to  whether  B.  is  not  alive, 
coold  it  be  possible  that  they  should  be  clear  and  without 
doobt  that  he  was  murdered  by  A  ?  In  these  days,  when 
Biiacles  have  ceased,  such  propositions  are  absurd. 

The  petition  lays  down  this  proposition  as  an  axiom,  that 
Aiact  is  not  proven  by  testimony  which  only  raises  a  doubt 
*s  to  its  existence.  Such  a  proposition  only  shows  that 
^ioonsel  attaches  a  wrong  idea  to  the  term  proof;  he  con- 
fonnds  proof  as  used  in  judicial  trials  with  the  same  word 
tt  applied  to  mathematical  demonstrations. 

If  two  respectable  men  were  to  swear  positively  to  the 
ttistence  of  a  fact,  counsel  would  probably  consider  it 
nwoiL  Yety  twenty  other  men  equally  reliable,  and  having 
s  good  opportunity  of  knowing,  might  swear  to  the  con- 


476  State  op  Nevada  v.  Waterman.     [Snp.  Ct 

Opiuion  of  the  Cuurt — Beatty,  J. 

trary.  Then,  certainly,  the  fact  would  bo  left  in  doubt  So 
counsel  would  say  of  this  particular  fact,  it  was  at  one  time 
proved;  it  afterwards  turned  out  it  was  not  proved. 

This  is  a  confusion  of  ideas  and  terms.  Facts  are  proret/, 
as  that  word  is  used  in  speaking  of  civil  or  criminal  tmls, 
by  proof  more  or  less  conclusive  or  satisfactory. 

If  evidence  is  introduced  tending  towards  the  establish- 
ment of  a  fact,  it  is  in  some  sense  proved,  though  the  proof 
may  bo  very  unsatisfactory.  It  may  be  proved  so  as  to 
raise  a  conviction  of  its  existence  beyond  a  reasonaUa 
doubt;  to  raise  a  very  strong  presumption  of  its  existence,  or 
only  a  slight  probability  of  its  existence;  raising  a  reason- 
able doubt  of  the  existence  of  a  fact  is  not  only  proof,  but 
sufficient  proof,  in  some  cases,  to  influence  the  judgment ol 
a  court  or  verdict  of  a  jury. 

The  authorities  cited  were  all  carefully  examined  befon 
the  former  opinion  was  written,  except  that  of  Mr.  Webster. 

The  opinion  of  Chief  Justice  Murray  is  not  in  point,  be- 
cause the  motive  of  parties  in  homicide  cases  is  not  required 
to  be  proved  by  the  same  class  of  evidence  as  the  cwpw 
delidi. 

The  authority  of  Chief  Justice  Shaw  is  no  authority  at 
all,  for  the  same  opinion  from  which  it  is  qnoted 
[*568]  shows  in  another  *part  thereof  that  he  did  not  mean 
what  his  authority  is  quoted  to  snstaiu. 

In  regard  to  the  authority  of  Mr.  Webster,  we  wUl  simply 
say,  we  are  not  in  the  habit  of  looking  into  the  arguments 
of  lawyers  addressed  to  juries  for  authority  upon  any  legw 
proposition. 

The  rehearing  is  denied. 
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CLABE,  Respondent,  v.  P.  E.  SHANNON, 

Appellant. 

[1  Nevada  568.] 

—What  it  Inclttdes. — The  law  exempts  from  forced  sale  a  tract 
Q  which  the  homestead  is  located  to  the  extent  of  fire  thousand 
I  yalue,  and  does  not  limit  or  prescribe  the  other  nses  to  which 
may  be  pnt  if  one  nse  it  for  a  homestead.  It  makes  no  differ- 
t  the  land  is  divided  by  imaginary  lines.  The  entire  tract  of 
lot  exceeding  five  thousand  dollars  in  valne,  is  protected. 

lAGK  UPOK,   MUST  BB  EXKCUTED  BT  HUBBAND  AND  WUTE. — When 

eatead  tract  of  land  does  not  exceed  five  thousand  dollars  in 
e  hnsband  cannot  execute  a  mortgage  on  any  portion  thereof 
he  concurrence  of  the  wife. 

from  the  District  Court  of  the  Fourth  Judicial 

Jtate  of  Nevada,   Washoe  County,   Hon.  0.  C. 

(residing. 

s  of  the  case  are  stated  in  the  opinion. 

Harris,  for  Appellants. 

ich,  for  Bespondent. 

Court,  Beatty,  J. :  [*569] 

s  of  this  case  are  as  follows:  In  May,  1864,  one 
inon  was  residing  on  lot  No.  4,  in  a  certain  block 
city.  On  lot  No.  3  in  the  same  block,  and  imme- 
oining,  he  had  a  livery  stable.  Each  lot  was  fifty 
ndred  feet,  the  two  together  making  a  square  of 
)d  feet.  On  the  4th  of  May,  1864,  he  executed  a 
pondent,  Clark,  for  eight  hundred  dollars,  and  at 
time  executed  a  mortgage  to  him  on  No.  3  (the 

to  secure  its  payment.  At  the  time  this  mort- 
xecuted,  the  wife  of  Shannon  was  living  with  him 

4,  and  Shannon  was  conducting  his  livery  busi- 
t  No.  3.  In  the  latter  part  May,  1864,  less  than 
ter  the  mortgage  was  executed.  Shannon  filed  in 
>r's  office  some  sort  of  a  declaration  of  homestead, 
in  the  premises  described  both  lots  three  and 

(1)  1  Nev.  609. 
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foar.  After  the  passage  of  the  act  of  1864-5,  proTidiDgfor 
the  registration  of  homestead  claims,  be  also  had  the  two 
lots  recorded  as  a  homestead.  Clark  filed  his  bill  to  fore- 
close the  mortgage  on  lot  No.  3,  and  Shannon  resisted  the 
decree  for  foreclosure  on  the  ground  that  when  he  executed 
the  mortgage  the  stable  lot  constituted  a  part  of  the  Lome- 
stead  property,  and  was  not  bound  by  a  mortgage  in  wbieh 
the  wife  did  not  join.  The  only  question  raised  in  thecooii 
below  was  whether,  under  the  circumstances  of  tbii 
[^570]  case,  the  stable  lot  '*'did  constitute  a  part  of  the. 
homestead  property.  The  court  below  held  that  the 
homestead  was  confined  to  the  lot  on  which  the  dwelling 
was  situated,  and  did  not  include  a  separate  lot  which  wm 
devoted  to  business  purposes. 

The  statute  provides  that  the  homestead,  consisting  of  a 
quantity  of  land,  together  with  the  dwelling-house  thereoa 
and  its  appurtenances,  not  exceeding  in  value  the  sum  of 
five  thousand  dollars,  to  be  selected  by  the  owner  thereof 
shall  not  be  subject  to  forced  sale  under  execution. 

The  law  also  provides  that  if  a  levy  be  made,  the  owner 
shall  point  out  to  the  sheriff  what  he  considers  his  home- 
stead, and  the  remainder  only  shall  be  subject  to  sale. 

If  the  owner  sets  apart  property  worth  more  than  fite 
thousand  dollars,  steps  may  bo  biken  by  the  plaintiff  io  exe- 
cution to  ai)praise  the  property,  and  either  sell  a  portion 
thereof  or  sell  the  whole,  reserving  five  thousand  dollars  of 
the  proceeds  for  the  debtor.  It  is  also  provided  that  no 
division  of  the  homestead  property  shall  be  made  without 
the  assent  of  the  owner  where  it  consists  of  one  acre  or  less. 

Here  then  is  the  privilege  to  the  debtor  of  selecting  anj 
land  included  in  the  homestead  tract,  provided  it  does  not 
exceed  five  thousand  dollars  in  value.  There  is  no  qualifi- 
cation as  to  the  uses  to  which  it  may  be  applied. 

The  law  also  seems  to  contemplate  that  the  debtor  shall 
not  under  any  circumstances  be  compelled  to  accept  less 
than  one  acre  of  land  for  his  homestead,  although  half  that 
quantity  might  bo  worth  five  thousand  dollars.  It  is  tme, 
if  the  homestead  is  worth  over  five  thousand  dollars,  whether 
consisting  of  an  acre  ox  a  (\\xtwc\,^T  of  au  acre,  it  may  be  sold 
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paying  five  thousand  dollars  of  the  proceeds  of  the  sale 
khe  debtor.  Bat  it  cannot  be  divided,  if  less  than  an 
e,  without  his  consent.  Here  there  was  less  than  one- 
.rtli  of  an  acre  in  the  two  lots.  Together  they  only  made 
area  of  one  hundred  feet  square — they  were  only  divided 

an  imaginary  line,  dividing  lots  three  and  four. 
EUid  the  two  lots  been  levied  on,  can  there  be  any  doubt 
t  that  the  defendant,  Shannon,  might  have  notified  the 
Briff  that  he  claimed  them  as  a  homestead  ?  If  he  had 
oe  so,  it  appears  to  us  they  could  not  possibly 
kT6  been  divided.  It  is  ^admitted  both  together  ["^571] 
6  of  less  value  than  five  thousand  dollars.  Both 
gather  contain  less  than  an  acre.  There  could  be  but  two 
bjections  suggested  to  his  claim  of  the  two  lots — one,  that 
lej  do  not  compose  one  tract  of  land,  because  one-half  of 
BO  land  is  called  lot  4,  and  the  other  lot  3;  the  other,  that 
^  distinct  portion  of  the  land  is  devoted  to  business  pur- 
KQK8.  But  as  the  line  between  them  is  merely  imaginary, 
n  think  this  renders  the  fii'st  position  untenable.  No  one 
■odd  say  that  a  man  might  not  claim  a  homestead  in  a  quar- 
m  section  of  land  because  it  was  divided  by  imaginary 
iBeg  into  forty-acre  tracts. 

We  think  there  is  no  more  force  in  the  other  objection 
^  a  distinct  portion  of  the  property  was  devoted  to  busi- 
te  purposes.  The  only  limitation  of  the  right  to  select 
Q  homestead  land  is  that  they  shall  not  exceed  five  thou- 
•Hd  dollars  in  value.  We  do  not  think  it  was  the  policy  of 
B  law  to  preserve  only  a  residence  for  the  family  of  the 
solvent  debtor,  but  to  secure  also  the  means  of  making  a 
ring.  To  give  an  insolvent  debtor  a  fine  house  to  live  in 
Ithont  any  means  to  support  his  family,  would  be  an  in- 
Uy  to  his  creditors  without  a  corresponding  benefit  to  the 
ebior.  But  to  protect  him  in  the  enjoyment  of  a  cheap  and 
lodest  house  for  his  family,  together  with  such  adjacent 
uids  or  business  houses  as  will  enable  him  to  decently  sup- 
•ort  his  family,  would  be  a  wise  and  humane  policy.  We 
kink  such  was  the  intention  of  the  law.  If  a  person  is  pro- 
Qciedin  the  enjoyment  of  a  homestead  consisting  of  several 
'EUidied  atfree  of  land,  not  more  perhaps  than  an  acre  is 
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necessary  for  house,  garden,  yard  and  all  out-baililiDgB  i 
easary  to  the  proper  enjoyment  of  bis  residence.  All 
balance  is  devoted  to  the  business  of  fanning,  by  wliicl 
makes  bis  living.  Yet  it  has  never  been  questioDed 
that  farms  might  be  set  aside  as  homesteads.  Why  I 
may  not  a  shop,  a  stable,  a  storehouse,  or  a  hotel,  b 
apart  with  the  homestead  lands  as  readily  as  a  farm,  ii 
whole  does  not  exceed  in  value  the  sum  of  five  thou 
dollars?  Wo  can  see  no  reason  for  the  distinction, 
think  then  this  property  if  so  claimed  would  be  e» 
from  execution  as  a  part  of  the  homestead.     If  exempt 

execution,  is  it  not  equally  exempt  from  the  O] 
[♦572]  tion  of  a  mortgage  *execated  without  the  coi 

rence  of  the  wife  ?  It  was  a  part  of  the  idei 
land  on  which  the  residence  was  situated.  The  who! 
gether  was  worth  less  than  five  thousand  dollars.  Wa 
the  building  and  occupancy  of  the  house  a  dedication  c 
entire  tract  as  a  homestead?  Or  rather,  did  not  the  e 
lishment  of  a  homestead  on  that  tract  of  land  attach  t 
entire  tract  the  privilege  of  exemption  from  forced  sal 
long  as  the  whole  tract  with  its  improvements  was  i 
less  than  five  thousand  dollars  ?  If  so,  it  appears  to  w 
husband  could  not  by  his  own  act,  without  the  wife,  i 
gage  a  part  of  the  tract  although  he  left  a  portion  of  i 
incumbered. 

If  the  husband  may  incumber  the  homestead  so  far 
leave  less  than  five  thousand  dollars'  worth  uuincnmb 
he  may  leave  only  the  smallest  imaginary  amount  of 
for  the  homestead — at  least  the  smallest  amount  on  ^ 
he  could  erect  a  shanty  to  shelter  his  family  whilst  li< 
mortgaging  the  balance.  We  think  that  no  mortgage 
cuted  by  the  husband  alone,  upon  a  homestead  tract  oi 
part  thereof,  can  bo  of  any  validity  unless  that  home! 
tract  exceeds  five  thousand  dollars  in  value.  The  Calit 
courts,  in  cases  similar  to  this,  have  held  that  the  hus 
alone  could  not  set  up  in  his  answer  to  a  complain 
foreclosure  the  fact  that  the  property  mortgaged  is  h 
stead  property,  and  that  his  wife  had  not  joined  ii 
mortgage.    Tbat  V>eloTe  \\i\«  d&i^w^e  can  be  made,  the 
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i8t  be  a  party.  If  she  is  not  a  party,  the  decree  must  be 
ainst  the  husband  alone,  and  afterwards  the  husband  and 
fe  may  unite  in  an  action  for  the  protection  of  the  home- 
i^d.  We  think  when  it  appears  by  the  pleadings  in  the 
se  that  the  property  is  claimed  as  a  homestead,  and  such 
t\B  are  stated  as  show  a  probable  ground  for  such  claim, 

9  court  should  not  proceed  with  the  trial  of  the  case  until 
B  wife  is  brought  into  court,  so  that  the  decree  may  con- 
ide  all  parties.  But  if  the  case  does  proceed  to  trial 
thout  the  wife  being  brought  in,  we  are  not  satisfied  but 
ftt  the  husband  himself  might  set  up  the  defense  that  the 
lyrtgage  is  invalid  under  the  statute,  because  executed 
ithout  the  wife*s  concurrence.  It  is  not,  however,  neces- 
ly  at  this  time  to  decide  that  point,  nor  is  it  necessary  to 
slermine  at  this  time  what  would  be  the  rights  of 

10  ♦parties  if,  on  the  wife's  being  brought  in,  she  [*573] 
Boold  disclaim  having  any  homestead  rights  in  the 
foperty  in  controversy. 

Hie  judgment  must  be  reversed  and  the  cause  remanded, 
lie  court  below  will  cause  the  wife  of  Shannon  to  be  made 
•feDdant  in  the  case,  and  upon  her  answer  coming  in  will 
voceed  to  try  and  determine  this  case  according  to  the 
iewB  expressed  in  this  opinion. 


.  J.  MUiTiTKEN  ET  AL.,  Eespondents,  v.  C.  O.  SLOAT, 

Appellant. 

[1  Nevada,  573.] 

none  CoKTBACT  Act,  is  Prospkctive  in  its  Opebation. — The  Act  of  the 
Legislature  of  the  State  of  Nevada  commonly  called  the  '*  Specific  Con- 
tract Act/*  is  prospectiTe  and  not  retroactive  in  its  operation. 

Ipim— Uwcowiri iTUTiow AL, — Said  Act  is  in  conflict  with  an  act  of  Congress, 
and  therefore  roid.  Constitationality  of  the  act  of  Congress  making 
United  States  treasury  notes  a  legal  tender  reaffirmed. 

i4V  or  CovoBns  LicENsnio  Contbacts  fou  Salk  of  Gold,  Constburd. — The 
hew  of  Congress  approved  March  3,  1863,  indirectly  licensing  contracts 
for  the  sale  of  gold,  refers  to  those  gold  contracts  which  are  not  in  form 
technical  debts,  and  mnst  be  enforced  by  action  of  covenant  or  assumpsit, 

(1.)  1  Xev.  ei3.    Ovenliled  in  4Nev.  4G2. 
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with  nu  aasesftment  and  judgment  for   damageit.    The  licensiBg  w 
coutrncts  does  not  repeal  or  modify  the  law  of  Congreu  making  UBikl.j 
States  notes  a  legal  tender  fur  all  debts  except  daties,  impoiUaiiii»] 
terest  on  the  pablio  debt. 

Appeal  from  the  Diotrict  Court  of  the  First  Judicial  Da- 
trict,  State  of  Nevada,  Storey  County,  Hon.  RichabdBbm 
presidiug. 

Wm.  G.  Mnrphj,  David  E.  Bailey,  Charles  E.  BeLong.l 
Nechj  Johnson  and  Hal,  Clayton,  for  Appellant. 

CriUvmkn  d-  Sunderland,  Uillyer  d:  IFhitnuxUg  Tod  Ato- 
son,  J.Sedy,  Thos.  Wells,  Tlios,  U.  miliainaandtheAliamot 
General,  G,  A,  Nourse,  for  Respondents. 

[*576J      *By  the  Court,  Brosnan,  J. : 

Ou  the  15th  day  of  April,  1864,  the  appellant  execnlii 
and  delivered  to  one  Fiuno  his  promissory  not«,  payable  a! 
gold  coin  ou  the  15th  day  of  October  following.  This  nob 
was  assigned  to  the  respondents,  the  plaintiffs  below.  Oi 
the  SOili  day  of  January,  18G5,  more  than  three  montluififf  \ 
maturity  of  the  note,  suit  was  brought  thereon,  a  demunr  j 
was  interposed  and  overruled;  and  a  final  judgment,  nott- 
swer  having  been  interposed,  was  rendered  in  favor  of  to 
plaintiffs  on  the  17th  day  of  February,  18G5. 

Tlio  judgment  demanded  payment  and  satisfaction  is 
United  States  gold  coin. 

Execution  was  issued,  whereupon  the  defendant  (app^t 
lant)  tendered  the  full  amount  of  the  judgment  andooflti 
in  legal  tender  notes,  commonly  called  "greenbacks,"  tt^ 
moved  the  district  court  to  order  satisfaction  of  tLejndf 
ment  entered  of  record.  This  motion  was  denied,  andtta 
appeal  in  this  ctLse  is  taken  from  the  order  and  from  tb 
judgnjent.     Two  objections  are  prominently  presented: 

First.  The  appellant  contends  that  the  act  of  the  legist 
ture  of  this  state,  passed  January  4,  1865,  commonljstjb^ 
the  **Specilic  Contract  Act,"  is  prospective  and  notiotW" 
active  in  its  operation. 

Second.  That  if  the  act  be  retrospective,  it  is  void  be- 
cause it  conftlcts  wiWi  thv^  act  of  congress  passed  FebronT 
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!^  1862,  which  deolares  that  the  notes  of  the  United  States 
re  a  legal  tender  for  the  payment  of  debts,  etc. 
In  our  opinion,  both  objections  are  tenable. 
Ist.     Is  this  act  of  January  4,  1865,  retroactive  in  fact? 
^oes  it  by  express  terms,  or  unavoidable  implica- 
on,  so  clearly  *embrace  contracts  antecedent  to  its  [*577] 
lactment  as  not  to  admit  of  a  different  construe- 
on? 

Betrospective  laws  have  been  regarded  from  remote  anti- 
,aity  as  odious  and  tyrannical,  and  they  have  been  almost 
miformly  discountenanced  b3'  tho  courts  of  Great  Britain 
ind  the  United  States.  Bracton,in  discussing  the  subject, 
idopts  the  maxim  of  the  civil  law  in  these  words:  "Nova 
wigtittttio  ffUuria/ormam  debit  imponere  iion  prcelerilis.'' 

Lord  Bacon,  in  his  quaint  style,  says:  ''It  is  in  general 
trae  that  no  statute  is  to  have  a  retrospect  beyond  the  time 
of  its  commencement."  Tho  French  code  provides  ex- 
pressly that  no  law  can  have  a  retrospective  effect.  "All 
laws,**  says  Blackstone,  "should  be  made  to  commence  in 
fniuro;^^  and  the  constitution  of  New  Hampshire  declares 
"retrospective  laws  to  bo  highly  injurious,  oppressive  and 
vojnst."  Thus  we  find  that  the  power  of  the  legislature  to 
ttiact  retrospective  laws  has  been  stubbornly  denied  by 
ttany  able  writers. 

Sedgwick,  treating  of  tho  subject,  makes  use  of,  the  fol- 
lowing emphatic  language : 

"Nothing  short  of  some  great  paramount  emergency  of 
pablic  policy  can  justify  laws  of  this  kind,  and  it  will 
be  well  for  all  engaged  in  the  business  of  government  to 
Tmderstand  and  remember  that  the  steady  and  uniform  rule 
dioald  be  to  make  statutes  operate  prospectively  only.  No 
exception  should  be  tolerated  but  on  the  ground  of  a  con- 
trolling public  necessity."  (Scdgw.  Stat.  Law,  202.) 

The  foregoing  suggestions  have  been  advanced  with  a 
'nev  to  admonish  at  least  against  a  loose  and  latitudinavian 
^onstmction  of  a  species  of  legislation  objectionable  and 
Uuiocordant  with  the  fundamental  principles  of  the  social 
eompact. 

We  would  not  be  understood,  however,  as  alleging  lU&t 
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retrospective  legislation  is  not  within  the  scope  of  the  law- 
making power. 

The  settled  and  approved  doctrine  at  this  day  is,  thatsodi 
power  exists  outside  of  an  express  and  ])Ositive  constite- 
tional  inhibition  in  certain  enumerated  cases  (as  for  in- 
stance, laws  of  a  criminal  nature,  or  laws  impairing  tlw 
obligation  of  contracts,  which  are  positively  inhibited),  and 
that  the  only  check  upon  this  power  seems  to  be, 
[*578]  that  the  courts  will  not  give  a  *retrospective  int«^ 
pretation  to  statutes  unless  the  intention  of  the  law- 
makers is  so  plain,  either  by  express  words,  or  by  unavoid- 
able implication,  as  not  to  fairly  admit  of  the  opposite  con* 
struction.  To  state  the  proposition  with  all  the  cleame*  i 
we  can  command,  and  to  avoid  misapprehension,  ourundo^ 
standing  of  the  law  on  this  subject  as  now  settled  is  thit 
the  primary  rule  of  construction  is  to  give  a  statute  a  pros- 
pective eflfect,  but  that  the  rule  must  yield  if  the  lebo--: 
active  intention  is  so  plainly  expressed  or  manifest  as  to  j 
leave  no  doubt  upon  the  mind.  And  this  is  confined  to 
cases  where  no  constitutional  objection  interposes,  as  befon 
stated. 

Wo  will  instance  some  cases  wherein  laws,  though  con- 
fessedly retrospective,  have  been  held  by  the  judiciaiyto 
bo  unobjectionable.  Such  are  statutes  declaring  valid  adi 
of  officers  illegally  elected  or  appointed;  confirming  tha 
acts  of  towns  and  coi*i)oration8,  municipal  or  otherwise; 
correcting  and  ratifying  assessments  irregularly  made;  ex-  j 
tending  the  time  for  the  collection  of  taxes,  and  confirming  , 
the  informal  levying  of  the  same,  and  altering  and  amend- 
ing the  modes  of  procedure  in  judicial  matters. 

In  these  and  other  such  instances  the  laws  clearly  retio- 
act,  and  iiuUvuhuds  may  sometimes  suffer  thereby,  but  such 
laws  are  supported  solely  upon  the  principle  that  the  inte^ 
ests  of  the  public  are  involved  and  deemed  paramoont  to 
those  of  individuals,  a  principle  which  cannot,  we  appre- 
hend, be  invoked  in  favor  of  the  respondent  in  the  ctfe 
at  bar. 

In  support  of  the  doctrine  that,  in  order  to  give  lk« 
statute  a  reiroacWxo  eSec\.,  \\i^  \k^  \\»^U  mast  so  state  i» 
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ress  terms,  or  such  intention  must  be  otherwise  clearly 
lifest;  we  will  refer  to  authorities.  When  imprisonment 
debt  prevailed  in  the  state  of  ^ew  York,  if  a  person  in- 
^rated  for  that  cause  merely  stepped  beyond  the  jail 
rtieSy  it  was  held  to  be  an  escape,  and  a  right  of  action 
antly  accrued  therefor  against  the  sheriff,  and  a  return 
ecapture  before  suit  brought  was  no  defense  to  the  ac- 
i.  To  remedy  this  harsh  rule  the  legislature  passed  an 
declaring  that  a  return  or  recapture  before  suit  should 
a  good  defense.  An  action  was  instituted  against  a 
riff  for  an  escape.  During  the  pending  of  this  action  the 
\Ye  mentioned  statute  was  passed,  and  on  the 
tal  it  was  contended  that  the  sheriff  was  entitled  [^579] 
ts  benefits  (a  recapture  having  been  pleaded),  on 
ground  that  the  statute  operated  retrospectively.  There 
re  no  express  words  to  denote  a  retroactive  intention. 
Phe  court  held  it  did  not  so  act,  and  Thompson,  J.,  in 
opinion  said:  "It  may  in  general  be  truly  observed  of 
rospective  laws  of  every  description,  that  they  neither 
ord  with  sound  legislation  nor  the  fundamental  princi- 
8  of  the  social  compact.  How  unjust,  then,  the  imputa- 
1  against  the  legislature  that  they  intend  a  law  of  that 
xnription  unless  the  most  clear  and  unequivocal  expres- 
OS  are  adopted."  {Dash  v.  Van  Vfeeck,  7  J.  K.  477.) 
leed  the  authorities  uniformly  speak  the  same  language. 
de  Bailey  v.  Mayor,  etc.,  7  Hill,  147;  People  v.  Carnal,  2 
id.  463;  Palmer  v.  Conly,  4  Denio,  376.)  There  is  no 
A  of  multiplying  authorities  to  this  point. 
tlTe  are  of  the  opinion  that  when  a  statute  is  silent  as  to 
it  time  and  events,  courts  are  bound  to  apply  it  <mly 
wpectively.  (Jarvis  v.  Jarvia,  3  Ew.  Ch.  462;  Palmer  v. 
nty,  4Denio,  376.) 

[t  may  be  further  observed  as  a  general  rule,  that  a 
tate  affecting  rights  and  liabilities,  should  not  be  so 
istmed  as  to  act  upon  those  already  existing.  To 
^6  it  that  effect  the  statute  should  in  express  terms 
slare  such  to  be  the  intention.  (Johnson  v.  Bunell,  2 
U,238.) 
!Toir  at  the  time  the  note  in  this  case  was  made  and 


486  MiLLiEEX  V.  Sloat.  [Sap.  CL 

Opinion  of  the  Court — Brosnan,  J. 

matured,  tlie  defendant  had  a  legal  right  to  pay  the  amoanl  \ 
stipulated  in  legal  tender  notes.  That  was  the  lair,  it 
entered  into  and  was  a  part  of  the  contract.  TVithont  de- 
termining, however,  at  this  time,  wliether  this  was  sncha 
"vested  right"  as  the  legislature  had  not  the  power  to 
overthrow,  it  was  certainly  such  as  ought  not  to  be  pre- 
sumed defeated  by  their  action,  inasmuch  as  they  have  not 
declared  that  intention  by  express  retrospective  terms. 

Laws  of  this  character  partake  of  the  mischiefs  olexpd 
facto  laws;  and  when  they  affect  contracts  or  property, 
would  bo  equally  unjust  as  ex  post  facto  laws  when  applied 
to  crimes. 

We  have  not  overlooked  the  case  upon  which  the  re- 
spondent so  confidently  relies,  viz:  that  of  Gculandi, 
[*580]  Lewis,  26  Ciil.  46,  *in  which  the  same  question  pre- 
sented here  was  decided.  That  court  holds  that 
the  California  statute,  which  is  precisely  like  ours,  ii 
retrospective  and  embraces  antecedent  contracts.  THiila 
wo  have  the  highest  respect  for  the  learning  and  abilitj  of 
the  judges  who  at  present  grace  the  bench  of  our  sister 
state,  wo  are  compelled  to  say  that  we  are  not  satisfied  with 
the  reasoning  or  authority  marshaled  in  support  of  that 
decision. 

In  the  first  place,  Gallamt  v.  Lewis  does  not  discassor 
decide  whether  the  law  was  retroactive  or  only  prospective 
in  effect.  The  learned  judge  assumes  it  to  be  retrouctiTe, 
and  thence,  by  a  very  natural  process,  argues  that  it  is 
valiif,  for  the  reason  that  it  is  not  in  conflict  with  i^ij 
vested  right,  secured  by  constitutional  guarantee  or  pro- 
tooted  by  tho  princi})les  of  universal  justice.  But  the  law 
may  bo  valid,  though  not  necessarily  retrospective,  so  u 
to  oiubraoo  and  aj^ply  to  antecedent  contracts. 

Then  tho  authorities  invoked  by  the  court  are  lamentably 
out  of  point. 

Tlio  Kontuoky  case  {Cole  v.  Itoss,  0  B.  Monroe,  393),  was 
an  aotion  uj^ou  a  covenant  to  deliver  good  merchantable 
pi^  motal,  at  twonty-nine  dollars  per  ton,  to  a  stipulated 
anu)unt;  wlion  tho  oi^mmoditv,  bv  the  terms  of  the  coutiacti 
was  to  bo  dolivoriHl,  the  motal  had  advanced  considerably 
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rioe.  The  defendant  tendered  the  stipulated  amount  at 
rate  of  twenfy-nine  dollars  per  ton,  when  it  was  worth 
!i  more.  The  court  held  it  was  "a  contract  for  pig 
1  and  not  for  money." 

f  course,  a  tender  of  the  amount  at  the  stipulated  price 
renty-nine  dollars  per  ton,  when  its  value  had  been 
tlj  enhanced  by  the  time  the  contract  was  to  be  dis- 
ged,  would  not  meet  the  terms  of  the  obligation.    In 
I  oases  the  doctrine  is  settled,  that  the  measure  of  dam- 
is  the  value  of  the  property  at  the  time  of  the  breach, 
thai  amount  not  having  been  tendered,  the  defendant's 
ility  still  existed.     We  find  no  fault  with  this  doctrine, 
fail  to  discover  any  analogy  between  that  and  the  case 
dr  consideration.     The  case  from  Indiana  we  think  less 
nain  to  the  question,  if  possible. 
^e  have,  therefore,  come  to  the  conclusion  that 
act  of  *the  legislature,  approved  January  4,  [*581] 
i,  does  not  embrace  contracts  entered  into  be- 
U  went  into  effect,  and  is  prospective  only  in  its  opera- 

L  We  proceed  to  the  consideration  of  the  second  ques- 
.  Does  the  act  of  the  legislature  passed  January  4, 
ft,  conflict  with  the  legislation  of  Congress  which  declares 
issues  of  the  United  States  notes  to  be  a  legal  tender, 
leir  face,  in  payment  of  debts? 

be  first  act  giving  the  character  of  legal  tender  to  these 
s  is  that  of  February  26,  1862.  Subsequent  statutes 
tadn  the  same  phraseology  on  this  subject.  After  de- 
ing  them  payable  in  all  transactions  to  and  from  the 
smment,  except  customs,  dues  and  interest  on  the  pub- 
lebt,  the  act  provides  ''and  shall  also  be  lawful  money 

a  legal  tender  in  payment  of  nil  debts,  public  and 
ate,  within  the  Uniteil  States,  except  duties  on  imports 
interest  as  aforesaid."   (12  Stat,  at  Large,  345.) 
I  the  case  of  31aynard  v.  Netamany  this  court  adjudged 
Bonstitationality  and  validity  of  this  law.     Being  valid, 

trapreme.    The  Oonstitution  of  the  United  States  so 
uesin  express  and  positive  terms:    ''This  Constitu- 

and  the  laws  of  the  United  States  which  shall  be  made 
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in  pursuance  thereof,  etc.,  shall  be  the  supreme  law  of  the 
laud,  and  the  judges  of  every  state  shall  be  bouud  thereby, 
and  anjthiug  in  the  constitution  or  laws  of  any  state  to  tlie 
contrary  notwithstanding/*    (Const.  U.  S.,  Art.  VI,  Sec. 2.) 

Having  held  the  act  of  Congress  valid,  we  cannot  fail  to 
perceive  a  repugnancy  between  it  and  the  act  of  the  leg^ 
lature,  and  consequently  the  latter  must  j'ield.  The  OM 
applies  to  all  debts,  public  and  private  (other  thau  thoas 
specifically  excepted),  and  provides  that  they  may  be  paid 
and  discharged  by  legal  tender  notes.  The  state  law  en- 
braces  debts,  not  within  the  excepted  cases;  and  ia  effeet 
aims  at  engrafting  other  exceptions  upon  the  act  of  Con- 
gress. It  is  making  the  act  to  read :  except  dntie8  on  im- 
ports, interest  on  public  debt  ami  a  class  of  debts  jxiyHi 
in  gold  coiu.  This  will  not  answer.  If  the  legislature  \m 
the  power  to  make  this  exception,  it  can  make  other  excep- 
tions and  thereby  emasculate  the  law  of  Congress  so  tfte 

render  it  practically  inefiectual. 
[^582]  ^The  demand  for  which  this  action  was  instituted 
is  a  dvbfj  as  designated  in  the  act  of  Congress,  liaUe 
to  be  liquidated  and  canceled  by  payment  of  legal  tender 
notes  at  their  face  value.  It  makes  no  difference  in  the  eje 
of  the  law  that  the  contract  calls  for  payment  in  goldcoii, 
the  legal  character  of  the  demand,  and  the  force  and  effset 
of  the  law  of  Congress  still  remains  impressed  upon  it 
Can  a  state  law  withdraw  it  from  the  operation  of  theparir 
mount  law?  It  is  a  debt,  which  in  virtue  of  the  expresi  ] 
mandate  of  the  supreme  law  may  be  paid  in  those  issofli 
which  that  law  itself  called  into  existence. 

But  it  is  said  this  statute  is  merely  remedial,  and  thattb 
remedy  is  strictly  just  and  equitable. 

Admitting  all  this,  and  conceding,  as  we  do,thateveiJ 
principle  of  honor  and  honesty  demands  that  the  debtor 
should  discharge  his  engagements  to  the  letter,  still  the 
position  we  take  remains  unaffected.  As  between  thep^^ 
ties,  it  would  be  strictly  equitable  and  just  to  compel  the 
performance  of  the  contract  according  to  its  express  ternM) 
but  in  the  teeth  of  the  legislation  of  Congress  the  conrt  htf 
not  the  power,  and  we  cannot  exercise  jnrisdictiou  in  ik 
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>inain  of  ethics,  however  ignomiuiously  a  debtor  may  act 
refusing  to  observe  a  suered  regard  for  his  obligations. 
be  stubborn  ever-recurring  question  is,  does  this  act  con- 
ct  with  the  law  of  Congress?  If  it  does,  no  matter  how 
imedial  or  equitable  it  may  be,  it  is  void,  and  must  dis- 
3pear  before  the  majesty  of  the  higher  law.  Was  the  debt 
I  question  within  the  provisions  of  the  act  of  Congress? 
'es.  TVas  it  of  either  class  exempted  by  the  terms  of  that 
ct?  Certainly  not.  By  what  power  or  authority,  then, 
•n  the  legislature  of  a  state  exempt  or  disenthral  it  from 
he  embrace  and  operation  of  the  national  edict?  This  act 
B  in  derogation  of  the  act  of  Congress.  All  such  laws 
itand  in  direct  and  brazen  antagonism  to  the  policy  of  the 
■ation,  and,  practically  extended  through  several  states, 
ftniing  the  rayless  period  of  the  nation's  travail,  would  have 
iafficted  a  wound  upon  constitutional  liberty  which  the 
wming  ages  would  not  see  healed.  Such  laws  in  the  face 
rfthe  action  of  the  Congress  of  the  United  States,  asserts 
Alt  most  abused,  because  illy  understood,  doctrine  of  state 
^ghts  in  its  most  odious  and  intolerant  aspect. 

*We  are  told  that  two  kinds  of  currency  exist,  [*583] 
ind  that  both    are    different   in    intrinsic    value. 
Gmnted  as  a  fact;  yet  in  the  eye  and  judgment  of  the  law, 
br  the  purpose  of  discharging  debts  not  excepted  in  the 
ieiof  Congress,  they  are  identical,  rather  equivalent. 

By  positive  law  a  legal  equality  is  established  between 
tti6  metallic  coinage  and  the  paper  currency  of  the  govern- 
X&eot,  and  I  hold  that  judicial  inquiry  is  not  admissible  to 
make  any  distinction  between  tiiem,  where  the  debt  or 
obligation  is  expressed  in  federal  money  or  currency.  Cas- 
^usts  may  attempt  to  discriminate,  but  their  logic  will  limp 
ind  halt. 

Government  has  the  power  to  reduce  the  weight  or  debase 
fbe  fineness  of  its  metallic  currency,  yet  debts  contracted, 
vliile  the  standard  of  weight  is  say  one  hundred  grains  to 
tte  dollar,  may  be  discharged  by  the  new  coin,  though  de- 
ceased in  intrinsic  value  to  a  standard  below  oiw  hundred; 
*Q  presume  this  will  not  be  denied.  Indeed,  such  fact  is 
Jtet  of  Uie  history  of  our  government.    Yet  we  have  heard 
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BO  complaints  on  that  gronnd.     Wc  have  uot  read  of  aaj 
objection  to  the  exercise  of  the  power. 

The  first  silver  dollars  coined  in  1794  weighed  each  four 
hundred  and  sixteen  grains;  in  1847  the  standard  weight  of 
the  silver  dollar  was  reduced  to  four  hundred  and  twelro 
and  a  half  grains. 

In  1834  the  weight  of  fine  gold  to  the  dollar  was  rednoed, 
and  in  1837  the  standaixl  of  weight  was  insignificantly  ad- 
vanced to  the  point  at  which,  we  think,  it  now  staDdi^ 
namely,  a  nominal  fraction  over  twenty-three  grains. 

Take  an  illustration :  A.  borrows  from  B.  one  thoossad 
dollars  in  gold,  and  agrees  to  pay  it  in  one  year,  gold  coin 
alone  being  current,  legal  tender,  the  standard  weight  of 
the  gold  coin  at  the  time  of  the  contract  being  fixed  by 
law  at  twenty-five  grains,  but  before  the  day  of  payment, 
Congress,  by  law,  reduces  the  standard  weight  of  the  doUtf 
to  twenty  grains,  but  making  it  a  legal  tender,  cannot  the 
debtor  discharge  the  debt  with  the  new  coin,  although  of 
less  intrinsic  value  than  the  coin  he  had  of  his  creditorf 
Wo  hold  that  he  can;  because  the  creditor  is  bound  to  re- 
ceive the  public  currency,  and  bound  to  receive  it  at  iti 
Ityal  value.  J(u  lex  srripfa  est.  (1  Bouv.  L.  D.  338.) 
[*684]  *On  principle,  do  the  creditor's  rights  or  condition 
stand  upon  a  different  footing,  when  the  samesor- 
ereign  power  which  made  the  dollar  of  diminished  intrinsie 
value  an  equivalent  in  law  for  the  otlier  of  greater  intrinsic 
value  has  dechired  that  its  notes  of  issue  shall  have  the  like 
eflfect?     Wo  think  not. 

In  this  there  is  nothing  startling.  It  is  incidental  to  tiM 
mutations  natural  in  governmental  as  in  commercial  afiairs. 
And  as  debts  that  may  have  been  contracted  while  gold  and 
silver  were  the  only  legal  tender  (this  debt  was  not  of  thai 
kind)  may  now  be  discharged  in  United  States  notes,  se 
debts  incurred  during  the  present  state  and  condition  of 
monetary  aflairs,  though  contracted  upon  a  paper  basis  and 
calculation,  will  be  paid  in  gold  and  silver  when  the  metal- 
lic currency  shall  again  become  the  sole  legal  teuder-a 
period,  we  are  happy  to  believe,  fast  approaching. 

We  have  reached  V\\e  io\\o\N\\i%  conclusion  in  this  oaee, 
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ir  macb  sincere  and  anxioas  deliberation:  Tbe  question 
mased  in  the  last  point  is  new,  and  we  bad  consequently 
rely  upon  onr  own  reflection  and  judgment,  unaided 
light  from  adjudicated  cases.  It  is  indeed  true  that  the 
^reme  court  of  California,  in  Carpentier  v.  Atliti*tmi  (25 
[.  565),  have  held  a  doctrine  different  from  that  we  here 
in  tain. 

[fc  is  not  from  disinclination  that  we  fail  to  approve  the 
inion  of  that  learned  court  upon  so  grave  a  question  as 
)  one  inTolved,  but  a  sense  of  duty  and  responsibility  to 
r  convictions  of  what  we  believe  the  law  really  is,  forces 
to  a  conclusion  opposite  to  that  declared  by  that  able 
id  highly  respectable  tribunal. 

Our  opinion  is,  that  the  act  of  Jauuaiy  4,  1865,  is  in  con- 
ict  with  the  law  of  Congress  to  which  we  have  referred, 
id  that  it  is  therefore  void. 

The  judgment  and  the  order  appealed  from  must  be  re- 
Bned  so  far  as  it  demands  payment  in  gold  coin,  and  the 
oort  below  is  dii'ected  to  enter  satisfaction  of  the  judgment 
tpon  payment  by  the  appellant,  in  any  legal  tender  recog- 
Bttd  by  the  laws  of  the  United  States,  the  full  amount  of 
iejadgment  and  costs. 

The  costs  of  this  appeal  will  be  paid  by  the  respondents. 

It  is  accordingly  so  ordered. 

By  Lewis,  C.  J.,  dissenting:  I  dissent. 


♦OPINION  ON  REHEARING.  [*585] 

By  the  Court,  Beatty,  J. : 

In  this  case  a  rehearing  was  granted  not  so  much  because 
1m  majority  of  the  court,  who  concurred  in  the  original 
H^nion  had'  any  doubt  about  it«  correctness,  but  for  .the 
^"Mon  that  it  involved  not  only  the  interests  of  the  imme* 
We  parties  to  that  suit,  but  also  largo  interests  which 
^^  not  represented  before  this  court  when  the  case  was 
^ed. 

In  the  argament,  upon  rehearing,  the  counsel  for  respon- 
'^ttts  Qot  only  argued  the  question  as  to  the  legality  of  the 
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act  of  the  legislature  of  this  State,  which  was  in  controvenji 
but  went  iuto  an  elaborate  argument  of  the  constitntionalitj 
of  the  act  of  Congress,  making  United  States  notes  a  legpl 
tender. 

The  latter  question  was  carefully  considered  by  this  cooit 
in  the  case  of  Maijnard  v.  Newman,  and  we  came  to  tlw 
unanimous  conclusion  that  the  act  was  constitutional. 

Wo  heard  nothing  in  the  reargument  of  this  case  calen- 
hited  in  the  slightest  degree  to  raise  a  doubt  in  our  mindi 
as  to  the  correctness  of  our  conclusions  in  that  case.  We 
abide  by  that  decision,  and  have  nothing  to  alter  or  amend 
therein. 

We  think  that  decision  fully  sustained  by  the  unanimooi 
opinion  of  the  supreme  court  of  the  United  States  iutba 
case  of  MvCidliKh  v.  The  State  of  Maryland, 

The  constitutionality  of  the  very  act  under  consideratioi 
has  been  sustained  by  the  courts  of  highest  resort  iu  Net 
York,  California,  and,  wo  believe,  four  or  five  other  stately 
though  wo  have  before  us  only  the  decisions  of  New  Tcwk 
and  California  on  this  subject.  (See  Metropotitan  Boiid 
ul  V.  Van  Dych,  27  N.  Y.  400;  Lick  v.  Faulkner,  25  Cal.  401) 

Wo  leurn  from  newspaper  report  that  the  court  of  apped 
of  the  State  of  Ken  tuck  v  has  held  the  act  to  be  unconsti- 
tutional. 

There  is  then  an  overwhelming  weight  of  judicial  aaUioii^ 
sustaining  the  constitutionality  of  the  law. 

On  the  other  side  wo  have  not  been  referred  to  one  siu^ 

judicial  opinion  (even  the  Kentucky  decision  i* 

[*5S6]  not  referred  *to),  but  we  have  had  quoted  a  number 

of  political  speeches  made  iu  Congress,  some  wbW 

this  law  was  under  consideration,  others  when  totally  dii* 

ferent  matters  wore  being  discussed. 

The  opinions  of  great  men  are  entitled  to  some  considff- 
ation  at  all  times.  But  those  who  are  familiar  with  tb 
history  i»f  this  country  and  know  how  often  our  great  in* 
have  changed  their  views  about  the  constitutional  powefl 
of  Couj-ress,  will  not  be  disposed  to  give  great  weight  to 
opinions  about  such  mattei-s  expressed  iu  political  debats^ 
Perhaps  the  abs>urility  of  giving  weight  to  Bach  opiniosl 
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lid  Dot  be  better  shown  than  by  simply  mentioning  the 
ti  tliat  the  respondents  quote  Daniel  Webster  as  authority 
•  the  strict  constniction  doctrines  advocated  by  them, 
(ilst  the  appellant  quotes  John  C.  Calhoun  as  authority 
r  the  doctrine  that  government  may  issue  bills  of  credit. 
Of  all  our  distinguished  public  men,  John  C.  Calhoun 
d  Thomas  Jefferson  carried  their  state  rights  views  to  the 
)6t  extreme  and  pernicious  limits.  Calhoun  is  quoted  as 
Ihority  for  issuing  bills  of  credit.  Thomas  Jefferson 
Dotioned  the  purchase  and  acquisition  of  Louisiana,  an 
i  more  di£Bicult  to  justify  under  the  Constitution  than  any 
her  act  ever  performed  by  the  general  government  prior 

that  time.  Siuce  tlien  wo  have  followed  the  precedent 
id  acquired  various  other  territories.  Indeed,  it  might  be 
town  that  no  state  rights  politician  has  ever  hesitated 
ben  in  power  to  administer  the  affairs  of  government  upon 
Emciples  completely  at  variance  with  those  views  expressed 
hilst  in  opposition  to  some  other  existing  administration. 
Before  leaving  this  branch  of  the  case,  the  writer  of  this 
linion  cannot  refrain  from  expressing  his  dissent  from 
me  of  the  views  expressed  by  counsel  in  the  argument, 
le  of  the  learned  counsel  for  respondents  asserts  that  the 
Tocates  of  the  doctrine  that  Congress  has  the  power  to 
ike  treasury  notes  a  legal  tender,  must  show  that  power  to 

conferred  under  some  one  of  the  special  grants  of  power 
nmerated  in  section  8  of  article  I  of  the  Constitution,  or 
11  to  sustain  their  cause. 

That  the  doctrine  that  Congress  may  derive  such  power 
m  the  general  nature  of  the  authority  conferred 
I  them,  and  the  ^necessity  of  selecting  the  proper  [*587] 
Bens  of  carrying  out  their  delegated  authority  and 
untaining  the  existence  of  the  government,  is  a  new  and 
krtling  theory.    Yet  this  is  precisely  the  theory  maintained 

the  supreme  court  in  the  case  of  3IcCidloch  v.  State  of 
Tylatid.  The  court  there  do  not  put  the  authority  to 
urter  a  bank  upon  any  one  of  the  delegated  authorities. 
ttbeypat  it  on  the  doctrine  that  there  are  many  expressly 
egated  powers,  such  as  to  ''levy  and  collect  taxes,  to 
TOW  money,  to  regulate  commerce,  to  declare  and  con- 
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duct  a  war,  to  raise  and  support  armies  aod  a  mxj' 
etc.,  and  that  Congi*ess  mu^t  have  the  clioiqe  of  means  t9 
aid  and  assist  in  carr}'ing  out  these  primaiy  objects  of  the 
government. 

If  a  bank  will  facilitate  them  in  doing  any  or  all  these 
things,  they  have  a  right  to  charter  it.  Just  so  in  this  case, 
if  the  making  of  treasury  notes  a  legal  tender  is  calcoUted 
to  aid  and  facilitate  the  action  of  the  government  in  collect^ 
ing  revenue,  conducting  a  war,  preserving  its  own  existence^ 
and  performing  many  other  of  the  expressly  granted  powen 
of  Congress,  it  is  constitutional.  The  counsel  failed  to 
show  any  distinction,  or  even  to  attempt  to  show  any  b^  i 
tween  this  case  and  the  one  referred  to.  Certainly  hemq  / 
read  the  opinion  of  the  supreme  court  of  the  United  Staftes  :j 
in  the  case  referred  to,  through  from  the  first  to  HhehtBl 
line,  and  he  will  not  find  any  place  where  the  court  refen 
the  power  of  Congress  to  charter  a  bank  to  any  one  of  the 
expressly  delegated  powers.  Yet  he  claims  that  the  sane 
doctrine,  when  asserted  in  Maynanl  v.  Newman,  is  new, 
startling,  and  without  precedent. 

There  is  another  portion  of  the  opinion  in  J/a^mrrfT. 
Kewinau^  which  drew  from  the  same  counsel  some  moflt 
remarkable  comments. 

In  speaking  of  that  portion  of  the  opinion  which  treaii 
of  the  firs  tclause  of  section  8,  article  I,  of  the  Constitution, 
counsel  stated  that  if  the  author  of  the  opinion  had  dis- 
covered to  what  the  views  therein  expressed  lead,  he  woald 
have  shrunk  back  startled  and  amazed,  as  if  he  hadsuddenlj 
discovered  a  yawning  chasm  in  the  path  along  which  he  had  \ 
been  daily  accustomed  to  walk  unconscious  of  the  danger 

beneath. 
[*588]       *Ho  then  went  on  to  argue  that  such  a  constnifr 
tiou  of  the  Constitution  would  give  almost  unliffi* 
ited  power  to  Congress  and  create  the  most  odious  and 
revolting  of  despotisms. 

Undoubtedly  such  a  construction  might  somewhat  enlaigB 
the  powers  of  Congress,  yet  they  would  not  be  unlimited. 
There  are  many  ex[)ress  i-estrictions  on  the  power  of  Con- 
gress in  the  Constitution. 
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e  Constitution  authorized  Congress  to  do  any  act 
bat  body  thought  conducive  to  the  common  defense 
neral  welfare  of  the  whole  people  of  the  United 
and  the  perpetual  maintenance  of  the  general  gov- 
it,  except  those  things  which  are  expressly  prohib- 
the  Constitution,  yet  Congress  would  not  then  have 
inlimited  power  than  the  state  legislatures  generally 
Why,  then,  should  we  assume  that  under  Congres- 
rule  the  government  would  become  an  odious  des- 
? 

assume  that  every  man  who  fills  the  executive  chair 
nation  or  occupies  a  seat  in  Congress  should  be  a 
r  Caligula,  whilst  every  state  legislature  is  held  pure 
maculate?  As  a  general  rule,  the  smaller  and  more 
leant  the  legislative  body,  the  more  is  it  liable  to  be 
3ed  by  selfish  and  corrupt  motives.  Take  a  school 
in  which  there  are  only  twelve  voters,  five  of  them 
all  the  real  estate,  and  seven  of  them  owning  prin- 
the  personal  property,  and  the  seven  will  vote  a  tax 
vely  on  the  real  estate  to  build  a  school-house.  If 
(ority  should  be  the  other  way,  they  will  levy  the  tax 
vely  on  the  personal  estate.  So,  too,  instances  are 
iting  of  state  legislators  and  executives  being  pur- 
like cattle  in  the  market. 

DUgh  there  have  doubtless  been  some  corrupt  mem- 
congress,  there  has  never  been  a  wholesale  purchase 
i  body. 

nay  reasonably  hope,  from  its  numbers  and  respecta- 
that  it  never  will  be  purchasable, 
ar  from  Congress  ever  having  played  the  part  of 
i,  the  only  reasonable  complaint  of  the  people  has 
hat  under  the  trying  circumstances  of  the  late  civil 
ley  failed  to  exercise  that  severity  against  the 
nemies  of  the  ^countiy  which  has  under  simi-  [*589] 
cumstances  been  exercised  by  every  other 
ment  in  the  world.    We  think  it  bad  taste,  to  say  the 
I  it»  to  charge  that  government  with  a  tendency  to- 
lespotism,  which,  duriug  a  four  years'  struggle  for 
tence  has  not  only  conducted  a  gigantic  war  against 
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its  revolted  states  with  more  human ity  and  forbearance  thai 
was  ever  shown  by  any  other  nation  whilst  engaged  in  suck 
a  war,  but  during  the  entire  period  has  given  protectioi 
alike  to  its  patriotic  citizens  and  to  the  thousands,  wemiglit 
perhaps  say  millions,  of  discontented  residents  within  iti 
acknowledged  jurisdiction,  who  have  openly  sympathized 
with  the  public  enemy,  rejoiced  at  their  victories,  groaned 
over  their  defeats,  and,  as  far  as  in  their  power  lay,  fw- 
nished  money,  means  and  men  to  overthrow  the  govemmeirt 
which  was  protecting  them.  The  history  of  the  world  may 
be  searched  in  vain  for  a  parallel  case. 

But  wo  feel  that  we  have  already  said  enough  on  thii 
branch  of  the  subject,  and  refer  to  the  opinion  in  3Iai/nafi 
V.  Neianw}!,  for  the  reasons  for  holding  the  act  of  cougrea 
constitutional. 

Let  us  now  examine  the  act  of  Congress  and  of  this  state 
and  see  if  they  are  in  conflict. 

The  act  of  Congress  approved  February  25, 1862,  aathof* 
izes  the  issuance  of  one  hundred  and  fifty  millions  ft 
United  States  notes  (more  commonly  called  gi'eeubacks or 
Treasury  notes),  and  provides,  among  other  things,  thit 
such  notes  shall  be  **  lawful  money  and  a  legal  tender  ii 
payment  of  all  debts,  public  and  private,  within  the  United 
States,  except  duties  on  imports  and  interest  as  aforesaid.* 

The  interest  referred  to  is  the  interest  on  the  pubhcJebt 
Subsequently  other  laws  were  passed  authorizing;  additionil 
issues  of  United  States  notes,  which  are  also  made  legil 
tenders.  The  question  is,  does  the  state  law  conflict  with 
the  law  of  Congress.  The  language  of  the  congressionil 
act  is  certainly  very  broad.  It  provides  such  notes  shall  be 
a  legal  tender  for  all  debts.  Now  what  is  a  debt?  Bontier 
defines  a  debt  to  be  '*  a  sum  of  money  due  by  certain  and 
express  agreement."  He  further  says:  "  Debts  arise  or  are 
proved  by  matter  of  record,  as  judgment  debts;  by 
[*o90]  bonds  or  ^specialties;  and  by  simple  contracte» 
where  the  quantity  is  fixed  and  specified,  anddoei 
not  depend  on  any  future  valuation  to  settle  it." 

Burrill  gives  Mr.  Stephens  as  authority  for  the  propoii- 
tion  that  a  debt  is  not  a  contract,  "but  the  result  of  aeon- 
tract." 


i.  1866.]  Mn.T.TKEN  v.  Sloat.  497 


Opinion  of  Beatty,  J.,  on  rehearing. 


Be  further  says:  "The  word  debt  is  of  large  import,  in- 
iding  not  only  debts  of  record  or  judgments  and  debts  by 
eeialtjy  but  also  obligations  arising  under  simple  contract 
a  very  wide  extent."  These  are  the  technical  and  correct 
ifinitions  of  debt.  Both  authors  show  that  in  a  popular 
use  and  under  some  circumstances  the  word  debt  may  be 
ore,  but  never  less  comprehensive. 

A  promise,  then,  to  pay  a  certain  or  definite  sum  in 
luied  States  gold  coin  is  a  debt;  for  nobody  disputes  the 
let  that  gold  coin  is  money. 

The  state  law  provides  in  section  2d,  that  "In  an  action 
tt  an  express  contract,  or  obligation,  for  the  direct  pay- 
Mnt  of  money,  made  payable  in  a  specified  kind  of  money 
It  currency,  judgment  for  the  prevailing  party,  whether 
Bw  same  be  by  default  or  after  verdict  or  decision  of  the 
IMirt  or  referee,  shall  follow  the  contract  or  obligation  and 
kemade  payable  in  the  kind  of  money  or  currency  specified 
lorein."  In  section  3d  it  provides,  when  directing  how 
k  execution  shall  issue  to  enforce  judgment,  as  follows: 

"If  it  be  issued  on  a  judgment  made  payable  in  a  speci- 
Bd  kind  of  money  or  currency,  as  provided  in  section  2 
t  this  act,  it  shall  also  require  the  sheriff  to  satisfy  the 
Ime  in  the  kind  of  money  or  cun*ency  in  which  said  judg- 
lent  is  made  payable,  and  the  sheriff  shall  refuse  payment 
I  any  other  kind  of  money  or  currency;  and  in  case  of  levy 
lid  sale  of  the  property  of  the  judgment  debtor,  he  shall 
vfaise  payment  from  any  purchaser  at  such  sale  in  any 
riiher  kind  of  money  or  currency  than  that  specified  in  the 
neoutiou."' 

^  Now,  taking  these  two  provisions  together,  does  not  the 
Biite  law  clearly  provide  that  the  United  States  notes  shall 
Mrt  be  a  legal  tender  for  certain  debts  which  are  not  ex- 
•Bfrted  in  the  act  of  Congress  ? 

The  obligation  to  pay  gold  is  a  debt;  the  judgment  on 
ftat  obligation  is  also  a  debt.     The  state  law  pro- 
kibits  the  sheriff  *from  taking  United  States  notes  *[591] 
B^tnything  else  but  gold  on  a  debt  expressed  to  be 
ityable  in  gold.    Taking  the  two  laws  together,  they  may 
<»  said  to  read  thus:    United  States  notes  shall  be  lawful 
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money  and  n  legal  tender  for  all  debts  except  impost  datiei^ 
interest  on  the  public  debt,  and  sacli  debts  as  coutracting 
parties  may  expressly  agree  shall  be  discharged  in  aDother 
and  different  kind  of  money. 

In  other  words,  here  is  an  amendment,  an  additioDal  ex- 
ception engrafted  on  the  law  of  Congress  by  a  state  legist* 
tare.     But  this  is  not  the  only  amendment  to  the  act  of  ^ 
Congress  passed  by  this  state.     Another  section  providesM  = 
follows:     **  The  provisions  of  this  act  shall  apply  to  allie* 
tions  on  implied  contracts  or  obligations  contracted  or  iiH 
curred  after  the  passage  of  this  act,  wheu  it  shall  appear  oa 
the  trial  to  the  satisfaction  of  the  court,  jury  or  referee^' 
that  the  debt  or  obligation  wns  contracted  or  incurred  npoB 
the  basis  of  any  particular  kind  of  money  or  currency."   II; 
the  state  legislature  could  pass  these  sections  modifyiflg' 
and  controlling  the  act  of  Congress,  they  could  certainlj' 
pass  others  of  a  similar  nature.     They  could  add  anothfl 
section  of  the  law  declaring  that  all  contracts  made  in  tlv 
state  should  be  Uiken,  held  and  presumed  to  have  bear 
contracted  on  a  gold  basis,  except  where  the  contrary  should 
be  shown  by  the  production  of  a  written  agreement  si^ecify- 
ing  that  payment  was  to  be  or  might  bo  made  in  United 
States   notes.     The   legislature  might,   by   a   still  furthrf 
clause,  enact  that  when  a  contract  was  made  payable  ii 
United  States  notes,  and  suit  was  brought  ou  such  contract) 
that  no  judgment  should  be  rendered  ou  said  contract  pay- 
able in  such  notes  or  in  money  genemlly,  but  a  jury  sbonid 
ascertain  what  was  the  gold  value  of  the  notes  the  day  thqr 
Avero  by  contract  to  be  paid;  that  a  judgment  should  be  ren- 
dered for  such  amount,  which  should  only  be  discharged 
with  gold  coin.     The  enactment  of  these  several  clauaef 
would  completely  repeal  the  act  of  Congress,  and  the  pa^ 
ties  to  money  contracts  would  stand  precisely  as  if  no  such 
law  had  ever  been  passed.     If  Congress  Lad  never  enacted 
that  such  notes  should  be  legal  tenders  or  lawful  money, 
still  a  citizen  might  contract  to  pay  an  amount  of  them  at 
a  certain  day.     If  he  tendered  them  at   the  day  fixed  ft 

would  be  a  good  tender  as  of  personal  property.    B 
[*o92]  ho  failed  *to  tender  them  that  day  a  cause  of  action 

would  arise  to  recover  their  value  in  money. 
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n  it  be  contended  that  Congress  may  legally  pass  a  law 
ft  state  legislature  may  legally  repeal  it?  If  they  can- 
epeal  it,  can  they  modify  it? 

e  have  shown  that  the  state  law  under  discussion  does 
ify  the  act  of  Congress  iu  two  particulars.  If  two  other 
ifications  are  made  (we  cannot  see  why  the  legislature 
not  modify  the  law  in  four  particulars  if  it  may  in  two) 
effect  will  be  to  render  the  law  entirely  inoperative. 
cannot  see  much  diflference  between  repealing  a  law  iu 
ress  terms,  and  so  restricting  and  modifying  its  terms  as 
ender  it  totally  inoperative. 

tut  it  is  said  Congress  has  made  both  gold  and  United 
tes  notes  a  legal  tender,  and  a  debtor  may  waive  his 
it  to  pay  in  notes  and  pay  in  gold  coin.  That  nobody 
[mtes.  If  any  man  owes  a  debt,  he  may  pay  it  in  gold  if 
likes  to  do  so,  and  has  the  gold  wherewith  to  pay.  The 
e  could  not  prohibit  him  from  so  doing.  But  those 
i  talk  about  a  waiver  under  the  provisions  of  the  state 
do  not  seem  to  understand  the  meaning  of  the  term 
r  use.  A  waiver  is  defined  to  be  "the  relinquishment  or 
sal  to  accept  of  a  right."  Now  in  all,  or  at  least  most 
liese  contracts  made  under  the  specific  contract  act,  the 
tor  binds  himself  at  the  very  inception  of  the  debt  that 
irill  pay  in  gold  and  not  iu  paper  money.  Then  if  the 
tract  is  a  legal  one,  he  never  did  have  the  right  or  power 
lischarge  his  debt  in  paper  money. 

Hiy,  then,  talk  about  waiving  a  right  ho  never  pos- 
led?  It  is  true  that  when  a  new  note  is  given  for  an  an- 
^nt  debt,  it  might,  with  propriety,  be  said  that  if  the 
debt  was  payable  in  money  generally,  and  the  new  note 
^elated  for  payment  in  gold  coin,  this  would  bo  a  waiver 
a  pre-existing  right.  But  in  most  cases  gold  notes  are 
de  for  a  consideration  which  passes  when  the  note  is  ex- 
ited. In  such  case  the  debtor  (supposing  the  state  law 
be  Talid)  never  possessed  the  right  to  pay  in  anything 
igold.  How  could  he  waive  a  right  ho  never  possessed? 
)  use  of  this  term  is  simply  an  evasion  of  the 
I  iflsae.  The  true  question  is  this :  Can  a  ^state  [^693] 
ilatare  lioense  two  of  its  citizens  to  contract  that 
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a  positive  law  of  Congress  shall  be  inoperative  and  void  a 
fur  as  it  affects  their  pecuniary  transactions?  The  propod 
tion  put  in  plain  English  would  be  laughed  at.  HeDce  tb 
necessity  of  covering  it  up  and  concealing  the  true  point  1r 
the  use  of  false  terms. 

There  can  be  no  doubt,  as  a  general  rule,  that  a  mil 
may,  in  a  civil  action,  waive  most  of  his  rights.  Bi 
parties  to  actions  cannot  waive  the  rights  of  strangers  no 
supersede  the  laws  of  the  land. 

In  those  states  where  they  have  statutes  making  note 
given  for  usury  and  on  gaming  considerations  void,  oi 
who  is  sued  on  such  notes  may  fail  to  answer,  and  thereb 
waive  his  right  to  make  such  defense. 

But  suppose  a  case  where  a  party  gives  a  note  for  nsoi 
or  for  a  gaming  consideration,  and  inserts  a  clause  in  tl 
note,  whereby  he  agrees  not  to  plead  the  usurioos  c 
gambling  consideration  of  the  note  as  a  defense.  T^M 
he  is  sued  lie  does,  notwithstanding  his  promise  to  tl 
contrary,  plead  usury  or  gaming,  as  the  case  maybe, ai 
the  other  party  puts  in  his  replication  admitting  the  iHt 
gality  of  the  consideration,  but  setting  up  this  special  ooi 
tract  not  to  put  in  the  plea  of  such  illegality,  would  M 
such  a  replication  be  received  by  any  court  as  a  pleaflB 
jest  rather  than  a  serious  defense?  Is  there  a  lawyer  in  tli 
world,  having  a  particle  of  common  sense  or  the  leu 
regard  for  his  character  and  reputation,  who  would  attenq 
seriously  to  support  such  a  pleading  by  argument?  Ai 
lawyer  would  say  at  once,  this  is  absurd. 

Two  people,  by  their  private  agreement,  cannot  snspfli 
the  operation  of  a  positive  statutory  enactment.  Yet  is  n 
that  case  precisely  the  same  as  the  one  under  consideratio 
with  this  exception? 

In  the  case  put,  the  parties  upon  their  own  authoril 
attempt  to  suspend  the  operation  of  a  public  act. 

In  this  case  two  parties  attempt  to  suspend  or  modi 
the  operation  of  an  act  of  Congress  and  plead  a  license 
the  state  for  so  doing. 

Another  instance,  a  party  wishing  to  raise  monc 
mortgages  his   estate   and  agrees   in    the   icstroment 
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tirtgage  that  if  the  ^debt  is  not  paid  at  maturity  [^594] 
» will  waive  his  right  to  redeem,  aud  the  title  of 
B  estate  shall  thereupon  pass  absolutely  to  the  mortgagee. 
lere  is  no  express  law  forbidding  such  contracts,  but  they 
e  thought  to  be  hard,  unfair  and  oppressive.  Courts 
i¥e  universally  disregarded  such  agreements  (or  waivers 
\  perhaps  respondents  would  rather  call  them),  and  al- 
wed  the  mortgagor  to  redeem  on  equitable  terms,  al- 
loagh  the  debt  was  not  paid  or  tendered  at  maturity. 
These  examples  show  that  courts  do  not  regard  or  en- 
xce  contracts  made  either  in  violation  of  public  statutes 
rin  violation  of  public  policy. 

yfe  are  told  that  the  law  requires  of  indorsers  that  a  de- 
IHiid  should  be  made  by  tbem  at  the  proper  time  and 
pee  on  the  maker  of  a  note,  and  if  he  fails  to  pay,  prompt 
iPiice  should  be  given  to  the  indorser,  and  if  these  things 
biDot  done  the  indorser  is  not  liable. 
Bnt  if  at  a  time  a  man  indoi*ses  a  note  he  writes  on  the 
Ick  of  the  note,  ''I  waive  demand  and  notice  of  non-pay- 
6nt,**  he  is  liable  notwithstanding  there  is  no  demand  and 

>  notice  of  non-payment. 

We  are  told  this  is  a  case  exactly  like  that  of  waiving  the 
j^i  to  pay  a  debt  in  a  particular  kind  of  currency. 
This  is  certainly  an  ingenious  argument,  and  might  be 
dl  calculated  to  deceive  a  man  who  was  not  a  lawyer.  But 
le  court  should  be  presumed  to  have  some  little  knowledge 
I  the  reason  on  which  rules  of  law  are  founded.  Why  is 
a  indorser  liable  at  any  time  ? 

Simply  because  he  has  contracted  to  be  liable.  When  he 
lites  his  name  in  blank  on  the  back  of  a  note,  it  is  in  effect 
igniiig  a  written  contract,  or  rather  affixing  his  signature 

>  a  blank  contract  which  he  authorizes  another  to  fill  up  to 
kis effect:  "For  value  received,  I  assign  the  within  note 
)ABy  and  agree  that  if  he  presents  it  to  the  maker  the 
1/  it  is  due,  demands  payment,  and  in  case  of  a  refusal  or 
ilure  to  pay  notifies  me  promptly,  I  will  be  responsible 
ramoont  of  note,  interest  and  costs." 

Bat  if  at  the  time  he  writes  his  name  ho  also  indorses  on 

>  uote,  "  I  waive  demand  and  notice,''  then  his  contract  is 
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to  this  effect:  ''  I  assign  the  within  note  to  i 
[^595]  if  the  maker  does  ^uot  pay  the  same  at  ma 
will  be  responsible    for    amount  of  note 
terest." 

Here  the  responsibility  of  the  iudorser  is  changed 
he  has  made  a  differnt  contract.  There  is  not  a  woi 
htw  saying  the  iudorser  may  not  make  the  one  cod 
the  other.  He  has  made  in  either  case  a  legal 
(ono  which  contravenes  no  written  nor  unwritteu  h 
ill  express  words,  but  by  implication  arisiug  from  th 
and  general  understandiug  of  the  parties.  Just  as 
by  implication  of  law  agrees  and  contracts  to  pay  f< 
he  orders  a  merchant  to  send  to  his  house  or  store, 
in  direct  words  he  says  noihiug  about  paying.  Bat 
were  a  statutory  law  declaring  that  no  iudorser  of  a 
sory  note  or  bill  of  excLange  should  be  liable  ou 
dorsemeuty  Avhatever  the  form  tliereof,  without  du< 
demand  and  protest  as  required  by  the  law  merchs 
no  contract  of  the  parties  could  dispense  with  or  vs 
operation  of  that  law.  So  in  this  case  tlie  partie: 
by  contract,  waive,  destroy  or  set  aside  the  express 
the  law  of  Congress. 

Wo  have  in  a  manner,  at  least  satisfactory  to  oc 
shown  this  act  of  the  legislature  is  in  direct  conf 
tlie  very  words  of  the  act  of  Congress. 

We  think  it  may  as  readily  be  shown  it  is  in  con£ 
the  policy  of  Congiess.  The  act  says  the  notes  to  h 
shall  bo  a  legal  tender  for  all  debts,  etc.,  except,  e 
debts  may  be  considered  under  two  classes. 

First — Debts  coutracted  before  the  passage  of  I 
Second — Debts  contracted  subsequent  to  its  passi 
hius  been  questioned  whether  the  act  was  iutended  t 
troactive  and  apply  to  former  debts,  but  no  one  qi 
that  it  Avas  intended  to  a[>ply  to  future  or  subsequeu 
If  the  law  applies  to  pre-existing  debts  (and  it  has 
held  by  this  and  other  courts).  Congress  may  have  I 
fluenced  by  tNvo  motives  in  making  them  a  legal  ten 
this  class  of  debts. 

First,  to  afford  a  relief  to  the  debtor  class  who 
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lerwise  have  been  mined  by  the  exorbitant  demand  for, 
i  sadden  rise  in,  the  price  of  gold,  in  fact  from  its 
lost  total  withdrawal  from  circulation  in  the 
tern  states.  The  only  *other  motive  that  could  [*596] 
re  actuated  Congress  in  making  them  a  legal 
ider  for  this  class  of  debts,  must  have  been  to  render  the 
tes  more  valuable  and  to  prevent  as  far  as  practicable 
)ir  greater  depreciation  in  the  market. 
[q  making  them  a  legal  tender  for  future  debts,  they  must 
re  been  influenced  mainly  by  the  latter  motive.  Even 
thout  the  act  making  them  lawful  money  and  a  legal  ten- 
r,  parties  might  have  contracted  for  the  payment  of  such 
tes  in  their  ordinary  business,  and  although  without  the 
making  them  lawful  money,  etc.,  no  judgment  could 
re  been  discharged  in  such  paper,  the  money  judgments 
such  contracts  would  only  have  been  for  the  cash  value 
the  notes,  which  would  not  have  been  particularly  op- 
issive. 

I^en  we  can  see  no  object  that  could  have  influenced 
ogress  to  make  them  a  legal  tender  for  future  debts,  but 
.t  of  .making  the  notes  more  current,  giving  them  more 
ue  in  the  market,  and  checking  as  fur  as  might  be  their 
3reciation.  Any  law  or  contract  which  would  prevent 
ivt  being  received  as  a  legal  tender  for  any  purpose  other 
to  those  exceptions  made  by  Congress,  would  have  the 
:ect  efiect  of  diminishing  their  circulation,  decreasing 
)ir  value,  and  to  some  extent  increasing  their  deprecia- 
II.  We  think,  then,  that  the  law  of  the  state,  and  con- 
eta  made  under  it,  are  directly  in  conflict  with  the  law  of 
ogress,  and  contrary  to  the  policy  of  the  government. 
Being  contraiy  to  the  letter  of  the  law,  the  state  act  is 
ifiectual  to  prevent  the  United  States  notes  from  being  a 
;al  tender  for  any  debt,  whether  the  same  bo  evidenced 
matter  of  record  [judgment],  by  specialty  or  by  simple 
stracts. 

Rliether  debts  contracted  in  violation  of  the  spirit  of  the 
r,  in  contravention  of  public  policy,  and  with  a  view  to 
wle  the  letter  of  the  law,  are  not  absolutely  void,  is  a 
estion  which  has  not  been  argued  or  presented  before 
•  eonr^  and  on  which  it  ia  not  necessary  to  pasa. 
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But  it  is  contended  that  whatever  may  have  been  the  effect 
of  the  law  of  Congress  we  have  been  considering,  tkatthifc 
body  afterwards  passed  laws  in  effect  licensing  and  legalii* 
ing  loans  of  gold,  fixing  the  stamp  duties  whick 
[*597]  should  be  paid  on  *such  loans,  etc.,  and  that  it  can- 
not be  contended  that  Congress  would  license  an  ad 
to  be  done  and  still  deny  a  party  all  benefit  arising  fioa 
said  act.  Deny  him  the  right  to  enforce  a  contract  after  ha 
had  paid  the  government  for  the  right  to  enter  into  it. 

The  first  act  referred  to  is  one  passed,  or  rather  approTed, 
March  3,  1863,  entitled  ''An  act  to  amend  an  act  entitled  ai 
act  to  provide  internal  revenue  to  support  the  government 
and  pay  interest  on  the  public  debt,'*  approved  July  1, 18GI^ 
and  for  other  i)urposes. 

This  act  has  been  repealed,  and  is  not  now  a  part  of  flia 
law  of  the  countiy.  But  the  note  sued  ou  iu  the  casenndar 
consideration  was  executed  iu  April,  1864,  while  this  aal 
was  iu  force.  Let  us  see  how  it  is  to  be  affected  by  theaet 
referred  to.  Section  4  provides  as  follows — we  quote  only 
such  portions  as  can  effect  the  question  being  discussed: 

''That  all  contracts  for  the  purchase  or  sale  of  gold  or 
silver  coin,  or  bullion,  and  all  contracts  for  the  loan  of 
money  or  currency  secured  by  pledge  or  deposit,  or  other 
disposition  of  gold  or  silver  coin  of  the  United  States,  if  to 
be  ])crformed  after  a  period  exceeding  three  days,  shall  he 
in  writing  or  printed,  and  signed  by  the  parties  or  their 
agents  or  attorneys,  and  shall  have  one  or  more  adbesiva 
stamps  as  provided  in  the  act  of  which  this  is  an  amend- 
ment, equal  in  amount  to  one-half  of  one  percentum,  and 
interest  at  the  rate  of  six  percentum  per  annum  on  tha 
amount  so  loaned,  pledged  or  deposited. 

"And  no  loan  of  currency  or  money  on  the  securitjof 
gold  or  silver  coin  of  the  United  States  as  aforesaid,  or  of 
any  certificate  or  other  evidence  of  deposit  payable  in  gold 
or  silver  coin  shall  be  made,  exceeding  iu  amount  the  par 
value  of  the  coin  pledged  or  deposited  as  security;  and  any 
such  loan  so  made,  or  attempted  to  be  made,  shall  be  en- 
tirely void.  Provided,  that  if  gold  or  silver  coin  be  loaned 
at  its  par  value,  it  shall  be  subject  only  to  the  duty  lift- 
posed  on  other  loans." 
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Sec.  6  is  as  follows:  ''That  all  contracts,  loans,  or  sales 
gold  and  silver  coin  and  bullion  not  made  in  accordance 
iih  this  act,  shall  be  wholly  and  absolutely  void/' 
This  act  indirectly  licenses  contracts  for  the  sale, 
irchase  *and  delivery  of  gold  coin.  That  is,  it  [*598] 
vies  a  tax  of  half  of  one  per  cent,  on  such  transac- 
mSy  and  this  may  be  said  to  be  a  sort  of  indirect  license. 
ow  is  a  note  for  the  payment  of  certain  sums  of  money  in 
>ld  coin  a  contract  for  the  sale  and  delivery  of  gold  ?  If 
lere  is  no  distinction  between  the  contracts,  then  the  con- 
id  saed  on  in  this  case  is  utterly  void  for  want  of  the  proper 
kmp  of  half  of  one  per  cent,  of  its  face,  and  the  appellant 
odd  be  in  a  much  better  condition  than  he  was  placed  by 
le  formed  decision  of  the  court.  If  such  be  the  case  the 
idgment  is  erroneous,  and  the  appellant,  by  prosecuting 
lippeal  from  the  judgment,  can  get  rid  of  the  whole  debt. 
JB  would  be  neither  bound  to  pay  in  coin  nor  paper  money. 
Us,  we  presume,  is  proving  too  much  for  the  respondents. 
Bat  if  a  note  to  pay  a  debt  in  gold,  and  a  contract  for  the 
Ihery  of  gold,  are  not  the  same  thing,  then  this  law  has 
>lhing  to  do  with  the  former  act  of  Congress  declaring 
vtain  paper  money  should  be  a  legal  tender  for  all  dAis. 
be  respondents  must  take  one  horn  or  the  other  of  the 
Qemma. 

It  is  said  that  although  the  fourth  section  of  this  act 
peaks  only  of  the  purchase,  sale  and  delivery  of  gold, 
•voiding  all  such  words  as  "debts,"  "loans,"  "borrow," 
'pty,**  etc.,  which  are  the  distinctive  words  used  in  money 
liOBictions,  still  the  fifth  section  declares  that  all  contracts, 
otns,  or  sales  of  gold  or  silver  coin  and  bullion,  not  made 
•B  aecordance  with  this  act,  shall  be  wholly  and  absolutely 
raid. 

It  18  attempted  here  to  connect  loans  wdth  gold  and  silver 
loins.  If  that  is  the  true  meaning,  then  every  loan  of  gold 
Qtn  made  on  this  coast  between  March  3,  1863,  and  June 
By  1864,  is  entirely  void,  and  a  party  having  paid  such 
(08  within  the  last  twelve  months  may  recover  the  amount 
lek,  unless  the  repeal  of  the  law  has  taken  away  their 
medy.    Any  way,  all  notes  outstanding,  executed  for  gold 
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loaned,  would  be  utterly  void.  We  say  this  becai 
man  on  this  coast  ever  thought  of  putting  stamps 
amount  of  half  of  one  per  cent,  on  such  notes.  V 
notes  signed  by  both  parties,  as  the  act  of  Congress  p 
gold  contracts  to  be  under  penalty  of  forfeiture. 

But  we  take  a  different  view  of  this  act.  TV 
[*599]  the  ^contract  referred  to  in  section  four  a: 
tracts  for  the  delivery  of  gold  coin  or  bullio 
in  such  form  tis  not  to  be  technical  debts;  that  Congress 
the  law  of  March  3,  1863,  tolerating  rather  than  sa 
ing  such  transactions.  It  imposed  such  burdens  oi 
kind  of  contracts  as  to  discourage  them.  The  won 
in  the  fifth  section  does  not  refer  to  loans  of  gold,  bt 
oi  paper  on  a  deposit  of  gold  beyond  its  par  value 
is  prohibited  in  section  four.  If  parties  make  a  c 
for  the  delivery  of  gold,  and  so  make  it  as  not  to  be 
nical  debt,  then  if  the  gold  is  not  delivered,  they  won 
their  common  law  remedy — the  action  in  covenant 
bumpsit  for  the  value  of  the  gold  when  it  should  hai 
delivered. 

This  would  be  the  subject  of  inquiry  and  assessm' 
fore  a  jury  or  other  proper  tribunal.  But  if  the  obi 
Ih>  in  the  form  of  a  debt,  what  in  law  is  a  technical  \ 
direct  pn^nnise  ^■>  ihvj  money ^  whether  it  be  money  ge; 
or  any  kind  of  currency  made  money  by  law,  it  may 
ohtirged  by  a  tender  of  money  without  any  inquiry  o: 
ogos. 

June  17,  ISiU,  an  act  of  Congress  was  approved  pr 
ing  purv'hases  of  gold  on  time;  prohibiting  sales  of  g 
tlKk>e  who  did  not  have  it  at  the  time  of  sale,  etc.,  ani 
iui;  various  other  provisions  to  check  gambling  in 
This  law  was  repealed  in  tifteen  days  after  it  was  j 
How  that  law  is  to  affect  the  question  before  us  we  < 
uuvlerstaud.  There  is  nothing  in  it  rej^ealing  or  intei 
with  the  aot  of  Cougross  which  s;»ys  United  States 
i^hall  bo  lei^d  teuvler  for  nil  ihUs.  There  is  no  conflii 
novt'r  w:is  a  coiidiot.  that  we  can  see,  between  the  tn 
there  ever  was*  this  latter  law  is  repealed  and  out 
way.     It  is  sulA  xWv  s\kI\  acts  show  tliat  it  was  n 
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ly  of  Congress  to  prohibit  gold  contracts.     We  tbink 
rentlj.     But  suppose  we  admit  that  it  was  not  tbe  policy 
'ohibit  gold  contracts  of  vaiious  kinds^  what  has  that  to 
'ith  the  question  before  us? 
all  civilized  countries  (so  far  as  we  are  aware),  gam- 
j  debts  have  either  been  held  void  by  the  courts  on 
3iples  of  public  policy  and  natural  justice,  or  else  de- 
id  void  by  special  legislative  enactment.     But  in  many 
[zed  countries   they  license   gambling   houses 
>r  certain  restrictions.     We  *never  heard  that  [*600] 
iceusing  a  gambling  house  gave  validity  to  gam- 
r  debts;  that  a  note  given  for  a  gambling  consideration 
d  be  good  directly  in  opposition  to  the  letter  of  the 
leclaring  all  such  notes  void,  because  it  was  given  in  a 
sad  gambling  house. 

Congress,  conscious  of  its  inability  to  entirely  prevent 
jling  in  gold,  licenses  such  transactions  upon  the  pay- 
i  of  certain  duties,  why  should  that  be  construed  a  re- 
of  a  positive  and  plain  enactment  that  paper  money 
Id  be  a  legal  tender  for  all  private  debts.  We  have  de- 
1  this  case,  not  on  the  policy  of  the  government  (although 
liink  we  might  have  come  to  the  same  conclusion  on 
ground),  but  on  the  very  letter  of  the  law  which  says 
paper  money  shall  bo  a  legal  tender  for  all  debts,  with 
exceptions.  And  we  know,  and  every  lawyer  knows 
knows  anything,  that  a  promise  to  pay  fifteen  hundred 
mi  in  United  States  gold  coin  is  a  debt  under  any  defin- 
lof  the  word  that  ever  was  given  by  a  sane  man,  whether 
definition  was  the  strict  technical  meaning  of  the  word 
he  more  extended  meaning  which  the  Avord  sometimes 
in  common  parlance.  Indeed,  no  counsel  has  denied 
was  debt  in  its  strictest  and  most  technical  sense, 
at  they  say  it-  is  not  such  a  debt  as  Congress  contem- 
ad.  The  word  debt  has  two  meanings,  one  is  technical 
limited  in  its  application.  In  this  sense  it  is  generally 
ttstood  by  lawyers.  It  has  a  rather  less  technical  and 
)  extended  signification  as  used  among  non-professional 
.  When  the  expression  all  debts  was  used,  it  either 
it  all  debts  in  the  technical  sense,  or  all  debts  in  the 
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popular  sense,  or  all  debts  that  are  iueluded  iu  either  sense. 
This  debt  is  included  in  either  definition,  and  iu  both,  so  it 
luust  be  covered  bv  the  act. 

But  it  is  said  Congress  did  not  mean  all  debts.  It  cotdd 
not  have  been  the  intention  of  Congress  to  include  debU 
payable  in  wheat,  corn,  hoi-ses,  etc.;  that  these  are  debts, 
but  of  such  a  nature  that  as  debts  they  can  oulybedisF 
charged  bv  a  tender  of  the  specific  pro|>erty;  that  if  such 
tender  is  not  made,  then  an  action  arises  to  recover  in  dam- 
ages the  value  of  the  article  or  other  property  whick 
[*1>01]  shvuilvl  have  been  *tendered ;  that  no  tender  of 
money  can  discharge  such  a  debt;  that  a  promise 
to  pay  g.^ld  roiu  is  of  the  s;ime  nature;  that  by  the  contract 
it  is  doprivevl  of  its  cha meter  of  a  simple  indebtedness,  and 
assuv.u's  the  nature  of  a  ]^roi>erty  debt  payable  in  wheat  or 
corn,  aiivl  can  only  be  discharged  by  a  delivery  of  the 
sjvciric  proivrty.  This  is  rather  a  sj>eciou8  argument  to 
cap;i\;i:o  tliose  who  art^  ignorant  of  all  legal  principles,  bnt 
ivr:al::;y  v»iii::::  r.v^:  to  be  expected  to  mislead  a  court  of 
Cv* ::*.  v.iv^ :•.  i  w : c^  1 !  i iieuce . 

r,:  !l:o  ::•>:  p!:uv,  i:  is  not  like  a  note  or  agreement  for 
the  iMM-.'.or.:  of  whea:.  etc.,  Ivcause  the  latter  are  not  tech- 
u-im'^  vl.l^rs:  ::.o  •.:.^!o  for  cold  coin  is  a  technical  debt 
Ar.d  i\w  xxv^r/is  •'aV.  vUb:s"  mast  be  understood  to  incladfi 
all  :;vl:",x-.i'-  vltV:s  v.LioI:  is  a  verv  limiteil  class  of  con- 
tnu'ts  .  .;i*::,,>i;u*'.  i:  mi.:'.::  nor  Iv  const nied  to  include  the 
» •/.  o vv  •- .  .*.  -.v.  i-  vo :: >  o \ .is>  ^^ :  o ;  i; :  rao  :s  e  mbraced  by  that  term  as 
I w ",: *, .-.'. '  N  t'  :v.  i^  1  v^  \  t\i .  B ,: :  : L^-  re  is  a  further  answer  to  this 
pi\vv>.:i.^'.*.. 

Kt>.\  •.:•-.  !•.:>  -..lYo  .--ssiiiu-jJ  and  asiS^rtevl  that  a  debtpay- 
al»'.o  •.  •.  V. '...,t:  s\t:'.:-..^:  l>i  .-..s^liAr-revl  by  a  tender  of  moner. 
^V^.  V.  .'.  ;  \  v-.^.;;«  :'-  :>  ivssr  r::;--  th-.y  Lad  not  looked  at  their 
Lfc\^  V.vx>  ».*v.  :!..>  s:.:V:v:.  r  :l:-:v  wodl  not  havemadeso 
i\;!-.\i'v  \  .<.  V'.;v..U:-  1:  . :  ^  ^' •/..>  .i  uo:e  or  obliiration  is 
•-••>:.•.  ■  I  yrv  :■.■><.•  :/  y.<.y  V.  B.  ;ue  thousand  dollars 
i::  -/.v.  •- v.vl.Airi^V.;  '.^-.T.i:.  \i:l;\vrvil  jl:  Lismill on  or be- 
tViv  .,  vvv:.*.:.'.  .::iv,  :'.::rv  :<  •  . :  :I:e  >!:^l::ess  doubt  it  may 
Iv  vl.sw'..  ..-.-cv-l  Vv  :V  :m\v.-l:  .r  a  :e:;,.icr  of  one  thousaiMl 
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3n  or  heard  of  it.  If  the  note  be  in  this  form:  ''I 
to  pay  A.  B.  one  thousand  dollars  in  wheat  at  otie 
rr  biialiel,**  the  courts  have  been  divided  as  to 
a  thousand  dollars  will  or  will  not  discharge  a  con- 
lome  courts  have  said  this  is  a  debt  of  one  thou- 
lars  which  the  debtor  has  the  right  to  discharge  at 
m  with  one  thousand  bushels  of  wheat.  Others 
1  it  is  a  contract  for  one  thousand  bushels  of  wheat, 
leat  is  worth  two  dollars  per  buishel  at  the  time  it 
ielivered,  the  obligation  can  only  be  satisfied  by 
ery  of  one  thousand  bushels  of  wheat,  or  the  pay- 
iamages  equal  in  amount  to  the  value  of  one  thou- 
hels  the  day  it  should  have  been  delivered, 
iny  case  where  a  certain  sum  is  to  be  paid  [*602] 
elivery  of  personal  property  at  its  market 
)  day  of  delivery,  that  contract  may  be  discharged 
ring  the  money  in  lieu  of  the  property.  (See  on 
le  subject,  Parson's  Con.  vol.  2,  490-492,  and  note 
kses  there  cited.) 

ise  of  Cole  v.  Ross,  (9  B.  Monroe,  393)  cited  by  the 

court  of  California  in  the  case  of  Galland  v.  LeioiSy 

that  money  could  not  be  tendered  for  a  specific 

payable  in  property,  is  one  of  those  class  of  cases 

not  only  the  amount  to  be  paid  but  the  price  of 
le  to  be  delivered  is  fixed.  There  was  a  promise  to 
3  thousand  three  hundred  and  thirty-three  dollars 
y-three  and  one-third  cents  in  pig  metal  at  twenty- 
ars  per  ton.  Now,  if  you  divide  the  sum  of  money 
wenty-nine,  you  find  the  dividend  will  be  nearly 
bred  and  fifteen.  Then  this  was  a  contract  to  pay 
»usand  three  hundred  and  thirty-three  dollars  and 
ree  and  one-third  cents,  which  the  debtor  was  to 
privilege  of  paying  by  delivering  one  hundred  and 
ns  of  pig  metal;  or  else  it  was  an  absolute  agree- 
leliver  one  hundred  and  fifteen  tons  of  pig  metal. 

courts  have  construed  such  contracts  each  way. 
tacl^  court  put  the  latter  construction  on  it.  That 
Bontract  to  deliver  one  hundred  and  fifteen  tons  of 
L    Pig  metal  had  risen  above  twenty-nine  dollars 
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per  ton  in  value  before  the  day  of  delivery;  consequently 
three  thousand  three  hundred  and  thirtv-three  dollars  nni 
thirty-three  and  one-third  cents  would  not  discharge  the 
obligation.  But  if  the  obligation  had  been  to  pay  three 
thousand  three  hundred  and  thirty-three  dollars  and  thirfr- 
three  and  one-third  cents  in  pig  metal  at  its  market  Talne 
the  day  it  was  to  be  delivered,  then  we  may  clearly  infer 
from  the  remarks  of  the  court  in  the  case  cited  that  a  tender 
of  the  money  would  have  discharged  the  obligation.  And 
such  is  the  tenor  of  all  the  decisions  on  this  subject,  hi 
other  words,  not  only  all  technical  debts,  but  all  contracts 
which  are  substantially  debts,  although  they  call  for  the 
delivery  of  personal  property  other  than  money,  may  be 
discharged  in  whatever  kind  of  money  the  government  de-  ' 

clares  a  legal  tender. 
[*603]  *Again,  if  this  and  similar  contracts  are  what  re- 
spondents claim  them  to  be,  mere  contracts  for  the 
delivery  of  personal  property,  which  can  be  performed  only . 
by  the  delivery  of  the  specific  article  promised,  then  there 
was  no  necessity  for  the  passage  of  what  we  call  the  "spe- 
cific contract  act."  For  if  the  debtor  refused  to  deliver  tlie 
gold  coin  at  the  day  promised  the  creditor  could  sue  and 
recover  the  value  of  the  coin  the  day  it  should  have  been 
delivered. 

The  common  law  gave  an  adequate  remedy.  TNTiy,  then, 
pass  the  law  under  consideration?  Simply  to  call  things 
by  wrong  names,  to  term  a  simple  judgment  for  money  ft 
judgment  [decree]  for  the  specific  performance  of  a  coutract 
To  enable  courts  to  trample  upon  and  spum  a  law  of  Con- 
gress, in  a  manner  not  quite  so  palpable  or  so  easily  com- 
prehended by  the  community  as  it  would  have  been  if  they 
had  disregarded  the  law  without  all  this  legislative  subter- 
fuge. 

We  are  earnestly  implored,  if  we  cannot  find  anylegd 
ground  to  sust^iin  this  act,  that  ^\e  should  sustiiin  it  on 
grounds  of  public  policy.  Twelve  mouths  ago  the  money 
lenders  assured  the  legislature  if  tlicy  would  pass  this  Ifl^ 
the  business  of  tJie  state  would  be  restored  to  a  prosperonS 
condition.     The  law  Avas  passed,  and  within  twelve  months 
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Assessed  value  of  the  property  in  the  state  has  dimiu- 
1  more  than  one-third.  Nearly  the  entire  population  is 
arrassed  and  groaning  under  debts  bearing  such  a  rate 
uterest  as  must  reduce  them  to  bankruptcy  if  they  can- 
get  ia  change  of  laws  and  financial  policy.  We  certainly 
Dot  see  anything  so  encouraging  in  the  system  as  to  in- 
se  us  to  disregard  all  legal  principle  and  rules  of  common 
se  to  sustain  it. 

Che  judgment  rendered  by  this  court  before  the  granting 
I  rehearing  must  stand  as  the  judgment  of  the  court. 

{j  Lewis,  C.  J.,  dissenting: 

k8  the  precise  question  involved  in  this  case  was  thoroughly 
Bidered  and  passed  upon  by  the  supreme  court  of  Cali- 
lia  in  the  case  of  Cm-peniier  v.  Aihertoii  (25  Cal.)  I  deem 
nnecessary  to  do  more  than  to  refer  to  the  opinions  in 
t  case  for  the  reasoning  which  seems  to  me  sufficient  to 
tify  my  dissent  from  the  conclusions  of  my  associates  in 
case  at  bar. 
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L  K.  MTTOHELL  et  al.,  Respondents,  v.  M.  BROM- 

BERGER,  Appellant. 

ri  Netada,  604.] 

knasssj^B  FsKs — Fbom  whom  Collectable. — An  attorney  who,  at  the  re- 
quest and  for  the  benefit  of  a  debtor,  appears  of  record  for  the  creditor 
in  a  confession  of  judgment  by  the  debtor,  may  recover  what  his  seryices 
^  leasonably  worth  from  the  debtor. 

"^^An  appearance  of  record  would  be  prima  facie  evidence  of  the  lia- 
^tyof  the  person  for  whom  the  attorney  appears;  bat  such  prima 
/acte  eyidence  may  be  overcome  by  other  proof,  and  the  liability  of  an- 
^or  person  established  for  a  reasonable  compensation;  and  it  would 
■^  no  contradiction  of  the  record  to  show  that  such  attorney  was,  in 
'^ct,  employed  by  some  other  person,  or  that  the  services  were  in  fact 
for  the  benefit  of  another. 
^'^^iQiT  FOB  Gold  Coin  ebboneous. — A  verdict  and  judgment  for  gold 
®^  expressly  is  erroneous. 

^^^VUL  from  the  District  Conrt  of  the  First  Judicial  Dis- 
^^^*  State  of  Nevada,  Storey  County,  Hon.  R.  S.  Mesick 
'^^ing. 

'^^e  facts  are  folly  stated  in  the  opinion  of  the  court. 
^^yichdl  dk  Hundley^  for  Respondents. 

(h)  lN0r,67S. 
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Perley  A  De  Long,  for  Appellant. 

[*605]      *By  the  court,  Lewis,  C.  J. : 

This  action  was  brought  to  recover  the  sum  of  one  thou- 
sand and  thirty-seven  dollars,  claimed  to  be  due  from  ths 
defendant  for  legal  services  alleged  to  have  been  renderel 
for  him  at  his  request. 

There  was  no  express  contract  between  the  parties,  nor 
was  there  any  promise  by  the  defendant  to  pay  any  sum  d 
money  whatever  for  the  services  rendered,  independent  of  Um 
legal  presumption  which  would  arise  from  the  request  by 
the  defendant  and  the  rendition  of  the  service  by  theplaini- 
iffs.  The  services  claimed  to  have  been  rendered  for  tlia 
defendant  consisted  of  counsel,  as  attorneys,  given  him  witk 
respect  to  his  business,  and  also  the  ^I'&wing  up  and  pn- 
paring  certain  confessions  of  judgment  by  the  defendant  ii 
favor  of  some  of  his  creditors.  The  testimony  introdneei 
at  the  trial  may  be  briefly  summed  up  as  follows:  "The  ck- 
fendant,  who  was  a  merchant  in  the  city  of  Virginia,  being 
in  failing  circumstances,  called  upon  the  plaintiffs,  who 
were  practicing  lawyers,  to  consult  with  them  as  to  the  beat 
moans  by  which  he  could  extricate  himself  from  his  finan- 
cial embarrassments.  After  some  consultation,  the  defend* 
ant,  following  the  advice  of  the  plaintiffs,  concluded  to  con- 
fess judgment  in  favor  of  his  brother,  S.  Bromberger,  who 
was  a  creditor,  residing  in  California,  and  also  in  favor  oi 
his  bankers,  Paxton  &  Thomburgh,  who  were  doing  busi- 
ness in  the  city  of  Virginia.  At  the  suggestion  of  the 
plaintifts,  a  power  of  attorney  was  sent  to  them  by  S.  Brom- 
border,  authorizing  them  to  take  the  confession  of  jodg- 
moiit  in  his  favor.  The  plaintiffs  appeared  as  attorneys  of 
rocord  for  him,  and  also  for  Paxton  &  Thomburgh,  in  ob- 
taining the  confession  of  judgment. 

It  is,  howovor,  stated  by  the  witness  Mitchell,  that.thoogh 
ho  luul  his  partner  appeai-ed  as  attorneys  of  record  for  these 
croditors  of  the  defendant,  they  acted  under  the  directions 
of  Iho  defendant  exclusively,  and  for  his  benefit. 

The  witness  Mace  also  testified  that  the  defendant  in- 
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ned  bim  that  lie  Lad  employed  the  plaintiffs  in 
paring  the  *eonfession8  of  judgment,  and  that   [*606] 
was  willing  to  pay  them  a  reasonable  fee. 
)ther  witnesses  testified  that  the  services  rendered  by  the 
antiffis  were  reasonably  worth  the  sum  of  one  thousand 
Uars. 

The  case  haying  been  submitted  to  the  jury,  a  verdict  was 
tamed  in  favor  of  the  plaintiffs,  for  the  sum  of  six  hun- 
^  dollars  in  gold  coin  of  the  United  States. 
From  the  judgment  rendered  upon  this  verdict  and  the 
der  refusing  a  new  trial,  the  defendant  appeals. 
It  was  claimed  in  the  court  below,  and  the  point  is  also 
ide  herOj  that  the  plaintiffs  having  acted  for  the  creditors, 
d  appeared  as  attorneys  of  record  for  them  in  preparing 
B  confessions  of  judgment,  cannot  recover  compensation 
r  such  services  from  the  defendant,  because  it  is  said  no 
in  can  be  attorney  upon  both  sides  of  a  case,  and  the 
oord  estops  the  plaintiff  from  denying  that  the  services 
are  rendered  for  the  creditors  and  not  for  the  defendant. 
bough  much  stress  is  laid  on  the  fact  that  the  plaintiffs 
"e  claiming  pay  from  the  defendant  for  sendees  rendered 
matters  where  they  appear  upon  the  record  to  have  ren- 
ered  them  for  other  parties  and  not  for  him,  tlie  real  ques- 
ioa  in  the  case  is,  for  whom  in  fact  were  the  services  ren- 
Itted,  or  who  employed  plaintiffs  to  render  them  ?    If  it 
iin  be  satisfactorily  shown  that  the  defendant  was  the  real 
pirty  in  interest,  or  employed  the  plaintiffs  in  the  case  in 
'kich  judgment  was  confessed,  he  would  be  holden  to  them 
bra  reasonable  compensation  for  such  services.     The  ap- 
?0lnuice  of  record  as  the  attorneys  of  S.  Bi*omberger  and 
^Wton  &  Thomburgh,  is  certainly  strong  evidence  tending 
^  ozonerate  the  defendant  from   any  liability;  for  prima 
^  the  person  for  whom  an  attorney  appears  is  holden  for 
is  fees.     Such  evidence,  however,  might  be  overcome  or 
tplaincid  away  by  other  proof,  and  it  would  be  no  contra- 
irtion  of  the  record  to  show  that  such  attorney  was  in  fact 
WapUxjed  by  some  other  person,  or  that  the  services  were 
ifiwt  for  the  benefit  of  another.    The  record  in  those  cases 
nghft  estop  plaintiffs  from  denying  that  they  appeared  as 


516  OoLDMAN  t;.  Clabx.  [Snp.  CL 

Points  decided. 

counsel  for  S.  Bromberger  or  Paxton  &  Thomburgh,  bixtik 
would  nofc  estop  them  from  showing  that  the  defendr 
[*607]  ant  was  the  real  party  in  interest,  or  *that  he  ea-  ■] 
ployed  them  to  appear  for  these  parties  and  become  - 
responsible  for  their  fees. 

Whether  the  evidence  in  this  case  was  sufficient  to  OTer- 
come  the  presumption  raised  by  the  plaintiffs'  appearance 
of  record  for  the  creditors  of  the  defendant,  it  is  nnoeoee- 
sary  to  determine.  We  conclude,  however,  that  they  wouM 
not  be  estopped  from  showing  that  the  defendant  is  respon- 
sible for  services  so  rendered.  We  do  not  consider  it 
necessary  at  this  time  to  pass  upon  the  sufficiency  of  flie 
complaint  in  this  case,  but  to  avoid  all  question  hereafter^ 
would,  perhaps,  be  well  to  add  an  allegation  to  the  effect 
that  the  services  rendered  were  reasonably  worth  the  soa 
claimed. 

But  there  is  a  fatal  objection  to  the  yerdict  and  judgmflot 
in  this  case  as  they  now  stand.  This  court  has  jost  de- 
cided that  the  specific  contract  act  is  null  and  void. 

The  judgment,  which  was  for  gold  coin,  is  therefoi* 
erroneous,  and  must  be  reversed.     Ordered  accordingly. 


CELIA  GOLDMAN  et  al.,  Eespondknts,  v.  J.  C.  CLABK 

ET  AL.,  Appellants. 

[1  Nevada,  607.] 

Homestead— How  Dedicated. — Erecting  a  botise  and  residing  therein  itt 
ono'H  family  dedicates  that  building  as  a  homestead.  It  makes  so  di^ 
fereuce  that  the  house  erected  is  large  or  suitable  for  a  lodging  hooM 
and  UKcd  for  such  purpose. 

iIdkm — How  Divestkd. — Being  once  dedicated  as  a  homestead,  itcuKVlf 
be  divested  of  that  character  by  the  joint  deed  of  husband  and  vife. 

Idem— Claim  or,  how  made. — The  statute  which  reqaires  the  owner  of  tki 
property  to  make  his  claim  of  homestead  is  merely  directory,  sndif  tki 
huftband  docs  not  make  such  claim  and  point  oat  the  homestead  piofMi^ 
to  the  officers  when  it  is  levied  on,  the  wife  may  do  so. 

Idem— Rights  of  Wife. — The  Constitution  and  the  law  haye  giren  the  wife 
certain  rights;  the  failure  of  the  legislature  to  point  oat  the  partieilB 
manner  in  which  she  shall  assert  them  is  immaterial.  Sh^mMJoaa^ 
into  a  court  of  equity  according  to  the  established  forms  and  ottgi*^ 
that  court,  and  obtain  any  equitable  relief  to  which  she  is  entitled. 
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Appeal  from  the  District  Court  of  the  First  Judicial 
KfiMct,  State  of  Nevada,  Storey  County,  Hon.  E.  S. 
incK  presiding. 

^Williams  &  Bixler,  for  Appellants.  [*608] 

Quint  dk  Hardy t  for  Respondents. 

By  the  Court,  Beatty,  J. : 

J.  C.  Clark,  as  sheriff  of  Storey  county,  levied  an  execu- 
ya  on  certain  real  estate,  which  respondents  claimed  as  a 
imeetead.  Clark  refusing  to  suspend  proceedings  under 
B  execution  and  levy,  respondents  (M.  Goldman  and  his 
ife  Gelia)  filed  their  bill  praying  the  court  to  enjoin  Clark 
am  further  proceedings  thereunder. 

The  facts  shown  by  the  pleadiugii  and  proof  are  as  follows : 
laintiffs  have  been  married  and  living  together  as  husband 
id  wife  since  1854.  In  1861  they  purchased  a  lot  in  Yir- 
inia  city  and  btiilt  a  house  upon  it.  This  house  was  burned 
I  the  year  1863,  and  another  house  erected  on  the  same 
ranises  in  the  fall  of  that  year.  Both  of  these  houses 
rare  of  considerable  magnitude,  and  constructed  so  as  to 
«  more  suitable  for  a  boarding  or  lodging  house  than  a 
wre  residence.  Plaintiffs  lived  in  these  houses,  occupying 
t  portion  of  the  rooms  for  a  family  residence,  but  letting 
mt  much  the  larger  portion  to  lodgers.  For  a  period  of 
loveral  months  they  rented  out  the  entire  premises  to  an- 
)iber  person,  to  keep  as  a  lodging  house,  but  were  again 
H)(mpying  the  premises  as  a  lodging  house  and  residence 
'hen  the  levy  was  made.     In  the  fall  of  1864  M.  Goldman 

executed  a  dc^d  of  trust  to  one ,  for  the  property,  to 

^  lield  in  trust  for  the  sole  use  of  his  wife,  Celia.  The  wife 
foamed  as  the  beneficiary  in  this  deed,  but  was  not  other- 
rise  connected  with  it;  she  neither  signed,  acknowledged, 
or  in  any  otherwise,  became  a  party  to  it  than  by  silent 
eqniescence.  The  property  when  levied  on  was  worth  less 
km  five  ihousand  dollars. 

The  court  below  enjoined  the  sheriff  from  further  pro- 
oedingB,  and  he  appeais. 
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Appellant  makes  a  great  many  points  iu  this  case,  some  2 
of  which  it  will  not  be  necessai-y  to  notice,  as  the  Tiews  ve  -i 
are  about  to  express  will  settle  the  entire  controversy. 

First,  we  think  the  facts  set  set  forth  sufficiently  , 
[^609]  show  the  ^property  was  dedicated  as  a  homestead,  i 
We  have  fully  expressed  our  views  as  to  what  it 
included  in  the  homestead,  in  the  case  of  Clark  v.  Shanfm, 
That  opinion  is  referred  to  as  settling  this  branch  of  the 
case. 

The  decisions  from  Michigan  on  their  statute,  are  totaDj 
inapplicable  to  our  statute.  The  Michigan  statute  vu 
framed,  apparently,  with  a  view  to  protect  the  family  resi- 
dence, without  any  regard  to  extent  or  value;  ours,  topio- 
tect  five  thousand  dollara'  worth  of  laud  and  improvemeDtB^ 
including  the  family  residence.  There  is  no  similttrityiB 
the  two  acts. 

The  homestead  act  of  18G1  provides  that  no  alienation  oi 
the  homestead  without  the  signature  and  acknowledgment 
of  the  wife  shall  be  valid,  and  a  married  woman  can  onlj 
consent  according  to  prescribed  forms. 

She  is  incapable  of  contracting  or  assenting  to  auy  con- 
tract except  iu  the  manner  specially  prescribed  by  law. 

If,  then,  the  property  in  controvery  was  the  homestendo! 
the  parties  under  the  act  of  1861,  and  there  has  been  nolsv 
since  passed  changing  its  character,  it  must  remain  so  nntil 
it  is  alienated  by  the  joint  couveyance  of  husband  and  vife, 
executed  in  accordance  with  that  act.  As  the  wife  neTff 
signed  or  acknowledged  any  conveyance,  the  deed  of  tbo 
husbamd  was  a  mere  nullity,  at  least  as  far  as  it  affected  her 
rights  to  the  homestead.  And  the  fact  that  the  husband 
rented  out  the  premises  for  a  period  as  a  lodging  house  ctn 
make  no  difference  to  her.  Nothing  but  her  own  deed, 
properly  acknowledged,  could  divest  her  rights. 

But  it  is  contended  that  the  Constitution  iu  effect  repeab 
and  destroys  the  act  of  1861,  and  that  no  rights  can  be  tf- 
Hortod  under  that  act. 

Tho  Constitution  provides  by  section  2  of  the  schednktf 
follows: 

* '  All  laws  oi  t\\Q  l^itAot^'  ol  Nevada  in  toreo  at  the  tis^ 
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I  the  admission  of  this  state,  not  repugnant  to  this  Con- 
litatioD,  shall  remain  in  foroe  until  they  expire  by  their 
nrn  limitation  or  be  altered  or  repealed  by  the  legislature." 

Then  this  law  remains  in  foroe  unless  there  is  something 
I  other  sections  of  the    Constitution    repugnant 
hereto.    We  are  *told  that  we  will  find  such  repug-  [*610] 
lot  matter  in  section  30  of  article  lY .     That  see- 
on  reads  as  follows: 

''A  homestead,  as  provided  by  law,  shall  be  exempt  from 
»rced  sale  under  any  process  of  law,  and  shall  not  be 
ienated  without  the  joint  consent  of  husband  and  wife 
hen  that  relation  exists;  but  no  property  shall  be  exempt 
"om  sale  for  taxes,  or  for  the  payment  of  obligations  con- 
racted  for  the  purchase  of  said  premises;  or  for  the  erec- 
ioncrf  improvements  thereon;  provided  the  provisions  of 
Ilia  section  shall  not  apply  to  any  process  of  law,  obtained 
ly  virtue  of  lien  given  by  the  consent  of  both  husband  and 
rife;  and  laws  shall  be  enacted  providing  for  the  recording 
rf  BDch  homestead  within  the  county  in  which  the  same 
dull  be  situated/' 

To  make  out  a  repugnance  between  the  law  of  1861  and 
section^  it  is  first  assumed  that  the  expression,  ''A 
koBiestead  as  provided  by  law,"  means  a  homestead  to  be 
provided  by  some  future  law,  and  if  that  does  mean  a 
honiestead  to  be  provided  by  some  future  law,  then  it  pre- 
ludes the  possibility  of  any  homestead  being  protected  by 
ttjpist  law.  This  is  not  the  language  of  counsel,  but  we 
ftink. embraces  the  whole  idea.  In  the  first  place,  we  are 
Mveiy  positive  that  the  assumption  is  warranted. 

When  the  Constitution  was  adopted,  there  was  a  statute 
rf  the  territory  exempting  homesteads  from  forced  sale. 
Wias  it  not  the  intention  of  the  framers  of  the  Constitution 
fe  eay  that  that  law,  or  some  one  similar  to  it,  should  always 
t^ain  a  part  of  the  statute  law  of  the  state?  But  ad- 
ding thai  this  language  refers  to  a  future  law,  then  it 
imoonts  to  a  requirement  or  command  laid  on  the  legis- 
l^faire  to  pass  a  law  exempting  homesteads  from  forced 
'dea.  The  section  also  prescribes  what  some  of  the  pro- 
viuiis  of  the  homestead  law  shall  be.    But  it  leaves  many 
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details  to  fature  legislation.  If  it  reqaires /ti^ore  action  < 
the  legislature  to  provide  what  a  homestead  shall  be,  the 
this  section  of  the  Constitation  is  inoperative  to  proteet 
homestead  until  such  act  is  passed. 

It  appears  strange  to  us  that  it  should  be  contended  tk 
this  clause  of  the  Constitution  is  legislation  so  complete 
covering  the  whole  ground  of  homestead  exemption  as ' 
suspend  all    former  laws   on   this  subject,  and 
[^611]  the  same  time  that  it  is  so  ^incomplete  as  to  I 
wholly    inoperative.     When    the    subject   of  (h 
statute  is  embraced  within  another  and  later  statute,  it 
said   the  latter  repeals   the   former    by    implication, 
would,  perhaps,  be  more  correct  to  say  that  it  snpenedi 
the  former. 

If,  then,  the  Constitution  by  its  own  terms  exempts 
homestead  from  forced  sale,  it  may  be  said  in  pari  at  lea 
to  supersede  the  act  of  1861,  leaving  only  such  portions 
that  act  in  force  as  relates  to  extent  of  homestead,  matte 
of  practice,  etc.,  which  are  not  provided  for  in  theConsi 
tution.  But  if  the  Constitution  did  not  take  effect  in  regai 
to  homesteads,  until  the  legislature  passed  the  reqoin 
law,  then  the  old  act  was  not  superseded  until  the  new  oi 
went  into  effect  and  this  property  was  protected  alike  and 
the  old  or  new  law. 

The  objection  that  M.  Goldman  could  not  bring  this  so 
because  he  has  sold  his  title,  and  Celia  Gt>ldman  becaoi 
she  is  not,  and  never  was,  the  owner  of  the  property, 
rather  technical.     In  the  first  place,  if  the  deed  is  invalit 
has  M.  Goldman  conveyed  anything? 

But  admitting,  for  the  argument,  he  was,  and  is  estoppe 
from  asserting  his  own  claim  to  the  homestead,  that  canni 
divest  the  wife's  claim.  It  is  true  that  the  statute  saystli 
owner  of  the  property  shall  make  the  claim  of  homestea 
when  levied  on.     But  this  is  merely  directory. 

If  the  husband  refuses  to  assert  the  homestead  claim,  an 
point  out  to  the  officer  what  he  claims,  this  would  not  pw 
vent  the  wife  from  asserting  her  claims. 

If  the  Constitution  and  the  law  has  given  her  certai 
rights,  the  iailuxe  oi  VXi^j  \e^\«A».i\ite  to  prescribe  the  partic 


Van.  1866.]      Fox  v.  Babstow  &  (Goodman.  521 

Opinion  of  the  Court — Beatty,  J. 

ular  manner  in  which  she  shall  proceed  to  enforce  them, 
tiimot  deprive  her  of  these  rights.  She  may  come  into 
a  court  of  chancery,  according  to  the  established  forms  and 
usages  of  sach  courts,  and  obtain  any  equitable  relief  to 
tiiich  she  is  entitled. 


C.  W.  FOX,  Kespondent,  v.  BARSTOW  &  GOODMAN, 

Appellants. 

[1  Nbtada,  612.] 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, State  of  Nevada,  Storey  County,  Hon.  Biohabd  Eisma 
presiding.^ 

By  the  Court,  Beatty,  J. : 

The  only  question  in  this  case  is,  can  the  courts  of  this 
State  enter  up  a  judgment  against  a  defendant,  requiring 
lum  to  satisfy  the  same  by  the  payment  of  gold  coin. 

We  have  fully  settled  this  question  in  the  case  of  MiUUcen 
Brothers  v.  Charles  0.  Shat.  Upon  the  authority  of  that 
Me  the  court  below  is  directed  to  modify  the  judgment  in 
ilu8  case,  by  striking  out  all  that  part  of  it  which  relates  to 
ibe  payment  of  gold  coin. 

The  appellants  must  have  their  judgment  for  costs  in  this 
^otai^  and  it  is  so  ordered. 

I^Kwis,  C.  J.,  did  not  participate  in  this  decision. 

^Judgment  for  gold  coin  erroneoiu. 
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WM.  SIGISMUND,  Respondent,  v.  NICOLA  TROIANO- 
VICH  AND  SAMUEL  MOERIS,  Appellants. 

[1  Nkvada,  612.] 

Appeal  from  the  District  Court  of  the  Ninth  Judicial  Dis- 
trict, State  of  Nevada,  Esmeralda  County  Hou.  J.  E 
Chase  presiding.* 

By  the  Court,  Beatty,  J. : 

In  the  application  for  a  new  trial  in  this  case  two  poiDis 
are  made  in  the  court  below.  One  that  the  court  erred  in 
refusing  a  continuance  on  the  application  of  defendants; 
the  other^  that  the  judgment  was  erroneous  in  beiog 
entered  up  for  gold  coin.  The  latter  point  only  is  dis- 
cussed in  appellants'  brief. 
[*613]  *We  are  not  satisfied  that  the  defendants  showed 
sufficient  diligence  in  trying  to  obtain  the  testi- 
mony of  absent  witnesses. 

We  will  not,  therefore,  interfere  with  the  ruling  of  the 
court  below  on  this  point. 

So  far  as  the  judgment  is  for  gold  coin,  it  is  erroneoiis, 
as  we  have  held  in  the  case  of  JUUliken  Bi-os.  v.  SloaL  On 
the  authority  of  that  case  the  court  below  is  directed  to 
modify  its  judgment  by  striking  out  all  that  part  of  the 
judgment  which  relates  to  gold  coin. 

The  appellants  will  recover  their  judgment  for  costs  in 
this  court. 

Lewis,  C.  J.,  did  not  participate  in  this  decision. 


(*)  Judgment  for  gold  coin  erroiMoiis. 
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F.  HASTINGS,  Appellant,  v..  J.  NEELY  JOHNSON, 

Respondent. 

II  Nevada,  613.] 

onxxoN  KUBT  BE  AUTBOSI2ED  BY  THK  JcTDOMBNT. — The  exeontion  must 
be  anthorized  by  the  jadgment,  and  must  follow  it  in  every  essential 
particular,  not  only  as  to  material  matters  of  form,  but  also  as  to  the 
amount  for  which  it  is  rendered. 

t— When  sale  tticdeb  EXEcmoN  wnx  bb  set  aside. — If  the  exeontion 
isissned  for  an  amount  materially  in  excess  of  the  judgment,  a  levy,  and 
sale  made  to  satisfy  such  excess  is  nugatory  and  will  be  sot  aside  upon 
the  application  of  any  person  interested,  or  whose  rights  have  been 
prejudiced  thereby. 

I. — ^When  but  one  sale  of  property  Is  made  under  such  an  execution 
tnd  an  amount  materially  exceeding  the  judgment  is  realized,  the  entire 
proceedings  under  it  are  nugatory.  But  when  several  levies  and  sales 
ire  made  for  separate  sums,  only  such  sales  or  levies  will  be  considered 
void  as  are  made  to  satisfy  the  amount  in  excess  of  the  judgment. 
(.—When  the  discrepancy  between  the  judgment  and  the  execution  is 
a  mere  trifle,  levy  and  sale  will  not  be  disturbed,  but  when  it  is  material 
it  cannot  be  overlooked. 

K.— Only  the  original  claim  or  demand  draws  interest  after  judgment. 
When,  therefore,  an  execution  is  issued  directing  the  collection  of  inter- 
est on  the  interest  included  in  the  judgment,  and  a  sale  of  property  is 
ntde  to  satisfy  such  excess  of  interest,  the  sale  is  nugatory,  even 
against  a  hanafidt  purchaser. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
Btrici,  State  of  Nevada,  Hon.  S.  H.  Wbight  presiding. 

Hie  facts  sufficientlj  appear  in  the  opinion. 

^Thas,  H.  Williams  and  Aiwaier  &  Flandreau,  for  [*614:] 
pellant. 

^yion  &  Clark,  for  Bespondent. 

By  the  Court,  Lewis,  C.  J. : 

Hie  proposition  we  think  well  settled  that  the  execution 
I8tbe  authorized  by  the  judgment  and  must  follow  it  in 
)i7  eaaentittl  particular,  not  only  as  to  material  matters  of 
m,  but  also  as  to  the  amount  for  which  is  rendered. 
U  the  writ  is  issued  for  an  amount  materially  in  excess 
the  jadgment,  a  levy  and  sale  made  to  satisfy  such 
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excess  is  nugatory  and  will  be  set  aside  upon  the  applica- 
tion of  any  person  interested,  or  whose  rights  haye  been 
prejudiced  thereby. 

When  but  one  sale  of  property  is  made  under  such  m 
execution,  and  an  amount  materially  exceeding  the  judg- 
ment is  realized,  the  entire  proceedings  under  the  writ  an 
nugatory. 

When  several  levies  and  sales  are  made  for  separate 
sums,  only  such  sales  or  levies  would  be  considered  void  as 
are  made  to  satisfy  the  amount  in  excess  of  the  jadgmeDt; 
for,  though  the  execution  direct  the  collection  of  a 
[*616]  sum  exceeding  that  ^authorized  by  the  judgment, 
sales  made  under  it  to  the  amount  actually  doe 
upon  it  will  be  valid,  and  only  such  proceedings  as  are  sub- 
sequently taken  will  be  nugatory.     In  such  cases  the  error 
may  bo  corrected  without  setting  aside  or  declaring  nuga- 
tory the  entire  proceedings  under  the  execution.    If,  how- 
ever, but  one  sale  is  made  to  satisfy  the  sum  actually  doe 
and  the  excess,  the  error  can  only  be  remedied  by  setting 
aside  and  declaring  void  the  entire  proceedings  under  tbe 
the  execution.     Such  seems  to  be  the  rule  established  bj 
the  authorities.  (Knight  v.  Applegatt^s  HeuSy  3  Monroe,  336; 
Ptvk  V.  Tijiiiiff,  2  Comst.  458.)    In  the  first  of  these  cases 
an  execution  was  levied  for  about  forty-two  dollars  more 
than  the  judgment  authorized,  and  the  court  for  that  reason 
held  that  the  side  bond  could  not  be  sustained.    Judge 
Owslov,  who  delivered  the  opinion  of  the  court,  after  Lold- 
ing   that   the  execution  was  not  void,  proceeded  to  saj: 
'*But  it  does  not  follow  that  the  sale  bond  should  besus- 
tiiuod.     To  uphold  a  sale  of  land  maile  under  execution  by 
an  officer,  it  is  not  enough  that  the  execution  purports  upon 
it*  face  to  bo  regular  auvl  appears  to  have  emanated  from 
comivtoiit   authority;  there  must  also  bo  a  judgment  to 
which  the  sale  money  is  to  be  applied.     The  reason  is  ob- 
vious.    Lands  ar^  made  subject  to  sale  under  writs  of  fa^ 
iMiKis  by  statutor}'  enactment,  and  it  is  only  in  satisfaction 
of  juvl^ments  thai  the  statute  has  aatlioriaed  the  saie, 
ther\^  musi  of  course  be  a  judgment  to  wliich  the  proceeds 
ot  the  saU  iiM^  W  )9k^\>>\i<^  \o  i&»kA  the  sale  a  ¥alid  onO' 
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b  would,  therefore,  judging  from  the  facts  proved  on  the 
rial  of  the  motion,  seem  to  follow  that  the  sale  bond  can- 
.ot  be  sustained,  for  the  land  appears  to  have  been  sold 
knd  the  bond  taken  for  a  sum  equal  to  thafc  mentioned  in 
he  execution  which  issued  in  favor  of  Knight  against  the 
Etkde  of  Applegate,  and  as  the  judgment  in  favor  of  Knight 
18  in  fact  far  less  than  the  execution,  there  is  no  judgment 
to  which  the  excess  contained  in  the  execution  and  included 
m  the  bond  can  be  applied."  That  an  execution  issued  and 
Bale  of  property  made,  where  there  is  no  judgment  author- 
izbg  it,  would  be  utterly  void,  there  can  be  no  doubt,  and 
for  the  same  reason  we  think  an  execution  and  sale  for  a 
nuQ  exceeding  that  actually  due  upon  the  judgment 
would  be  equally  *void,  because  there  is  no  judg-  [*616] 
ment  to  authorize  the  collection  of  the  excess  for 
which  execution  is  issued.  When  the  discrepancy  between 
the  judgment  and  the  execution  is  a  mere  trifle,  levy  and 
sale  will  not  be  disturbed,  because  it  is  said  Lex  non  curat 
i^  minimis;  but  when  the  discrepancy  is  material,  it  cannot 
be  overlooked  or  disregarded  by  the  courts. 

The  lirst  judgment  in  these  cases  was  entered  on  the  28th 
i^J  of  June,  a.d.  1864,  for  the  sum  of  eight  thousand  five 
himdred  and  forty-five  dollars  and  seventy-six  cents,  which 
uiolnded  the  sum  of  nine  hundred  and  forty-five  dollars  and 
Kventy-six  cents  interest.  Upon  this  judgment  an  execu- 
tion was  issued  directing  the  sheriff  to  collect  that  sum  with 
uiterest  thereon  at  the  rate  of  ten  per  cent,  per  annum  from 
the  time  of  its  rendition.  The  sale  of  the  defendants'  mill 
^iet  it  occurred  on  the  first  day  of  March,  A.D.  1865, 
^boat  eight  months  after  the  entiy  of  judgment. 

By  this  means,  interest  for  the  period  of  about  eight 
months  was  collected  on  the  nine  hundred  and  forty-five 
uoUars  and  seventy-six  cents  interest  included  in  the  judg- 
iQent,  which  amounted  to  the  sum  of  sixty-one  dollars  and 
^*xty-eight  cents.  The  same  error  occurred  in  the  execu- 
^on  issued  in  one  of  the  judgments  rendered  on  the  27th 
%  of  December,  a.d.  1864,  by  which  about  seventeen  dol- 
^  more  than  was  authorized  by  the  judgment  was  col- 
^ttedy  making  on  the  two  executions  about  seventy-eight 
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dollars  more  than  was  actually  dae  on  the  jndgments.  See* 
tion  B,  p.  100,  of  the  statutes  of  1861,  expressly  dedans 
that  only  the  original  claim  or  demand  shall  draw  ioterest 
after  judgment.  These  executions  direct  the  sheriff  to  col- 
lect interest  on  interest,  and  the  sale  was  made  for  an 
amount  sufficient  to  satisfy  the  execution,  and  was  therefore 
void.  The  sale  was  made  as  much  to  satisfy  the  seventy- 
eight  dollars  for  which  execution  illegally  issued  as  for  that 
which  was  actually  due.  Had  there  been  only  sufficient 
property  levied  on  and  sold  to  discharge  the  amount  legally 
duo  on  the  judgment,  the  sale  would  doubtless  be  soe- 
tained,  and  only  subsequent  levies  and  sales  made  to  sat- 
isfy the  excess  would  be  nugatory.  But  here  the  seventy- 
eight  dollars  for  which  execution  was  improperly 
[*617J  issued  is  inseparable  from  the  *balance,  for  both 
enter  into  the  same  sales,  or  rather  one  sale  was 
made  to  satisfy  the  legal  and  illegal  demand. 

The  protection  which  the  law  extends  to  bona  fide  pm- 
chasers  at  judicial  sales  will  not  avail  the  purchaser  in  fliis 
case,  for  we  consider  the  sale  not  merely  voidable  but  abso- 
lutely void,  and  in  such  cases  the  sale  will  be  set  aside,  even 
though  the  rights  of  bona  fide  purchasers  have  intervened. 

Many  other  points  are  made  by  respondent  to  sustain  tbe 
order  of  the  court  below,  none  of  which,  however,  we 
think  tenable,  nor  necessary  to  be  passed  upon  at  this  time. 

The  order  of  the  court  below  must  be  affirmed. 

By  Brosnan,  J.,  concurring. : 

The  judgment  of  affirmance  is  correct.  In  my  opinion, 
however,  an  execution  calling  for  payment  of  interest  npon 
the  nggregate  amount  of  a  judgment  is  not  authorized, 
where  (as  in  this  case)  the  judgment  of  the  court  is  silent 
as  regards  the  collection  of  interest.  The  judgment-record 
should  itself  declare  what  the  law  allows. 

By  Beatty,  J.,  concurring: 

I  fully  concur  in  the  judgment,  and  also  in  the  views 
expressed  by  the  chief  justice,  in  this  case,  with  one  excep- 
tion.    He  thinks  the  suVo  x^oc^  lot  ^oxxie  seventy-eight  dol- 
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ore  than  was  actually  due  on  the  judgment  rendered. 
)inion  is  that  the  sale  was  for  some  six  hundred  and 
y-five  dollars  in  excess  of  the  judgments, 
se  judgments  were  rendered  on  notes,  and  the  judg- 
es entered  of  record  called  for  so  many  dollars  with- 
fiug  anything  about  interest.  When  the  clerk  issued 
3Cution  he  directed  the  sheriff  to  make  out  of  the  de- 
it's  property  the  amount  of  the  judgments  and  inter- 
ereon,  at  the  rate  of  ten  per  cent,  per  annum,  from 
ay  the  judgments  were  rendered  until  paid.  This 
the  two  executions  would  amount  to  about  six  hun- 
%iid  seventy-five  dollars.  Our  statute,  in  regard  to 
st,  contains  the  following  clauses:  "When 
is  no  express  contract  in  writing  ^fixing  a  [*618] 
nt  rate  of  interest,  interest  shall  be  allowed 
rate  of  ten  per  cent,  per  annum  for  all  moneys,  after 
lecome  due,  on  any  bond,  bill  or  promissory  note,  or 
instrument  of  writing,   on  any  judgment  recovered 

any  court  in  this  territory,  for  money  lent,  for  money 
Q  the  settlement  of  accounts  from  the  day  on  which 
ilance  is  ascertained,  and  for  money  received  to  the 
another." 

irties  may  agree  in  writing  for  the  payment  of  any 
f  interest  whatever  on  money  due,  or  to  become  due, 
r  contract.  Any  judgment  rendered  on  such  contract 
3onform  thereto,  and  shall  bear  the  interest  agreed 
by  the  parties,  and  which  shall  be  specified  in  the 
ent;  provided^  only  the  amount  of  the  origiual  claim 
land  shall  draw  interest  after  judgment.'' 

chief  justice  thinks,  that  under  the  provisions  of 
1  fouf,  when  a  judgment  omits  to  say  anything  about 
it,  the  clerk  may,  as  a  matter  of  course,  without  the 
)f  court,  issue  execution  for  the  amount  of  the  princi- 
n  named  and  legal  interest,  for  the  reason  the  statute 
provides  that  the  judgment  shall  bear  ten  per  cent, 
it,  when  there  is  no  writing  to  show  it  must  draw  a 
nt  interest,  and  the  only  error  in  the  execution  in  this 

in  giving  compound  interest,  or  interest  upon  inter- 
hicb  is  expressly  prohibited  in   section  five.     My 
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opinion  is,  the  execution  must  follow  the  jodgmeni,  and 
if  the  judgment  does  not  call  for  interest  the  execatioA 
cannot. 

If  the  clerk  can  issue  execution  for  interest  not  men- 
tioned in  the  judgment,  then  he  must  go  behind  the  jndg- 
ment  to  see  what  the  rate  shall  be. 

First.  He  must  go  behind  the  judgment  to  see  that  he 
does  not  issue  his  execution  for  compound  interest,  for 
that  is  expressly  prohibited  by  statute. 

Then  he  must  go  behind  the  judgment  to  see  what  wu 
the  rate  of  interest  agreed  on  in  the  original  contract,  out 
of  which   the  judgment  arose,   for  that  rate  of  inteieet 
may  have  been  more  or  less  than  ten  per  cent,  per  anDom. 
Suppose  the  judgment  was  on  a  note  bearing  interest  at 
five  per  cent,  per  annum,  the  creditors  would  not  be  enti- 
tled to  ten  \yer  cent,  per  annum.     If,  on  the  otber 
[*619]  hand,  the  note  was  *for  five  per  cent,  per  montli,  he 
would,  if  entitled   to  any  interest,  be  entitled  io 
more  than  ten  per  cent,  per  annum.     Besides,  it  is  some- 
times a  contested  point  as  to  what  was  the  rate  of  interest 
agreed  on. 

I  remember  to  have  seen  one  case  tried  in  Califomia 
where  the  whole  contest  was,  whether  the  note  was  to  bear 
interest  at  ten  per  cent,  per  month  or  ten  per  cent,  per 
annum.  Had  the  court  failed  to  enter  judgment  for  any 
interest,  could  the  clerk  have  determined  what  rate  of  in- 
terest the  execution  should  bear? 

In  my  opinion,  the  execution  must  follow  the  judgment 
The  clerk  cannot  go  behind  the  judgment  to  see  whether  a 
part  or  the  whole  of  the  judgment  is  to  bear  interesti  nor  to 
see  what  rate  of  interest  it  is  to  bear. 
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T.  HENRY,    Respondent,   v.   THE   CONFIDENCE 
GOLD  AND   SILVER  MINING  COMPANY,   Ap- 

PELLANTS. 

[1  NXTADA,  G19.] 

ATun  or  LnciTATioNfl — Bxohtb  of  Mobioaobr  afteb  Dbbt  is  Babbkd^ — 
VHien  a  debt  aecnred  by  mortgage  is  barred  by  the  statute  of  limitations, 
the  mortgage  is  not  thereby  extinguished. 

■.— Eren  when  all  action  or  legal  proceeding  on  the  mortgage  is  barred, 
■till  if  the  mortgagee  gets  rightful  possession  of  the  premises  mortgaged, 
he  may  retain  the  same  until  his  debt  is  paid. 

K.— The  statute  of  limitations  prorides  a  limitation  of  six  months  to  the 
maintenance  of  an  action  on  contracts  for  the  payment  of  money  made 
out  of  this  state.  But  the  same  statute  would  only  bar  an  action  to 
foreclose  a  mortgage  executed  on  property  within  this  state  to  secure 
nch  debt  after  the  lapse  of  four  years. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
id,  State  of  Nevada,  Storey  County,  Hon.  R.  S.  Mesioe, 
'esiding. 

BBi/er  tt  Wliiimdn^  for  Appellants. 

Williams  dk  Bwder,  for  Respondent. 

•By  the  Court,  Beatty,  J. :  [*620] 

la  August,  1862,  Irwin,  J.  B.  Henry  and  others,  at  the 
tf  of  Nevada,  State  of  California,  executed  two  promis- 
fj  notes,  each  payable  twekre  months  after  date,  to  T.  W. 
goomey  and  A.  D.  Tower,  and  to  secure  the  payment  of 
id  note,  Irwin,  one  of  the  makers,  on  the  same  day  ex- 
nted  his  mortgage  on  certain  mining  ground  in  Storey 
onty,  Nevada,  which  was  shortly  after  duly  recorded. 
In  July,  1863,  Ii*win  made  a  deed  of  the  same  mining 
oond  to  the  defendant,  a  mining  corporation,  upon  con- 
kion  that  they  would  issue  stock  to  him,  or  his  assignees, 
r  the  ground  thus  conveyed. 

Subsequently  he  transfen*ed  his  right  to  the  stock  to  the 
Bsent  defendant,  S.  T.  Henry.  Henry  demanded  the 
ockfrom  the  corporation,  and  the  proper  officers  thereof 
foaed  to  issue  it  to  him,  on  the  ground  that  the  mortgage 

(1.)   3  Ner.  962-302;  9N6T.199 
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is  still  outstanding.  His  reply  to  that  objection  is  thatibs 
debt  is  barred  by  the  statute  of  limitation.  That  heiiei- 
titled  to  the  stock  just  as  he  would  be  if  the  debt  waspiid 
or  otherwise  extinguished.  The  only  point  made  in  dii 
argument  by  counsel  is  whether  the  statute  of  limitttioB 
completely  bars  all  remedy  for  the  collection  of  this  debL 
Sec.  IG  of  an  act  of  the  territorial  legislature,  approved  ii 
November,  1861,  provides  among  other  things  as  follow:  * 

'^  Actions  other  than  those  for  the  recovery  of  realpiop- 
erty  can  only  be  commenced  as  follows:  *  *  *  » 
Within  four  years  an  action  upon  any  contract,  obligatkn 
or  liability  founded  upon  an  instrument  of  writing,  exioqpt 
those  mentioned  in  the  preceding  section." 

Section  34  of  the  same  act,  as  amended  in  December, 
1862,  reads  as  follows: 

"An  action  upon  any  judgment,  contract,  obligation  oc 

liability,  for  the  payment  of  money  or  damages,  ob- 

[^621]  taiued,  ^executed  or  made  out  of  this  territoij,  eat 

only  be   commenced  within  six  months  from  iha 

time  the  cause  of  action  shall  accrue." 

Wo  are  referred  to  the  decision  of  the  Califoniis  lo- 
preme  court  in  the  case  of  Loi^d  v.  Morris,  18  Cal.  484,  to 
sustain  the  proposition  that  the  debt  being  barred  bjibs 
statute  of  limitation,  the  mortgage  is  in  effect  extingaiahed. 
On  the  other  hand  we  are  referred  to  a  decision  of  the  ei> 
cuit  court  of  the  United  States  for  the  northern  district  of 
California  (Sparks  tfc  Kehey  v.  Pico,  1  McAllister,  497),  tf 
establishing  a  contrary  doctrine.  It  is  claimed  that  tUl 
latter  decision  is  sustained  both  by  reason  and  authority. 

Chief  Justice  Field,  in  his  decision,  expressing  the  vievi 
of  the  supremo  court  of  California,  puts  the  case  on  od0 
distinct  ground,  and  rather  intimates  that  he  would  arriv* 
at  the  same  conclusion  upon  another  and  different  groood. 
The  first  is  that  the  statute  of  California  limits  equity  soit* 
in  the  same  manner  that  it  limits  actions  at  law.  And  i 
there  is  an  express  statutory  limitation  to  the  time  within 
which  bills  of  foreclosure  may  be  filed,  and  that  time  htf 
expired,  then  no  such  bill  can  thereafter  be  maintained. 

We  think  ho  clearly  shows  that  in  all  those  cases  where 
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s  of  equity  have  entertained  bills  to  foreclose  raort- 
(  after  the  debt  was  barred  by  tbe  statute  of  limitation, 
s  been  in  England  or  in  states  where  there  is  no 
^S8  statutory  limitation  of  suits  in  equity.  Such  de- 
ns could  not  be  held  as  authority  for  disregarding  the 
)88  letter  of  the  California  statute.  TVo  are  of  opinion 
,  that  so  far  as  this  branch  of  the  case  goes,  the 
3me  court  of  California  was  right,  and  the  circuit  court 
in  error  in  the  views  expressed  in  Sparks  (&  Kelsey  v. 
But  the  supreme  court  of  California  have  gone 
ler,  and  intimated,  perhaps,  or  at  least  it  is  claimed 

the  effect  of  their  decision  is  that  the  mortgage  is 
Te  incident  to  the  debt,  and  when  the  debt  is  barred  by 
statute  of  limitation  that  the  mortgage  is,  if  not  abso- 
y  extinguished,  at  least  rendered  unavailable  for  any 
K>8e.  To  such  a  doctrine  we  are  not  ready  to  assent. 
action  upon  the  note  may  be  barred  by  one  clause 
he  statute  and  a  proceeding  to  foreclose  the  mortgage 
.nether. 

Sl  very  slight  examination  of  the  authorities,  we  [*622] 
k,  will  convince  any  one  that  after  an  action  at 
upon  the  debt  is  barred,  the  mortgage  may  still  have  an 
tence  for  some  purposes.  At  an  early  day  it  was  held 
Inglaud  that  when  the  debt  was  baiTed  by  the  statute  of 
tation  it  was  extinguished.  But  afterwards  it  was  held 
;  the  statute  of  limitation  did  not  destroy  the  debt,  but 
r  took  away  the  remedy.  In  the  authorities  cited  in  1 
Ulister  (p.  497),  it  seems  to  be  well  settled  by  modern 
isionSy  that  if  goods  are  delivered  to  a  creditor  as  secu- 

for  debt,  they  remain  rightfully  in  his  hands  after 
debt  is  barred  by  the  statute.  So,  too,  if  land  is  mort- 
ad  to  secure  the  payment  of  a  promissory  note  after  the 
)  is  barred,  or  rather  after  an  action  at  law  on  the  note 
arred  by  the  statute  of  limitation,  the  party  may  maiu- 

liis  action  of  ejectment  for  the  land  mortgaged,  or  file 
bill  in  equity.  (See  the  authorities  collated  in  1  McAl- 
tr  above  cited.) 
nd  in  New  York,  where  they  have  a  statute  similar  to 

of  California  and  of  this  state,  confining  the  remedy  of 
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the  mortgagee  to  foreclosure  and  sale,  and  denying  him  tht 
right  to  bring  ejectment,  still,  if  he  gets  possession  of  tbe 
land  mortgaged,  rightfnllj  withoat  frand  or  force,  he  nuy 
maintain  that  possession  against  the  mortgagor  or  tiioie 
claiming  under  him.  (See  Van  Duyne  v-  T/iaf/rey  14  Weud^ 
233,  and  Phf//e  v.  liiley,  15  Wend.  248.)  And  doabUess  on 
the  same  principle  that  the  party  who  holds  goods  iu  pledge 
for  a  debt  may  retain  those  goods  eyeu  after  an  action  at 
law  upon  such  debt  has  been  barred,  the  party  who  hns  gol 
rightful  possession  of  land  mortgaged  may  retain  posseasion 
thereof  until  his  debt  is  paid,  although  he  can  bring  no 
action  to  enforce  the  debt. 

By  the  terms  of  the  34th  section  of  the  act  limiting  the 
time  for  bringing  actions  on  contracts  for  the  payment  d 
money  made  out  of  the  state,  an  action  against  the  makers 
of  the  promissory  note  mentioned  in   the   complaint  was 
barred  before  the  commencement  of  this  suit.     But  a  moit- 
gage  in  the  usual  form  is  not  an  obligation  to  pay  money. 
It  is  usually  a  conveyance  of  certain  property  as  a  seenrity 
for  the  payment  of  a  certain  debt.     But  the  debt  seemed 
may   be  due   from  a  party  totally  different  from 
[*623]  the  one  who  executes  *the  mortgage.     A  may  con- 
tract to  pay  B  a  certain  debt;  O  may  mortgage 
property  as  a  security  for  the  performance  of  A's  contract 
In  this  very  case  there  are  four  parties  who  contract  the 
debt,  only  one  of  the  four  executes  the  mortgage.    The 
mortgage,  then,  if  in  the  usual  form,  is  not  a  contract  on 
the  part  of  Irwin  to  pay  money,  but  a  deed  given  by  Irwin 
as  a  security  that  himself  and  the  others  will  pay  money. 
We  think  whilst  an  action  on  the  note  would  be  barred  by 
the  34th  section,  a  bill  to  foreclose  the  mortgage  would  not 
be  barred  until  four  years  had  elapsed  since  the  cause  of 
action  arose  thereon.     In  such  foreclosure,   perhaps,  the 
plaintiff  would  be  confined  to  a  decree  of  sale,  and  there 
might  be  no  authority  for  a  judgment  for  any  surplus  not 
paid  by  the  proceeds  of  the  sale. 

This  renders  it  unnecessary  to  determine  another  point 
which  suggested  itself  to  our  mind.  Could  the  plaintiff 
come  into  a  court  of  equity  and  ask  such  affirmative  nM 
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the  plaintiff  asks  here  whilst  acknowledging  that  the 
»t  for  which  the  property  was  pledged  remains  unpaid. 
)  statute  of  limitation  is  a  statute  of  repose,  a  statute  to 
tect  defendants,  not  to  afford  new  causes  of  action  to 
intiffs.  But  it  is  not  necessary  to  discuss  this  point, 
r  views  expressed  on  the  other  branches  of  the  case  must 
ermine  the  controversy. 

rndgment  is  reversed  and  set  aside,  and  the  court  below 
1  make  such  order  in  the  case  as  may  be  proper  and  in 
sordanoe  with  the  views  expressed  in  this  opinion. 


.  C.  CHASE,  Appellant,  v.  THE  SAVAGE  SILVER 
MINING  COMPANY,  Respondent. 

[2  Nkvada.  9.  J 

U3(ciPAL  AMD  AoENT. — Every  written  contract  made  by  an  agent,  in  order 
to  be  binding  npon  his  principal,  must  porport,  on  its  face,  to  be  made 
by  the  principal,  or  the  intent  to  bind  him  must  ap|)ear  in  the  iustru- 
ment  itself. 

loaa  Ci.Aiif»— LocATOBS  of.  Tenants  in  Common. — After  notices  of  loca- 
tion were  posted  and  recorded,  and  the  limits  of  the  mine  determined, 
all  the  locators  became  tennuts  in  common.  The  acting  locators  could 
not  dispose  of  the  interests  of  their  co-tenants. 

Jwhacts — When  mukt  be  Sionkd  by  both  Pabties.  —  If  a  contract  is 
dnvn  between  the  several  locatoirs  of  a  mine  and  certain  pros^iectors  to 
fpxe  a  part  of  the  ground  for  developing  the  mine,  and  signed  by  part 
only  of  the  locators,  if  the  prospectors  go  on  to  work,  it  is  at  their  own 
nik.    Those  not  signing  or  consenting  to  the  contract  are  not  bound. 

*Appeal  from  a  judgment  of  the  District  Court  of  [*10] 
^  First  Judicial  District,  the  Hon.  Caleb  Burbane 
ttesiding. 

The  facts  are  stated  in  the  opinion. 

fcriey  dc  DeLong^  James  F.  Uubbard  and  J.  M.  NoKgves, 
or  Appellant. 

Crittenden  d  Sunderland,  and  Hillyer  &  Whitman,  for  Ue- 
[Knideiit 
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By  the  Court,  Lewis,  C.  J. : 

This  action  was  brought  to  recover  an  interest  of  sixij- 
six  and  two-thirds  feet  in  the  Savage  Silver  Mining  groand, 
of  which  plaintiff  claims  he  is  unlawfully  depriv^  bj  tin 
defendant. 

Tlie  established  facts  material  to  the  issue  are  sabstaih 
tially  as  follows:  On  the  4th  day  of  July,  A.  D.  1859,  L  C. 
Savage  and  H.  Carmack  located  the  ledge  now  claimed  bf 
the  defendant,  for  themselves  and  four  others,  among  whoa 
was  tlie  plaintiff.  At  the  time  of  such  location  the  plaintif 
was  residing  in  the  state  of  California,  and  knew  nothing 
of  the  location.  On  the  9th  day  of  July,  five  days  after  ilw 
limits  of  the  claim  were  defined,  and  the  notice  of  locatkm 
was  recorded,  a  contmct  was  drawn  up  in  form  between  B. 
Crall,  C.  C.  Chase,  H.  Carmack,  W.  Sturdevaut,  L.  C. 
Savage,  and  A.  O.  Savage,  the  locators,  as  parties  of  the 
first  part,  and  J.  McFadden,  W.  W.  Caperton,  J.  B.  Endi- 

cott,   Samuel  Baird,  Elisha  McCurdy,  and  Hall,  n 

parties  of  tlio  second  part,  by  the  terms  of  which  Ibe 
[*11]  parties  of  the  second  part  agreed  to  *prosi)ect  lh« 
mining  location  above  referred  to  "until  they  strnck 
pay  dirt,"  and  in  consideration  thereof  one-half  of  the  en- 
tire claim  was  conveyed  to  them. 

This  instrument,  though  drawn  up  in  form  for  execalion 
by  all  the  parties,  was  only  signed  by  L.  C.  Savage,  audi 
Carmack,  on  the  one  side,  and  W.  W.  Caperton  and  J.  M^ 
Fadden  on  the  other.  There  is  not  a  syllable  in  the  con- 
tract from  which  it  can  be  inferred  that  the  parties  who 
signed  it  intended  to  act  for  or  as  the  agents  of  the  othen; 
but  as  it  is  presented  to  us,  appears  to  be  an  iustrameBt 
incompletely  executed,  being  signed  only  by  four  ont  cl 
twelve  who  are  named  as  parties  to  it.  The  plaintiff.  Chase, 
was  not  informed  of  his  interest  in  the  claim  until  a  month 
or  two  after  its  location  and  tlie  execution  of  the  contract 
above  referred  to.  In  November  following  he  came  to 
Nevada,  and  then,  for  the  first  time,  he  was  shown  tto 
contract. 

He  at  once  decVaied  Vo'Mx.  SowvtSLgja,  who  showed  it  tohflB, 
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I  his  name  was  not  signed  to  the  contract,  and  that  he 
not  consider  himself  bound  by  it.  Savage  replied  that 
Lid  not  suppose  he  was. 

t  that  time  several  ineffectual  efforts  were  made  by  Sav- 
ond  Chase  to  find  the  prospectors;  but  the  plaintiff  re- 
led  to  California  without  having  seen  any  of  them. 
16  work  hud  been  done  on  the  claim  by  them  at  that 
B,  bnt  they  did  not  appear  to  have  been  at  work  whilst 
plaintiff  was  there  in  November. 

lie  interest  of  each  locator  consisted  of  one  hundred 
L  thirty-three  and  a  third  feet.  In  December,  a.  d.  1859, 
» plaintiff  conveyed  away  one  half  of  his  interest,  which, 
leis  not  holden  upon  the  contract  entered  into  by  Savage 
1  Garmack,  leaves  about  sixty-six  feet  to  which  he  is  still 
dtled,  and  to  recover  which  this  action  is  brought. 
Jlie  prospectors,  Baird  and  his  associates,  treating  the 
ntract  as  a  conveyance  in  presenii  to  them  of  one  half  of 
B  entire  ground,  conveyed  their  respective  interests  to 
imons  from  whom  the  defendant  claims  title  and  the  right 
possession. 

Before  the  bringing  of  this  action  the  mine  had  been  de- 
ibped  by  the  defendant  at  a  vast  expense,  and  valuable 
id  costly  improvements  had  been  placed  upon  the  ground, 
bilst  the  plaintiff  remained  quiet  and  gave  no  notice 
!  his  claim.  Upon  this  state  ^of  facts  it  is  urged,  ['*'12] 
I  behalf  of  the  defendant,  that  Savage  and  Camiack, 
t  executing  the  contract,  acted  as  the  agents  of  the  plaintiff 
haae,  and  that  he  was  therefore  bound  by  it;  that  he  could 
>t  accept  his  interest  in  the  mine  and  repudiate  the  con- 
ict  made  for  the  purpose  of  developing  it;  and  that  in 
iopting  the  acts  of  his  agents  in  the  location,  he  also 
lopted  their  subsequent  acts  with  respect  to  the  develop- 
^t  and  working  of  it — ^for  it  is  said  a  principal  on  whose 
dudf  an  unauthorized  agent  assumes  to  act,  cannot  ratify 
part  of  the  transaction  without  ratifying  the  whole. 
Adopting  this  view  of  the  case,  the  court  below,  among 
my  other  instructions  bearing  upon  the  same  point, 
laiged  the  jury  as  follows:  "If  you  find  that  L.  C.  Savage 
ide  {be  lomtion  for  the  plaintiff,  and  then  made  the  con- 
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tract  in  good  faith  toward  tbe  plaintiff,  and  that  the  kn<nrt- 
edgo  of  the  location  and  of  the  contract  came  to  him  at  the 
same  time,  then  the  adoption  of  the  location  would  betk 
adoption  of  the  contract." 

Whether  this  instruction  would  be  proper,  if  Sarage  or 
Carmack  had  assumed  to  act  as  the  agent  of  Chase  in  es»- 
cutiug  the  prospecting  contract,  us  they  did  in  locating  iba 
ground,  need  not  be  determined  in  this  case,  fortbenii 
nothing  either  in  the  contract  itself  or  the  evidence  offend 
at  the  trial,  from  which  it  can  be  inferred  that  they  evei 
intended  to  act  for  him  in  executing  it.  So  the  argoment 
of  counsel  for  respondent  rests  upon  a  false  premise  in  tluft 
respect,  and  the  conclusion  must  necessarily  be  iucorrecL 
If  Savage  had  signed  the  contract  for  Chase  as  his  agent,  or 
if  there  was  anything  in  the  contract  itself  by  which  it  migU 
appear  that  it  was  intended  to  bind  him,  there  might  be 
be  some  ground  for  claiming  that  he  is  holdeu  upon  it 
Nothing  of  the  kind,  however,  appears.  It  is  simply  a  ooi- 
tract  ill  form  between  the  parties,  and  signed  only  by  ibir 
of  the  number  for  themselves.  There  is  nothing  in  theooih 
tract  by  which  we  can  even  presume  that  Savage  or  Carmack 
had  any  intention  whatever  of  acting  for  the  plaintiff.  Bok 
if  it  bo  admitted  that  they  did  in  fact  so  intend,  that  would 
not  be  sufficient  without  the  legal  steps  being  taken  to 
accomplish  their  object.  As  stated  by  Justice  Bronson,  ii 
Toumseud  v.  Corning  (23  Wend.  441):  ''Itisnol 
[^13]  enough  that  a  man  intends  to  do  a  *ltigal  act,  anlen 
ho  uses  the  legal  means  for  accomplishing  his  object" 

So  in  this  case  Savage  and  Carmack  may  have  intended 
to  act  as  the  agents  of  the  plaintiff  in  the  execution  of  Um 
contract,  but  as  they  have  not  manifested  that  intention  il 
logal  form,  it  is  of  no  consequence.  Indeed,  it  is  a  well  ei^ 
tablishod  rule  that  every  written  contract  made  by  auageoli 
in  ordor  to  be  binding  upon  his  principal,  most  purport  OD 
its  face  to  be  made  by  the  principal,  or  the  intent  to  bind 
him  must  appear  in  the  instrument  itself.  (JVUliam»^' 
(7*m/iV.  10  IIow.  P.  Rep.  12;  Stanimi  v.  Camp,  4  Barb.  274; 
l^'tniscnd  i(  aL  v.  Corning,  23  Wend,  435;  Evans  v.  Wdb, 
22  Wond.  324;  lownaend  v.  Uubbai-d  ei  al.,  4  Hill.  351;  Jfc 
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inald  et  aL  v.  Bear  River  Co.^  13  Cal.  235).  lu  tbe  case 
TFlUiams  v.  Christie,  above  cited,  tbe  contract  was  one  for 
I  sale  of  certain  real  property  in  New  York,  and  purj^orted 
be  made  between  Jane  Christie,  Stephen  L.  Preston  and 
irgaret  Ann,  his  wife,  Levi  H.  Trues  and  Mary  Jane,  his 
fe,  of  the  first  part,  and  the  plaintiff,  Williams,  of  the 
Bond  part.  The  wives  of  Preston  and  Truex  were  present 
len  the  contract  was  drawn  up,  but  the  instrument  was 
Jy  jsigned  by  Jane  Christie,  Preston,  Truex  and  Williams, 
k4  the  supreme  court  of  New  York  held  the  contract 
terly  void  as  to  those  who  had  not  signed  it.  In  deliver- 
ig  the  opinion.  Justice  Bronson  says:  ''The  signatures  of 
16  husbands  of  Mrs.  Preston  and  Mrs.  Truex  do  not  pur- 
ort  to  have  been  made  in  behalf  of  or  as  agents  of  their 
rives.  There  is  nothing  on  the  face  of  the  agreement  which 
ntunates  that  they  are  agents,  or  that  they  assumed  to  act 
9  agents  for  their  wives  in  signing  it.  Wo  consider  the 
Ipotrine  well  settled  that  every  written  contract  made  by  an 
igeat,  in  order  to  be  binding  upon  his  principal,  must  pur- 
port on  its  face  to  be  made  by  the  principal,  and  must  be 
noGuted  ia  his  name  and  not  in  the  name  of  his  agent." 
Ibe  instrument  iu  this  case  was  not  under  seal,  and  there- 
to it  was  not  necessary  that  the  name  of  the  principal 
4oald.be  signed  to  it,  but  it  is  indispensable  that  it  should 
ffpeto:  upon  its  face  that  it  was  intende<l  to  be  made  for  the 
pincipal.  After  the  notices  of  location  were  posted  and 
VQPorded,  and  the  limits  of  the  claim  defined,  the  locators 
keeame  tenants  in  common  of  the  ground.  They  stood  in 
tliat  character  i^t  the  time  the  contract  was  executed 
uj  Savage  and  Carmack.  As  such  ^tenants  in  com-  [^1^] 
*Km  they  had  a  right  to  dispose  of  their  own  interests, 
?ttt  they  could  in  no  way  dispose  of  or  encumber  the 
^toiKBts  of  their  co-tenants^. 

..The  contractp  there  fore,  if  it  be  binding  upon  any  one, 
^o^yboupon  those  who  digued  it.  If  wo  should  feel 
^>spo«ed  to  disregard  the  rules  of  law,  that  to  make  a 
'tatten  contract  by  an  agent  binding  upon  his  principal,  it 
^^i  .appear  upon  its  face  to  have  been  the  intention  to 
inad  him,  and  that  one  tenant  in  common  cannot  convey  or 
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encumber  the  interest  of  Lis  co-tenant,  and  be  go 
solely  by  the  intention  of  Savage  and  Garmack,  ir< 
come  to  no  different  conclusions;  for  there  is  notkb( 
record  showing  that  they  ever  intended  to  act  for  the 
locators;  but,  on  the  contrary,  it  seems  to  have  been 
tention  to  get  Chase  to  execute  the  contract  for  hii 
for  Savage  says  in  his  testimony  that  he  did  not  exj 
was  bound  by  it,  unless  the  locators  got  him  to  sigi 
he  executed  a  deed  for  one-half  of  the  ground.  1 
strument  itself  is  in  form  the  contract  of  all  the  parti* 
had  it  been  signed  by  all  would  probably  have  coi 
one-half  the  gi'ound  to  the  prospectors. 

Until  it  was  so  signed,  however,  it  was  incomplel 

the  prospectors  could  not  have  been  compelled  to  p 

their  part  of  it  until  signed  by  all  the  locators.    ] 

went  on  and  did  the  work  under  it  before  it  was  com] 

executed,  they  did  it  at  their  own  risk,  and  cannot  noi 

in  and  claim  the  same  rights  under  it  which  they  a 

signed  by  all  the  parties.     Had  all  the  locators  in  h 

tered  into  a  contract  of  this  kind,  and  merely  neglec 

sign  it,  without  intending  to  abandon  it,  and  they  per 

the  prospectors  to  do  the  work,  as  if  it  were  com| 

executed,  there  is,  perhaps,  no  doubt  but  a  specific  pe 

ance  would  be  decreed  upon  a  i>roper  application  to  a 

of  equity;  but  surely  no  court  would  enter  such  a  < 

against  one  who  had  in  no  way  entered  into  such  coi 

either  verbally  or  by  writing.     If  we  are  correct  in  th 

elusion  that  the  instrument  was  the  contract  of  Sava( 

Carmack  only,  or  that  they  did  not  intend  to  act  i 

agents  of  the  plaintiff,  there  could  be  no  ratificati 

Chase.     There  was  nothing  for  him  to  ratify.     Ther 

been  no  attempt  to  act  for  him  in  the  execution  of  th* 

tract.     So  the  proposition  that  the  plaintiff  con 

[*15]  adopt  the  location  without  also  adopting  the 

tract,  or  rather  that  he  could  not  accept  the  h 

and  repudiate  the  burdens,  is  answered  by  the  stateiD' 

the  fact  that  there  was  no  attempt  to  make  the  inter 

Chase  subject  to  the  contract,  or  to  impose  any  b 

upon  it,  but  it  waa\ei\.  lot  \iVm  \.o  do  it  himself  if  he 
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3o  SO.  And  there  is  no  law  to  sanction  the  position  that 
could  not  adopt  the  acts  of  Savage  when  he  acted  as  his 
tut  in  ncqairing  certain  property,  without  also  adopting 
er  transactions  with  respect  to  that  property  in  which  he 
rely  acted  for  himself.  Suppose  Savage  and  Carmack 
1  mortgaged  their  respective  interests  in  the  claim,  for 
I  purpose  of  obtaining  money  to  develop  it,  instead  of 
jering  into  this  contract,  would  it  be  claimed  that  the 
lintiff  could  not  accept  his  interest  in  the  claim  without 
tamiiig  a  certain  proportion  of  the  mortgage?  Could  the 
nrtgagee  in  such  case  claim  that  his  mortgage  covered 
lase's interest  as  well  as  the  mortgagors?  Most  certainly 
L  And  yet  we  can  see  no  difference  upon  principle  be- 
6en  that  case  and  the  one  at  bar. 

If  he  could  accept  the  location  in  the  hypothetical  case 
ittiout  assuming  the  burden  of  the  mortgage,  why  can  he 
A,  in  this  case,  accept  his  interest  in  the  location  without 
lopting  a  contract  which  did  not  purport  in  any  way  to 
indhim  or  his  interest?  True,  by  its  teims  one-half  of 
le  entire  claim  was  conveyed  to  the  prospectors,  but  until 
nented  by  all  the  parties  to  it,  it  was  either  no  contract  at 
1,  or  only  the  contract  of  those  who  signed  it. 
It  was  not  the  intention  of  Savage  and  Carmack  to  con- 
)J  one-half  of  the  entire  claim  themselves,  but  only  of 
nriiUerest  in  it.  The  prospectors  must  have  known  that 
rt.  The  contract  itself  was  evidence  of  it,  and  that  would 
ipear  to  be  the  understanding  of  all  the  parties.  When 
pod  by  only  two  of  the  parties,  therefore,  as  stated  be- 
le,  the  contract  was  either  a  nullity,  or  it  was  binding 
)oii  those  only  who  signed  it.  If  all  those  who  were  to 
SQ  it  failed  to  do  so,  the  prospectors,  by  going  on  with 
e  work  under  it,  could  not  increase  the  liability  of  those 
bo  did  sign  it.  The  contract,  then,  stands  precisely  the 
Qe  as  if  Savage  and  Carmack  had  in  terms  conveyed 
mply  one-half  of  their  interest  in  the  claim.  With  this 
6W  of  the  case,  it  is  obvious  that  it  was  no  part  of  the 
ibtifiTs  duty  to  give  the  prospectors  notice  that  he  was 
>t  holdeu  upon  the  contract,  for  they  had  no  reason  to 
ippose  that  he  was. 
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[*16]  *We  have  examined  this  case  with  a  siucere  desn 
to  find  some  authority  for  affirming  the  jadgmentoi 
the  court  below,  for  we  look  upon  it  as  one  of  those  casei 
where  the  application  of  the  inflexible  rules  of  law  opentei 
as  a  flagrant  injustice,  which  we  are  loth  to  sanction. 

We  have,  however,  no  option  but  to  follow  the  clearnlM 
of  law:  for  to  declare,  not  to  make,  the  law  is  the  ptorinee 
of  the  courts.  It  is  a  deplorable  fact,  which  we  faUj 
realize,  that  these  stale  claims,  conjured  up  from  the  law- 
less irregularities  of  a  period  when  legal  forms  were  diare- 
garded,  and  physical  force  was  the  only  law  recognised  bf 
society,  have  been  a  blight  upon  the  prosperity  of  the  grot 
dominant  interest  of  this  state. 

The  rules  of  the  common  law,  though  foonded  in  ream 
and  sanctioned  by  the  wisdom  of  centuries,  afford  it  bat  a 
feeble  and  inadequate  protection  from  the  claims  of  thoM 
who  shirk  the  burden  and  the  labor,  and  emerge  only  froa 
obscurity  to  claim  the  fruit  produced  by  the  industiy  and 
perseverance  of  others. 

The  state  should,  therefore,  protect  her  mining  interesti 
by  such  wholesome  and  just  legislation  as  will,  in  thefntoi^ 
relieve  it  from  the  evils  which  have  beset  it  in  the  pait 
Other  instructions  were  given  which  were  erroneous,  but 
we  do  not  deem  it  necessary  to  pass  upon  them,  as  the  prin- 
ciples announced  in  this  opinion  sufficiently  dispose  of 
them. 

Judgment  reversed  and  a  new  trial  ordered. 

Beatty,  J.,  having  acted  as  counsel  in  this  case,  did  not 
participate  in  the  decision. 
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h  MATNAED,  Appellant,  v.  J.  NEELT  JOHNSON, 

Bespondent. 

[2  Nktaba,  16.] 

Ill  fsox  AN  Obdeb  BeIteno  Aaide  JroovBirt  bt  Dkfault.— An  order 

etdng  aside  a  judgment  by  default  is  an  nppenlable  order,  and  if  not  ap« 

ealed  from,  that  order  will  not  be  reviewed  after  judgment  on  the 

lerits. 

BEXGA — VoTD  iKstBUMEKTs.— "NVhen  the  statute  makes  an  instrument  yoid 

r  iavMlid' it  18  proper  to  plead  the  statute  specially. 

. — ^When  the  statute  declares  certain  instruments  shall  be  void,  a  de« 

ndant  may  plead  the  facts  which  make  it  Toid,  although  in  so 

doing  he  shows  a  violation  of  law  by  himself.    It  being  the  [*17] 

lolicy  of  the  law  to  allow  such  pleas  to  prevent  the  violation  of 

he  statute. 

H-Wjurr  OF  Stakts. — The  defendant  might  plead  the  want  of  the  proper 

rtaaps,  if  such  deficiency  of  stamps  rendered  the  notes  invalid. 

tr  Act  of  Cokobess  Constbued. — The  stamp  act  of  Congress  does  not 

Aedan  any  notes  to  be  invalid  for  want  of  the  proper  stamps,  except 

vhoe  omitted  lor  the  purpose  of  evading  the  law.    [Overruled  in  opin- 

iea  vpoa  rehearing,  post  25.  J 

Appeal  from  the  District  Court  of  the  Second  Judicial 
rtrict,  Hon.  S.  H.  Wmght  presiding. 

(he  facts  are  stated  in  the  opinion. 

rtoiye  A.  Noicrse,  for  Appellant. 

I  Keely  Johnson  and  R.  M.  Clarke^  for  Bespondent. 

%  the  Court,  Beatty,  J. :  [nS] 

%e  facts  in  this  case  are,  that  in  August^  1864,  the  respon- 
lifligned  three  several  instrnments  in  the  form  of  promis- 
f  notes  and  delivered  them  to  the  appellant.  When 
)e  instruments  were  delivered  it  would  seem  there  were 
revenue  stamps  placed  on  them  by  tho  maker,  nor  by 
one  authorized  so  to  do  by  him.  When  these  notes  or 
rnments  were  sued  on  they  had  attached  to  them  certain 
nue  stamps,  but  not  of  the  requisite  amount  or  denomi- 
m  required  by  the  revenue  act  passed  in  June,  1864, 
whieh,  as  to  stamp  duties,  took  effect  on  the  1st  day  of 
Bst^  some  eleven  days  before  the  notes  were  executed. 
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These  stiimps  were  never  canceled  by  the  maker  of  {heinrtiB. 
It  does  not  appear,  from  the  transcript,  whether  they  wen 
in  any  manner  canceled.  The  complaint  sets  out  the  note 
in  hcec  verba.  At  the  end  of  the  first  note,  which  was  for 
two  thousand  five  hundred  dollars,  payable  in  ninety  diy% 
are  the  words  and  figures  (U.  S.  Bev.  stamps,  42  cents);  ift 
the  end  of  the  second  note,  which  was  for  same  amonnt,  pay- 
able in  one  hundred  and  fifty  days,  are  the  words  andfigarei 
(U.  S.  Bev.  stamps,  89  cts.);  at  the  end  of  the  third  note^ 
which  was  for  three  thousand  two  hundred  dollars,  payabb 
in  one  hundred  and  eighty  days,  were  the  words  and  fig- 
ui-es  (U.  S.  Bev.  stamps,  $1.02).    None  of  these  sums  were 

sufficient  under  the  law  of  June,  1864. 
[*19]      *Suit  was  brought  on  these  notes  in  April,  1865. '[ 

The  precise  day  when  the  summons  was  served  doei 
not  appear  in  the  transcript.  But  on  the  1st  day  of  Hay, 
1865,  defendant  obtained  the  written  consent  of  plaintiff*i 
counsel  that  he  should  have  one  day  further  time  to  demur, 
answer,  or  otherwise  appear  in  the  case.  The  next  day  de- 
fendant filed  a  paper  in  the  case,  which  is  in  the  form  of  a 
%vritten  motion  asking  the  court  to  quash  the  sammonsaDd 
copy  of  complaint  served  in  the  case,  on  the  ground  that 
neither  the  summons  nor  certificate  of  the  clerk  to  the  copy 
of  complaint  was  stamped  as  required  by  law. 

On  the  4tli  of  May  plaintiff  caused  default  and  jadgmeot 
thereon  to  be  entered  up  by  the  clerk  of  the  court. 

On  the  11th  of  May,  about  one  week  after  judgmeBthad 
been  entered  by  default,  defendant  and  plaintiff's  coonfid 
signed  the  following  stipulation: 

''In  above  action  it  is  hereby  stipulated  that  the  motioa 
to  quash  summons  and  to  set  aside  default  and  judgmeoibe 
submitted  to  the  judge  of  said  court  without  oral  argument, 
he  to  decide  the  same  as  soon  as  possible." 

On  the  15th  of  May  a  written  motion  asking  the  court  to 
set  aside  judgment,  and  also  an  affidavit  setting  oat  facts 
on  which  motion  was  based,  were  filed  by  defendant. 

The  court  set  aside  the  judgment  by  default,  but  refuaed 
to  quash  the  summons.  Tlie  defendant  was  given  five  dajs 
to  answer.     Ho  put  \u  \i\^  aw%\ve\\  admitting  that  he  signed 
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d  ddivei*€fl  the  iDstrameuts  set  forth  in  the  complaiut. 
3  tbeo  sets  oat  the  facts  ia  regard  to  the  want  of  revenue 
unps  OS  we  have  before  stated  them,  and  winds  up  with  a 
Dial  that  he  made  or  executed  the  notes  or  instruments  sued 
1,  or  that  he  is  indebted  thereon,  etc. 
The  plaintiff  demurred  to  this  answer;  this  demurrer  was 
erroled;  the  parties  went  to  trial;  and  defendant  having 
X)ved  the  facts  as  stated  in  his  answer,  the  court  gave 
dgment  for  him,  and  the  plaintiff  appeals. 
The  first  ground  taken  by  the  appellant  is,  that  his  judg- 
lent  by  default  was  improperly  set  aside;  that  this  court 
loold  set  aside  the  present  judgment  and  reinstate  the 
mner  judgment  in  the  case. 

The  former  judgment  was  set  aside  at  some  period 
letween  the  *15th  of  May  and  the  12th  of  June,  [*20] 
866.    The  appeal,  in  this  case,  was  taken  on  the 
Bth  of  August,  1865. 

It  will  hardly  be  disputed  that  the  order  setting  aside  the 
odgment  by  default  was  an  appealable  order.  From  that 
itder  the  plaintiff  might  have  appealed  within  sixty  days, 
sot  not  after.  If  this  court  could  not  reverse  that  order 
liwn  direct  appeal  after  the  expiration  of  sixty  days,  it 
teems  to  us  it  would  be  against  all  principle  to  attempt  to 
Bview  it  in  this  appeal  from  another  and  distinct  judgment. 
Ve  think  the  question  as  f.o  the  regularity  of  the  order  set- 
ing  aside  the  judgment  by  default  cannot  now  be  adjudi- 
cated. The  propriety  of  that  order  involves  many  ques- 
ioDS  which  we  have  not  examined.  Did  the  filing  of  a  mo- 
ioQ  to  quash  the  summons  bar  the  right  to  take  a  default 
lotil  that  motion  was  disposed  of?  If  not,  was  the  belief 
^  the  part  of  defendant  that  it  would  have  that  effect  suf- 
icient  excuse  for  his  not  answering  or  demurring,  or  get- 
isg  his  time  for  so  doing  extended?  And  should  the 
Islaalt  be  set  aside  for  this  reason  only?  Is  the  affidavit  of 
lofendant  in  support  of  motion  to  set  aside  default  snffi- 

• 

lently  explicit  as  to  merits  and  as  to  his  belief  that  default 
^d  not,  or  could  not,  be  taken  until  his  motion  was  dis- 
Ofted  of?  Does  not  the  complaiut  itself  show  that  the 
otea  were  stamped  with  United  States  stamps  of  insuffi- 
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cient  amount;  ilmt  plaintiff  was  not  entitled  to  any  relief, 
and  tbcrefore  justify  tlie  action  of  the  court  below  in  setting 
aside  the  original  judgment?  These  and  seyenil  other 
points  have  presented  themselves  to  our  mind  in  conneetioa 
with  the  order  setting  aside  default  and  judgment.  Bat^ 
as  we  think  that  order  is  beyond  our  control  at  this  time^ 
we  have  not  examined  these  points  so  as  to  come  to  any  con- 
clusion. We  are  not  satisfied,  by  any  means,  that  on  eiror 
was  committed  in  making  that  order,  and  if  there  was,  it  is 
too  late  to  correct  it  now. 

The  question  as  to  what  was  the  effect  of  omitting  the 
proper  stamps  when  the  notes  were  executed,  is  ode  far 
more  difficult  to  determine.  The  statute  itself  is  bv  no 
means  clear,  and  we  have  not  been  referred  to  any  English 
decisions  which  we  think  are  applicable  to  the  case  before 
us.  We  have  no  access  to  the  English  statutes  on  the  sab- 
ject  of  stamp  duties,  and  therefore  are  not  certain  as  to 
their  terms;  but  from  recollection  of  what  we  have  hereto- 
fore read,  and  from  expressions  in  the  English  de- 
[*21]  eisions  *before  us,  wo  judge  they  contained  among 
other  provisions  the  following  in  substance: 

First.  Instruments  in  genenil  not  properly  stamped, 
should  not  bo  read  in  evidence. 

Second.  Certain  instruments,  such  as  indentures  of  ap- 
prenticeship (and  possibly  some  others)  were  abaolutdy  rwd 
if  not  properly  stamped  when  executed. 

Third.  Certain  commissioners  were  authorized,  in  case  the 
stamps  were  left  off  of  instruments  which  should  have  been 
stamped  when  issued,  to  stamp  the  same  upon  payment  of 
a  penalty  by  the  party  wishing  to  use  the  instrument. 

Fourth.  AVhilst  the  commissioners  were  allowed  to  stamp 
most  kinds  of  instruments,  they  were  expressly  forbidden 
to  stamp  others,  such  as  bills  of  exchange  under  one  act, 
policies  of  insurance  under  another,  etc. 

Our  statute  makes  no  distinction  between  different  classes 
of  i^aper.  It  does  not  declare  that  unstamped  paper  shall 
not  be  received  in  evidence,  but  that  under  certain  cireos- 
stances  it  shall  be  "invalid  and  of  no  effect." 

The  English  cowrie  \iu^*q  held  that  a  speoial  plea  to  an 
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n  OB  an  instmrnent  not  properly  stamped,  setting  up 
Eaot,  was  not  a  good  plea,  because  it  might  be  properly 
ped  between  the  time  of  filing  the  plea  and  the  trial  of 
anse.  (See  Byles  on  Bills,  marginal  page  91,  and  the 
there  cited.)  There  was  doubtless  some  reason  for 
The  statute  does  not  declare  such  instrument  void  or 
id,  but  says  it  shall  not  be  ''pleaded  or  given  in  evi- 
e*^  until' stamped.  Ton  cannot  raise  an  objection  to 
mce  by  plea,  and  the  English  courts  seem  to  have 
ed  the  word  ''pleaded"  as  having  no  force  or  effect, 
g  in  fact  mere  surplusage.  In  such  case,  the  defendant 
led  nan  assumpsit  or  nU  debit,  and  where  the  nature  of 
declaration  required  it,  might  plead  non  est  /actum. 
Oh.  PL,  vol.  1,  p.  483.)  At  least,  such  was  the  prac- 
onder  the  old  rules  of  pleading  in  England.  What  was 
practice  after  the  adoption  of  the  new  rules  of  pleading 
ir  the  provisions  of  the  statute  4th  of  William  IV,  we 
mable  to  say.  But  when  the  statute  makes  an  instru- 
k  vmd,  or  invalid,  which  is  the  same  thing,  doubtless 
proper  way  to  avoid  it  is  to  plead  the  statute, 
ris,  to  set  *out  the  facts,  and  aver  that  the  in-  [^2] 
nent  is  void  by  reason  of  the  statute.  Such  is  the 
1  and  proper  defense  against  a  note  given  for  usuiy, 
ing,  etc.,  which  are  made  void  by  the  statute.  (See  Ist 
.  PL  484.)  And  Lord  Denman,  an  able  judge,  in 
king  of  this  very  subject,  says:  "It  is  said,  however, 
stamp  acts  do  not  make  a  bill  without  a  stamp  void,  but 
forbid  its  being  received  in  evidence.  That  may  be  so 
ome  cases;  but  the  19th  section  of  Stat.  55,  Geo. 
184,  expressly  prohibits  the  reissuing  a  bill  of  ex- 
ige  which  has  been  paid,  and  inflicts  a  penalty  of  £50 
ny  person  doing  it.  A  bill  issued  contrary  to  such  pro- 
tioB  is  certainly  void.  We  think  upon  the  whole  that 
hots  may  be  so  pleaded." 

liiist  at  common  law  a  party  could  not  set  up  his  own 
d  or  violation  of  law  as  a  defense  or  protection  to  him- 
thers  is  no  question  that  when  the  statute  declares  an 
roment  void  for  any  reason,  the  defendant  who  is  sued 
Qch  inatniment  may  show  the  facts  that  make  it  void, 
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although  in  so  showing  he  also  shows  that  he  bu  \mi 
guilty  of  some  crime,  fraud,  or  violation  of  a  penal  Btatailii 
In  such  case  it  is  the  policy  of  the  law  to  prevent  someitt* 
ticular  practice,  such  as  usury,  gaming,  violation  ol  &•' 
revenue  law,  etc.  To  effect  that  object  more  compMi|| 
the  law  allows  the  defendant  to  plead  and  prove  his  on  j 
wrongful  act,  not  so  much  to  protect  the  defendant  aiitl; 
carry  out  the  policy  of  the  law  in  suppressing  illegal  allL' 
We  have  no  doubt  the  defendant  might  plead  and  proTetki 
want  of  a  stamp  or  the  proper  stamps  to  the  instromeali 
sued  on,  if  the  facts  as  pleaded  and  proved  made  thai 
invalid. 

The  real  question  in  the  case  is,  does  the  omission  of  tki 
proper  stamps  from  promissory  notes,  made  since  the  latof 
August,  1864,  and  prior  to  March,  1855,  render  such  notal 
prima  facie  invalid  ? 

Section  151  of  the  act  of  June,  1864,  provides  thatstaofl 
of  certain  denominations  shall  be  placed  on  various  Idndl 
of  instruments,  but  fails  to  provide  any  penalty  or  foifeitoi 
for  usiug  them  without  stamps. 

Section  152  provides  that  instruments  not  propedf 
stamped  shall  not  be  recorded;  that  the  ''record**  of  saoi 
instruments  shall  be  "  utterly  void,  and  shall  not  be  usedk 
evidence." 

Section  153  provides  that  no  instrument  shall  bi 
[^23]  held  ''invalid  ^and  of  no  effect**  if  it  has  stamps ot 
the  requisite  amount,  although  not  of  the  particoltf 
kind  or  description  designated  for  such  instruments.  Tltf 
section  seems  to  have  been  based  on  the  supposition  tU 
there  was  some  part  of  the  law  preceding  this  section  whid 
declared  instruments  void  which  were  not  properly  stampei 
But  we  can  find  nothing  of  the  kind.  We  are  inclined  to 
think  that  when  the  revenue  bill  was  framed,  section  Ifl 
did  contain  some  provision  of  this  sort.  That  would  appetf 
to  have  been  the  most  convenient  place  for  such  provisioo. 
It  would  seem  natural  and  orderly,  after  providing  in  see- 
tion  151  for  unstamped  instruments  being  void,  to  piofii* 
in  section  152  that  they  should  not  be  recorded;  thatsa* 
recordation  should  b^  invalid,  and  of  no  e£Eeot. 
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An  examination  of  the  debates  on  this  bill  in  the  "Con- 
nonal  Olobe**  shows  that  there  was  a  great  yarietj  of 
lions  as  to  the  best  method  of  enforcing  the  stamp  act 
Afeties.    Some  thonght  the  law  could  only  be  properly  en- 
'tooed  by  making  all  instruments  absolutely  void  that  were 
3N>t  properly  stamped  when  issued.     Others,  that  such  in- 
ftfamnents  should  be  invalid  until  properly  stamped.     Some 
"^me  for  allowing  the  parties  to  the  instrument  to  cure  the 
ftSTttlidity  by  attaching  the  proper  stamps  at  any  time  subse- 
^[nent  to  the  making  and  delivery  of  them.     Others,  again, 
Oionght  that  if  the  stamps  were  not  put  on  at  the  time  of 
Hhe  execution  of  the  instrument  by  the  proper  parties,  they 
■Siould  only  afterward  be  attached  by  a  revenue  officer:  the 
pffties  widiing  the  stamps  attached  by  the  officer  to  pay 
finr  stamps,  and  a  penalty  of  fifty  dollars  beyond  the  yalue 
€>f  the  stamps,  unless  he  could  satisfy  the  collector  that  the 
ibinps  were  innocently  left  off  at  the  time  the  instrument 
"^nu  executed,  in  which  case  the  penalty  might  be  remitted. 
3at  we  believe  that  none  thought  the  instrument  ought  to 
le  available  to  the  party  holding  it  until  it  was  properly 
liamped.     Members  having  these  conflicting  views,  a  great 
ttftny  amendments  were  offered  on  this  subject.     Some- 
times it  was  amendment  to  one  section,  and  sometimes  to 
tiu>ther. 

So  for  as  we  can  see,  the  result  of  the  various  nmend- 
hdents  has  been  to  leave  the  law  without  any  clause  declar- 
Uig  instruments  shall  be  invalid  or  void  by  reason  of  their 
Hot  having  stamps  attached  to  them,  except  so  far  as  they 
tee  declared  void  in  section  168,  which  we  shall  now 
notice. 

*Sec.  158  provides  that  if  any  person  shall  issue  [^24] 
Imynote,  bill,  etc.,  without  the  proper  stamps,  ^^tmth 
tHfrfrf  to  evade  the  provisiona  oj  this  act,  [he]  shall  for  any 
toeh  offense  forfeit  the  sum  of  two  hundred  dollars,  and 
Bich  instrument,  document,  etc.,  *  *  *  shall  be 
dfiemed  invalid,  and  of  no  effect.*^ 

Here,  then,  is  a  clear  provision  that  instruments  issued 
^  intent  to  evade  the  law,  shall  be  invalid;  but  there  is  a 
'otal  absence  of  any  provision  making  them  invalid  unless 
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they  were  isBiied  with  sach  intent.  If,  then,  do  instninat 
is  to  be  held  yoid  and  inoperative  exeept  those  off  of  whi^ 
the  stamps  were  left,  wUh  iuieni  io  evade  the  law,  itappem 
to  lis  the  defendant  in  this  case  could  notsetnpaDjdeieMl 
founded  on  the  want  of  the  proper  stamps,  without  plat^ 
that  SQch  stamps  were  omitted  with  intent  to  endB  Aft 
stamp  act.  For  this  reason,  we  think  the  defoadiniii 
answer  is  insufficient.  The  facts  found  by  the  court  an 
likewise  insufficient  to  justify  a  judgment  for  thedefeDdanl 

We  are  aware  that  in  coming  to  this  condusicm  ve  Ml 
making  a  decision  which  renders  the  revenue  law  of  186^ 
so  far  as  it  i^elates  to  stamp  duties,  almost  a  dead  kte 
We  are  in  effect  holding  that  there  is  no  adequate  peniU) 
for  the  violation  of  the  law;  but,  if  Congress  has emittel 
to  insert  in  the  law  any  provision  which  would  enfoM 
obedience,  it  is  not  in  the  power  of  courts  to  supply  it  Wfl 
can  only  enforce  the  law  as  we  find  it,  not  as  we  soppoM 
Congress  may  have  intended  to  make  it. 

In  March,  1865,  Congress  passed  an  act  amending  Am 
158th  section,  and  providing  the  means  of  making  instro* 
ments  valid  which  were  not  properly  stamped  when  issuei 
These  amendments  provide  that  any  one  having  an  inftereit 
in  an  instrument  issued  without  the  proper  stamp,  maj 
have  it  stumped  by  paying  for  the  necessary  stamps  (ondia 
some  cases  interest  on  the  amount  of  the  stamps),  and  pay- 
ing, in  aildition  thereto,  the  penalty  of  fifty  dollars.  Tliii 
may  be  done  without  inquiry  as  to  whether  the  stamps  wen 
or  were  not  left  off  the  instrument  when  issued,  with  intent 
to  evade  the  statute.  If  the  party  wishing  the  stampl 
attached  makes  application  before  the  expiration  of  ooa 
year  fiom  the  issuance  of  the  instrument,  and  can  prove  to 
the  satisfaction  of  the  proper  officer  that  they  were  not  left 
off  with  intent  to  evade  the  law,  then  the  proper  stampi 
may  be  attached  without  the  payment  of  the  penaltT. 
[«25]  ^Taking  the  section  as  it  is  amended  by  the  act  of 
March,  1865,  and  it  seems  clear  that  Congretf 
intended  not  only  that  all  instruments  requiring  stampi 
should  be  held  invalid  when  the  stamps  were  omitted  with 
intent  to  evade  iho  \ql^,  but  that  in  all  cases  where  tbeie 
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an  omission,  ife  should  be  held  and  presumed  that 
;h  intent  to  evade  ihe  law,  until  that  presumption 
tted  by  having  the  proper  stamps  attached  in  the 
)ointed  out  by  the  stamp  act.  When  the  stamps 
erly  attached  by  a  revenue  collector,  the  whole 
is  settled.  In  other  words^  Congress  has  estab- 
8  only  tribunal  before  which  the  question  can  be 

0  whether  the  stamps  were  or  were  not  innocently 
We  should  probably  hold  that,  umW  the  amended 
arch,  1865,  that  if  on  the  tiial  of  the  cause,  the 
ft  did  not  have  the  proper  stamps  it  should  be 
.     But  this  note  was  given  long  before  the  amend- 

passed,  and  that  amendment  cannot  be  held  to 

1  a  retrospective  action  as  to  make  a  note  invalid 
s  not  so  when  executed  and  delivered. 

le  must  be  reversed,  and  a  new  trial  awarded;  and 
dered. 


LTNAKD  V.  JOHNSON,  Upon  Eeheamng. 

[2  NCYADA,   25.] 

m  or  Statdtbs  —  Dxbatks  of  Lkoislatitb  Body, — In  cases  of 
I  constraction,  the  debutes  of  a  legislative  body  may  be  resorted 
)tennine  the  meaniug  of  a  law.    Bat  this  only  iu  cases  \rhere    , 
(oage  of  the  law  is  so  ambignons  as  not  clearly  to  show  the 
{ intended  to  be  conveyed. 

«noN  OF  TBI  Lkozslatubk. — In  interpreting  donbtfal  statntes, 
lary  object  is  to  ascertain  the  intent  of  the  legishiture .    This  in- 
0  be  gathered,  first,  from  the  language  of  the  statnte,  next  from 
thiefs  intended  to  be  suppressed,  or  benefits  to  be  attained. 
If  jUfKOUODB. — If  one  clause  of  a  statute  is  ambiguous,  the  whole 
be  ezAmine4  to  explain  or  remove  that  ambiguity. 
HP  Act. — Held,  that  tho  terms  "  such  instrument,"  in  the  latter 
iectlon  158  of  the  stamp  act,  refers  to  all  unstamped  instruments 
t  notes  issued  under  the  act  cf  June  3d,  186i,  not  properly   . 
were  Toid^  (overruling  former  opinion  in  this  case,  ante  16). 

I  Court,  Bbosnan,  J. :  [*26] 

ring  was  granted  in  this  case,  because  the  court 

itirelj  satisfied  as  to  the  correctness  of  its  former 

We  hoped  that  on  a  re-argument  some  more  cou- 

(l)41fev.iai. 
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Tineing  reasons  might  be  presented,  calcalated  either  to  eon- 
firm  the  opinion  heretofore  expressed,  or  enable  ns  tomA 
some  other  satisfactory  eonelnsiou. 

The  only  question  involved  is  one  of  statatoiy  coMtras- 
tion,  arising  out  of  tlie  act  of  Congress  entitled  "An  actio 
provide  internal  revenue  to  support  the  government,  topij 
interest  on  the  public  debt,"  etc.,  etc.,  approved  JoneSOili, 
1S64. 

The  only  point  particularly  urged  on  the  rehearing  bj 
the  respondent  was,  that  the  debates  in  the  senate  of  ths 
Uniteil  States  u)x>n  the  ])assage  of  the  act  showed  cledy 
that  the  senators  gave  to  the  law  an  interpretation  diflbreri 
from  that  placed  on  it  by  this  court.  And  it  must  be  con- 
fessed that  so  far  as  the  intention  of  the  senate  is  to  begadi- 
ered  from  the  debates  in  that  body,  the  i-espoudent  lun 
successfully  established  his  proposition.  In  case  of  doubt, 
and  also  where  a  statute  will  bear  opposite  meanings,  either 
from  inuptuess  of  phraseology  or  an  ungrammatical  colloei- 
tion  of  its  several  clauses,  it  is  very  usual  to  resort  to  tha 
discussions  of  the  legislators  on  the  disputed  point,  widia 
view  to  the  ascertainment  of  their  intention.  This  is  antIlO^ 
ized  and  legitimate  both  in  the  interpretation  of  statotei 
and  constitutions.  Nevertheless,  we  think  that  courts  art 
not  accustomed  to  give  controlling  weight  to  the  views  of 
legislators  expressed  in  debate  upon  the  point  under  dii- 
cussiou.  Most  certainly  not  whenever  the  language  of  & 
statute  is  so  clear  and  explicit  as  that  a  fair,  rational,  anl 
pertinent  meaning  can  be  derived  from  the  terms  used.  B 
is  not  denied  that  the  intention  of  the  law-makers  is  first  to 
be  sought,  but  that  is  to  be  spelleil  out  from  the  words  they 
employ  as  the  medium  to  express  and  convej  their  meaning* 
And  although  it  be  established  doctrine  at  thepreseut 
[**27]  day  that  the  right  and  duty  to  expound  ^doubtfalsDtl 
ambiguous  provisions  of  stiitutes  devolve  upon  tha 
judiciary,  yet  so  important  a  subject  is  not  committed  to 
the  arbitrary  discretion  of  courts  or  judges.  There  areccr- 
tain  established  rules  of  interpretation  by  which  conrtsu^ 
governed.  TVe  will  apply  some  of  these  to  the  discoveij  of 
the  fact  or  truth  which  we  aim  to  grasp  in  the  case  nndff 
consideration. 


J 
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"When  a  statate  is  of  a  doubtful  meaning,  the  first  thing 
to  ascertain  the  intention  of  the  legislature  that  framed 
le  act;  next,  the  course  to  be  pursued  to  compass  that 
mlt. 

The  intention  of  the  legislature  must  be  found,  if  pos- 
3>le,  within  the  statute  itself — that  is,  in  the  words  which 
lie  legislature  has  employed.  Outside  of  the  statute,  we 
te  to  consider  the  mischiefs  it  was  intended  to  suppress; 
ir,  as  the  case  may  be,  the  object  or  benefits  to  be  thereby 
ittained. 

Another  well-settled  rule  is,  that  where  a  cause  of  doubt 
oists,  although  it  attaches  only  to  a  particular  word  or 
alftiifie,  the  whole  statute  is  to  be  taken  together,  and  so 
Bumined  as  to  arrive  at  the  intent,  if  possible. 

With  these  rules  in  view,  we  proceed  to  inquire  into  the 
object  of  the  statute  under  examination,  and  whether  it 
does  not  contain  within  its  terms  and  parts  intrinsic  and 
irtisfactory  evidence  of  the  intention  of  the  framers  of  the 

w. 

The  question  of  doubt  arises  on  the  construction  of  the 
168th  section  of  the  act,  which  reads: 

"That  any  person  or  persons  who  shall  make,  sign,  or 
ilBoe,  or  who  shall  cause  to  be  made,  signed,  or  issued,  any 
instrument,  document,  or  paper  of  any  kiud  or  description 
nhataoever,  or  shall  accept  or  pay,  or  cause  to  be  accepted 
or  paid,  any  bill  of  exchange,  draft,  or  order,  or  promis- 
Kxry  note,  for  the  payment  of  money,  without  the  same 
bebg  duly  stamped,  or  having  thereupon  an  adhesive 
ituDp  for  denoting  the  duty  chargeable  thereon,  with  intent 
to  evade  the  provisions  of  this  act,  shall,  for  every  such 
crfbnse,  forfeit  the  sum  of  two  hundred  dollars." 

In  this  shape  the  section  passed  the  house.  lu  the 
aenate,  Mr.  Fessenden  proposed  to  add  the  following 
imendment  to  it : 

"And  such  instrument,  document  or  paper,  bill,  draft, 
order,  or  note  shall  be  deemed  invalid,  and  of  no  efifect.** 

In  the  discussion  that  arose  upon  this  amendment 
t  was  asBomed,  ^rather  expressly  conceded,  by  all     [*28] 
be  seiiatoxs  who  spoke  to  the  question,  that  the 
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effect  of  the  amendment  would  be  to  make  ^d  all  uttkifr 
meuts  requiring  a  stamp  that  were  not  stamped  wbeaew 
cnteil.  Tills  fact  or  result,  we  say,  was  conceded  bjalltti 
senators  who  expressed  opinions  on  the  subject,  wheliha 
they  spoke  in  favor  of  or  against  the  amendmeoti  and 
whether  the  stamp  was  omitted  through  neglect,  mistdaB^ 
or  inadvertence. 

To  obviate  this  harsh  result,  senator  Hendriclcs^  4 
Indiana,  offered  a  further  amendment,  so  much^f  whi<A  at 
is  necessary  for  the  purposes  of  the  argument  is  in  the  fol* 
lowing  words: 

''Unless  subsequently  duly  stamped,  which  may  bedoaa 
by  the  holder  or  other  person  interested  therein,  if  thf 
proper  party  refuses  or  is  unable  to  do  so.** 

The  amendment  of  Mr.  Hendricks  was  debated  by  hiiH 
self  and  senators  Fessenden  and  Beverdy  Johnson,  uA 
they  all  again  admitted  that  without  the  amendment  ol 
Hendricks,  the  effect  of  Mr.  Fessenden*8  amendment  wouli 
be  to  invalidate  all  instruments  not  properly  stamped,  i^ 
respective  of  the  inquiry  or  question  whether  the  stamp  wu 
omitted  innocently  or  negligently,  or  with  intent  to  defiaad 
the  revenue. 

The  amendment  of  senator  Hendricks  was  rejected,  aad 
upon  motion  of  senator  Collamer,  the  following  piovitt 
was  annexed  to  the  section : 

*' Provided,  That  the  title  of  a  purchaser  of  land  by  a  dedl 
duly  stamped  shall  not  be  defeated  or  affected  by  the  want 
of  a  proper  stamp  on  any  deed  conveying  said  land  by  asf 
person  from,  through  or  under  whom  his  gtaafeor  daims  or 
holds  title." 

In  this  shape,  and  with  this  understanding  ofitelBffeotbf 
senators,  so  far  as  we  have  any  evidence,  the  section  uoder 
consideration  (section  158)  passed  the  senate;  and  in  tha 
identical  words  incorporated  therein  by  the  senate  we  fiid 
it  a  law  approved. 

Thus  far,  then,  the  opinions  of  the  lawmakers  fnmiaha 
key  to  a  correct  interpretation,  which  is  but  another  woid 
to  express  their  intention,  respecting  this  partioolar  enaci' 
ment.    let,  as  we  liave  before  said,  these  ooDflideratioBi> 
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Ugh  Decessarily  of  weight  in  reaching  an  enlightened 
gmenty  onghfc  not,  and  will  not,  control  the  court, 
le  exprefis  terms  of  the  act  explicitly  declare  a  ^dif-  [^9] 
mi  meaning  or  conclusion  from  that  which  these 
fttorial  opini<Hi8  indicate. 

n  oar  former  opinion  we  interpreted  the  words  ''such 
brameuts"  as  meaning  instruments  left  unstamped  with 
mi  to  evade  the  provisions  of  the  law.  Though  we  make 
pretensiona  of  being  formidable  grammarians,  we  do 
i  Jiositate  to  say  that,  in  view  of  the  arrangement  and  con- 
ttion  of  the  clauses  of  the  section  particuliuiy  under  re- 
w,  and  the  terms  employed,  the  words  ''such  instrument" 
J  be  held  to  relate  to  instruments  left  unstamped  with  a 
ndulent  intent.  The  former  opinion  hinged  upon  that 
utruction,  and  that,  too,  we  repeat,  without  any  strain 
the  language  used.  But  upon  further  assiduous  exam- 
ition  and  reflection,  we  incline  to  the  belief  that  the  court 
rad.  That  such  interpretation,  though  supported  by 
inmatical  rules,  was  too  narrow  and  restrictive,  and  was 
leolated  to  defeat,  in  a  great  measure,  the  object  of  the 
f  as  being  opposed  to  the  express  intention  of  the  fram- 
L  The  law  was  designed  to  raise  revenue  to  support  the 
lernmeni  and  pay  tlie  interest  on  the  public  debt.  This, 
outrovertibly,  was  its  main  object  and  use.  This  object, 
nuat  be  presumed,  was  ever  present  to  the  minds  of  the 
mbexB  of  Congress,  and  imparted  color  and  direction  to 
lir  deliberations  and  actions  while  they  had  the  subject 
Alar  under  advisement.  The  exigencies  of  the  times,  as 
ftaatter  of  historical  and  painful  recollection  to  all  good 
iiena,  i-equired  that  the  contributions  of  all  who  claimed 
i^pvotectiou  of  the  government  should  bo  as  bounteous  as 
Birimeans  vrould  justify  and  the  necessities  of  the  national 
flheqner  would  demand.  The  Congress  of  the  United 
ates,  if  acinated  by  a  throb  of  patriotic  emotion,  which  is 
»t  questionable,  could  not  be,  was  not,  indifferent  to  this 
wlkioaof  affietirs.  Impressed  by  these  influences  and  con- 
iBntkmSy  they  passed  the  law,  from  the  bowels  of  which 
Bitek  U>  eviaoerate  its  meaning.  Euiscenbus  actus.  What 
its  true  meaning?    By  applying  the  words  "such  instm- 
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meut"  to  those  instruments  from  which  are  evasively  or  fnod- 
ulontly  omitteil  the  required  stamps,  you  leave  all  depeih 
ilout  ui>ou  the  recovery  of  the  penalty  of  two  hundred  dol* 
lars.  But  it  must  be  a  fact  patent  to  all  reflectiDg  mindi 
that  no  )>onalty  regarding  revenue  stamp  duties  will  proM 

the  ro venue.  Nobody  is  interested  to  enforce  the  po- 
[*30]  dty,  and  in  *one  case  in  one  hundred  where  an  infne- 

t  ion  of  the  law  was  committed  the  penalty  would  not  be 
recovoroil.  Suppose  the  law  were  that  the  instrument  oodU 
not  bo  u$oil  ^sned  upon,  if  you  please)  until  stamped,  letH 
C\Misidor  how  many  thousands  of  instruments  that  reqain 
a  T^vonue  stamp  would  never  come  into  a  court  of  jnsiioe. 
To  ihi»  extent  the  revenue  is  lost.  The  oldest  lavjw, 
)H^rh.^lvk  h.^  not  had  two  suits  upon  bank  checks,  yet  tluj 
art^  drawn  by  tens  of  thousands  daily.     So  of  notes. 

$upjx>so  the  penalty  alone  was  enforoable,  who  shall  d^ 
tormiuo  iho  question  of  fraudulent  intent?    How  can  it  be 
prvnxvl  ?    Hv^w  or  when  shall  it  be  determined  ?  How  muj 
cA;f^'s  of  the  kind  will  ever  be  tried?    But,  again,  if  thei> 
$intmout  :sliv^u!d  )>ass  unstamped  through  the  hands  of 
sownU  |Virtii^  who  of  them  or  how  many  of  them  shall  joa 
suo  tv^  rtxx^vcr  the  {vnalty  ?   Shall  it  be  one,  or  two,  or  moio 
(v:iAl::t*s«   iv*^iuec>a»te    with    the   numbers  of  penoos 
th^.^:;ch   vlix^s^^  hdbiiis  the  instrument    has  commercially 
)\*S3i<\l  ^'    lu  f.w;.  :li:s  amendment  of  senator  Fessenden  vai 
iusc*ru\l  ..r  i'^.::vS(  *-.'*.  from  abundance  of  caution,  to  secorea 
U^^^r  tx'^t'v.uc :  ari  tli-en^  is  no  hardship  in  it,  after  aU 
INvry  iva::  is  lvuv.a  to  krow  the  law  in  other  mattereH 
>»x-V.  AS  :v  :^.>>     l:s  .^bj-cvt  v:as  to  stimulate  vigilance  ail 
A5:*':i:u*v.  juv,;  :>.:'nfbv  in.'rease  the  revenue.     Withontft 
tSi^  A:-j^x"^r:  .^t  rvvv::ur  frv>:s  uiai  source  would  be  uomull' 
W  :;l.  :5.  v.r  .*/.:, *v*  w.^c'i  £."w  i.:;o  the  national  treasniy.  I» 
*]Sv^*i.  V',-^  o.^v.«rx':^.\i  rjN>ei  :ipeii  the  act  bj  appellant^ 
%\vivs«;'*  ^\v::\l  ^i!?A::;iAl>  inffeiai  tfce  objeci  of  the  law. 

l^^i  >fcv'  y:\x>:>jv, :/  a  ^'l',*«!*fr  ^Taunj  of  the  language  of  tk* 
*;a:u^\  ,v-:»;  :.-  a  xva-yifcr^«C2  Cv  i»  s^^veiml  parts,  to aeaif 
>hv  «A.ii>.'j  ?vh;  ij:  :»^  >evct  »f t?l>  a  sMianu^  ooneqMnduC 
^'.;^  ;."v   .'v  .  '.vr*   ,c  5«frdk:o«v  a»i  with  the  views  fa*" 
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lection  158  will  warrant  the  following  interpretation.    It 
tains  three  propositions: . 

The  first,  that  which  it  transported  in  its  passsge  from  the 
use  into  the  senate,  to  wit :  That  the  penalty  only  should 
Visited  upon  the  omission  to  attach  the  stamp  to  the 
Irament,  document,  or  paper, 
leoondly,  an  iudependent  proposition,  to  wit:  The 
sndment  of  *Mr.  Fessenden,  superadded  to  the  [^Ij 
lalty,  for  the  more  certainly  securiug  the  greater 
enue. 

[Thirdly,  the  proviso  of  senator  Oollamer. 
{peaking  for  myself,  I  am  inclined  to  the  belief  that, 
ibont  the  amendment  of  senator  Fessenden,  all  such  in- 
aments  as  are  described  in  section  158,  if  unstamped, 
old  be  void,  if  the  intent  to  defeat  the  provisions  of  the 
i  were  proved,  and  there  was  no  saving  clause  in  the  statute 
obviate  that  result.  And  this  from  the  fact  that  such  an 
itmment  e/t^mds  in  antagonism  to  the  policy  of  public  law. 
it  I  express  no  decided  opinion  upon  this  point,  because 
have  not  taken  time  to  examine  it,  and  I  do  not  deem  it 
sessary  to  the  decision  of  the  case  before  the  court.  The 
rds  ''such  instruments"  I  hold  may  relate,  and  in  this 
itance  do  relate,  to  all  insti*uments  not  stamped,  men- 
ned  in  the  section,  no  matter  from  what  cause  the  stamp 
J  have  been  omitted.  This  construction  harmonizes  not 
ly  with  the  understanding  of  the  law-makers,  but  also 
ix  the  proviso  of  senator  Collamer,  and  with  other  sec- 
Dsof  the  act.  The  proviso  of  Mr.  Collamer  was  intended 
save  an  innocent  baiia  fide  grantee,  who  had  himself  per- 
lally  complied  with  the  law.  To  make  ' '  assurance  doubly 
"e,"  the  honorable  senator  intended  that  the  innocent 
otee  should  not  be  divested  of  his  title  because  of  the 
nd  or  delinquency  of  any  of  his  predecessors  in  the  course 
transferring  the  title.  But  if  all  unstamped  instruments 
re  not  intended  to  be  held  void,  the  proviso  would  seem 
be  unnecessary.  For  I  hold  that  a  man  is  not  chargeable 
h  the  consequences  of  a  fraud  unless  he  participates  in 
le  way  in  its  concoction  or  perpetration, 
iat  let  us  refer  to  other  sections  of  the  statute,  because 
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w'C  are  bound,  in  expoanding  a  statute,  to  give  eveij  put 
of  it  offt^i't,  if  possible,  and  to  construe  one  park  of  the 
legislative  enactment  bj  the  light  we  derive  from  other 
}iarts. 

In  section  152  of  the  act  under  consideration,  it  is  made 
unlawful  to  record  any  instrument,  document,  or  (taper  re- 
quired by  law  to  be  stamj^ed,  unless  a  stamp  of  tlie  proper 
amount  shall  bo  affixed.  And  the  record  of  such  instrument 
not  having  the  proper  stamp  or  stamps,  shall  be  ottedy 
void,  auvl  sIkiII  not  be  used  in  evidence. 

Again,  section  153  of  the  same  act  ordains:  ''That no 
instrument,  document,  ivriting  or  paper  of  anyde- 
[*32]  soription,  required  by  *law  to  be  stamped^  shali  be 
deemed  or  held  invalid  and  of  no  effect  for  the  went 
of  the  particular  kind  or  description  of  stamp  designated 
for  ar.d  denoting  the  duty  charged  on  any  snch  instramenl, 
document,  writing  or  paj^r:  provided,  a  legal  stamp  or 
stani{v>  denoting  a  dut^k-  of  cqnal  amount,  shall  have  beet 
duly  awxe^l  and  used  thereon.*'  There  is  a  proviso  we  need 
not  ipu'ie. 

AfuT  readir.g  these  sections  of  the  act,  independently  o( 
the  views  aud  opiuions  of  the  legislators  heretofore  stated, 
can  is  Iv  u  ;u^vni:iblv  olaimevl  that  this  law  does  not  make  all 
iits:rui:!er.ts  des  *r:lH\l  in  it  void  unless  legally  stamped,  or 
uv.Iess,  :;s  vrv^videvl  for  iu  section  lo3,  they  bear  a  stamp  | 
deuor.r;:  .*•  vlitty  of  t\r.i:»l  amo;int  to  the  stamp  specifically  ' 
pre>^*r-.lvvi  for  v.se  o::  each  }>arcicular  instrument?  If  80^ 
tire  stvtiv'vs  ..vrir*>iio;  one  th-e  other.  Take  it  that  all 
the  i:.>:rv.vjer:s  iiiet:::o£:e\i  iu  section  loS^  if  unstamped, 
arx*  iii^^V..:.  :e:v.t  ::\esc»  i<v'::/i:s  are  in  perfect  luurmouyaod 
v.v.isk^v..  ^VVv  sI'.aII  :l  e  'V, ••■•";'  of  au  instnunent  be  held 
"  i:::c*.S  vo.,;."  as  vUvIatvv:  :::  ><?oriv>n  loi  if  the  iustrament 
Iv  i'.v.>:.ei-^x\L  ai'vi  :i:e  :*^s:raatri:«  itself  not  be  equally 
\,*'..;'  >\L\  shAlI  Ar.  i:v.>:;ir^i>f\l  instrument  *' be  held  is- 
^.;'  ..I  .iv,l  v:  :-o  t!?«v:. '  as  v:t'u:':irv>eJ  in  section  153,  if  the 
s.i:v.K-  :•>:-•.: "jLur:  N?  h«\l  n.^'..;  c::x5er  section  158  of  the 
SiutJs-  A.*:,  .-.s  ^v  11  :f  vv.es.;  :Vr  Iv  :1:^-  ar  reliant  *s  counsel?  Sad  . 
a  vv'.N  rv.s'-svu  ^oulwl  *l'jUc'  il:e  s:a«uteino[>&gmoasaiKlooB-     t 

i 
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f;ain^  the  act  was  not  to  take  effect  nntil  the  first  day  of 
rust  following.  This  was  certainly  intended  to  apprise 
deSy  to  familiarize  the  public  with  the  law,  so  that  they 
'  guard  against  its  operation  and  effect.  Furthermore, 
Mi  saved  all  unstamped  instruments  previously  executed 

delivered,  as  will  be  seen  by  reference  to  section  163. 
A  ■  section,  among  other  things,  contains  the  follQwiug 
viaoi  ''That  no  insti*ument>  document,  or  paper,  made, 
led,  or  issued  prior  to  the  passage  of  this  act,  without 
Dg  duly  stamped,  or  having  thereon  an  adhesive  stamp 
stamps  to  denote  the  duty  imposed  thereon,  shall  for  that 
se,  if  the  stamp  or  stamps  required  shall  be  subse- 
mfly  affixed,  be  deemed  invalid  and  of  no  effect." 
IFe. think  the  inference  legitimately  deducible  from  this 
islatioa  is,  that  Congress  intended  that  all  unstamped 
kroments  executed  after  the  act  of  1864,  should  take 
cif  no  matter  with  what  intent,  or  from  what  cause, 

legal  and  requisite  stamp  or  stamps  may  ^have  [^83] 
Q  omitted,  should  be  invalid  and  of  no  effect. 
Doe,  we  conclude  that  the  act  upon  its  face  manifestly 
ieates  the  intention  of  its  framers. 
!here  seems  to  be  no  question  that  the  Congress  of  1865 
lentood  the  act  of  1864  as  we  now  read  it.  On  the  third 
'  of  Mandi,  1865,  an  act  was  passed  amendatory  of  the 

of  June  30,  1864.  The  act  of  1865  amended  section 
i  of  the  law  of  1864  so  as  to  reduce  the  penalty  to  fifty  dol- 
i^and  annexed  to  section  168  provisos  by  which  unstamped 
hraments  may  be  made  valid.  This  is  forcible  evidence 
the  faet  that  the  Congress  of  1865  understood  the  act  of 
»i^  as- senator  Eessenden  and  his  associate  senators  un- 
itood  it,  namely:  that  it  annulled  all  instruments  not 
dl^  stamped  made  during  the  time  the  act  was  in  force, 
ide  act  of  Congress  passed  March  3,  1865,  sec.  158.) 
d  we  are  authorized  to  resort  to  this  subsequent  legisla- 
a  as  one  of  the  means  outside  of  the  statute  to  arrive  at 
tnie  intent  and  meaning.  If  it  cau  be  gathered  from  a 
isequent  statute,  in  pari  materia,  what  meaning  the  legis- 
ue  attached  to  the  words  of  a  former  statute,  this  will 
oont  to  a  legislative  declaration  of  its  meaning,  and  is 
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entitled  to  great  weight  in  the  construction  of  the  first  siit- 
nte.  (Monis  v.  MeUin^  6  Bam  &  C.  446  ^  9eq. 

Finally,  though  there  may  be  a  doubt  as  to  the  meaning 
and  application  of  some  word  or  clause  in  a  statute,  yet  ii 
the  intention  of  its  framers  be  apparent,  that  intentioi 
must  control  the  construction  of  the  act.  Under  this  nle 
it  results  that  statutes  are  very  often  construed  against  their 
letter;  that  words  are  sometimes  expunged,  other  wcndi 
supplied,  to  carry  out  the  object  of  the  law.  The  boob 
teem  with  instances  of  this  character.  We  hold  the  follow- 
ing propositions  to  be  well  settled  and  established  law: 

Where  the  words  of  a  statute  are  obscure  or  doubtful,  the 
intention  of  the  legislature  is  to  be  resorted  to  in  order  to 
discover  their  meaning.  A  thing  within  the  intention  is  as 
much  within  the  statute  as  if  it  were  within  the  letter;  and 
a  thing  within  the  letter  is  not  within  the  statute  if  contruj 
to  the  intention  of  it. 

So,  again,  such  construction  ought  to  be  given  as  will  not 
suffer  the  statute  to  be  eluded.  {Peopk  ex  rd.  dc,  v.  JJ.  bk 
Co.,  15  J.  B.  358,  380;  3  Cow.  B.  89;  21  Wend.  211; « 
Mass.  518;  8  Pick.  516;  Henry  y.  lUson,  17Vt479. 
[*34]  ^After  an  earnest  effort  to  reach  the  truth,  and, 
therefore,  a  just  judgment  in  this  case,  in  viewcf 
the  terms  of  the  statute  under  examination,  as  well  as  fte 
manifest  object  of  it,  and  the  legal  rules  established  for  the 
interpretation  of  laws,  we  have  become  satisfied  that  tli6 
court  reached  an  erroneous  conclusion  in  its  former  opinion. 
Having  thus  determineil,  though  exceedingly  reluctant  to 
doolaro  the  instruments  set  out  in  the  complaint  void  under 
tho  law,  we  cannot  hesitate  to  reverse  our  former  nding  is 
oKviionce  to  our  clear  conviction. 

Our  first  decision  is  accordingly  set  aside,  and  the  jodg- 
uunit  of  the  district  court  will  stand  afiirmed. 
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N.   KILUP,    Administrator   op   JAMES   M. 
jIP,  Appellant,  v.  THE  EMPIKE5  MILL  CO., 

>ia>ENT.  1-2  jj^^^^  34  J 

I — When  Kotiob  of  Intention  must  bk  Fojed. — When  notice  of 
1  to  move  for  new  trial  is  served  within  two  days  after  JQdgmen  t, 
owed  np  by  statement,  etc.,  as  the  statute  prescribes,  the  court 
nrifldiction  of  the  case  so  far  as  to  be  able  to  dispose  properly  of 
on  for  new  trial,  although  the  court  may  have  adjourned  for  the 
tweentheday  judgment  was  rendered  and  the  filing  of 'notice 
making  any  order  continuing  the  jurisdiction  over  the  case, 
le  term  expires,  ami  no  notice  of  intention  to  move  for  new  trial 
rithin  the  statutory  time,  then  the  court  loses  jurisdiction  of  the 

38  or  Intention,  how  Given. — A  mere  verbal  notice,  given  out 
in  conversation  with  counsel  of  the  successful  party,  that  a  new 
I  be  moved  for,  is  not  suflicient. 

Rights. — Bights  may  bo  waived  by  express  declaration  of  inten« 
waive  a  right,  or  some  act  equally  indicative  of  such  intention, 
me  act  or  declaration  which  has  induced  another  party  to  think 
raived  his  right,  and  induced  the  other  party  to  act  on  that  sup- 
aiver. 

UNBEx.. — It  is  not  the  duty  of  counsel  to  inform  their  opponents 
y  are  about  to  omit  some  steps  in  the  proper  management  of 
le  of  the  case. 

-When  Notice  or  Intention  cannot  be  Filed  Nunc  pro  Tung. 
rt  having  lost  jurisdiction  of  the  case  by  the  lapse  of  time,  and 
ire  of  respondent  to  file  notice  of  intention  to  move  for  new  trial 
wo  days  after  judgment,  could  not  restore  its  jurisdiction  by  an 
lowing  the  notice  to  be  filed  nunc  pro  tunc  as  of  a  former  day. 
LPPEAL — When  Renknue  Stamp  icat  be  Atfixed. — A  revenue 
aay  be  affixed  to  the  notice  of  appeal  even  after  motion  to  dis- 
B^hen  affixed,  it  renders  notice  operative  from  the  time  of  filing. 
D  NOT  BE  TAXfN  F^oM  A  VOID  Obdeb. — It  is  uot  uecessaiy  to 
rom  a  void  order  which  can  have  no  operation  or  effect. 
-NoncB  OF  Intention  when  not  Waived. — 'Extending  [^SS] 
)  for  making  statement,  under  the  circumstances  of  this 
Quot  be  construed  as  a  waiver  of  notice  of  intention  to  move  for 
1. 

or  PBAcncE  Act  Gokstbued.— The  object  of  this  section  is  to 
I  party  from  the  effects  of  some  judgment  or  order  made  by  the 
its  regular  proceedings;  not  to  give  a  party  some  affirmative 
lich  he  has  lost  by  his  own  conduct,  but  in  regard  to  which  the 
18  made  no  order  whatever. 

When  Coubt  or  Equitt  mat  give  BEUEr. — A  court  of  chancery 
ieve  from  a  judgment  at  law,  after  the  law  court  has  lost  all 
tion.  But  it  must  be  upon  a  bill  filed  in  a  proper  case.  Thia 
le  relief  cannot  be  granted  on  motion. 

(L)  iIfer,U. 
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ON  BEHEARING. 

Appeal  from  tbe  District  Court  of  the  First  Jodidal 
trict,  Hon.  Richard  S.  Mesick,  presiding. 

The  facts  are  stated  in  the  opinion. 

Toil  Rohimou^  for  Appellant. 

L,  Aldrich  and  C.  J.  Hllhjer^  for  Respondent. 

[*36]        *By  the  Court,  Beatty,  J. : 

The  plaintiff  in  this  case  brought  an  action,  in  the  i 
of  an  action  of  ejectment  for  an  undivided  interest  in 
tain  piece  of  mining  ground.  The  plaintiff  clain 
derive  his  title  from  a  deed  executed  by  one  Clark  to 
Calip. 

The  defendants  claimed  to  derive  title  from  the 
Clark,  and  averred  that  when  the  deed  was  m 
[*37]  Clark,  the  name  of  J.  M.  *Killip  or  CaVp  i 
sorted  therein  bj  mistake;  that  it  should  bav 
made  to  one  Bice,  from  whom  defendants  derivec 
Defendants  made  their  answer  in  the  form  of  a  cros 
plaint,  and  demanded  a  reformation  of  the  deed  from 
so  that  the  name  of  Bice  should  be  inserted  in  lieu  o: 
Calip.  This  cross-complaint  of  defendant  seems  t 
been  first  disposed  of  by  the  court  refusing  to  refo 
deed.  After  this  determination  of  the  ease  by  the 
acting  in  the  capacity  of  chancellor,  the  case  in  eje 
was  submitted  to  the  jury,  and  they  rendered  a  vei 
favor  of  plaintiff,  and  a  judgment  was  therein  ei 
Subsequently,  the  court  below  made  an  order  grai 
new  trial,  and  from  that  order  an  appeal  was  taken 
court. 

The  appellant  contends  that  this  case  cannot  be  he 
its  merits,  for  the  reason  that  no  motion  for  new  tr 
made  during  the  term  at  which  the  judgment  was  rei 
nor  any  order  made  during  the  term  extending  the  ti 
making  such  motion  or  continuing  the  jarisdiotion 
court  over  the  case. 
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for  farther  reason,  that  notice  of  intention  to  move 
lew  trial  was  given  within  the  time  prescribed  by 
'.  The  facts  on  which  these  propositions  are  based 
follows: 

verdict  of  the  jnry  was  rendered,  and  the  judgment 
I,  on  the  first  day  of  March,  1866.  On  that  day,  the 
ras  adjourned  for  the  term.  On  the  second  day  of 
1865,  one  of  the. counsel  for  respondent,  A.  W. 
n,  Esq.,  prepared  a  notice  of  intention  to  move  for 
arial  to  be  served  on  the  opposite  counsel,  but  by 
oversight  this  notice  never  was  served.     After  the 

and  judgment  (the  affidavit  of  Baldwin  says  the  first 
Edi,  that  of  Foster  fises  it  the  third  of  March),  Baldwin 
•ster,  one  of  counsel  for  appellants,  met,  and  some 
lation  took  place  about  the  preparation  of  a  statement 
r  trial. 

version  of  this  interview  differs  slightly  as  given  by 
n  and  Foster.  But  Baldwin,  either  directly  or  by 
ktion,  informed  Foster  of  his  intention  to  move  for  a 
aly  and  asked  an  extension  of  time  to  file  his  aiaiement 
ion  for  a  new  trial.  Foster  did  not  object  to  the  ex- 
.of  time,  but  referred  Baldwin  to  Judge  Bryan,  an 
te  counsel,  for  the  signing  of  any  requisite  stipula* 
I  he  did  not  desire  to  sign  any.  Bryan  was 
.pplied  to,  and  he  declined  to  act,  but  referred  [^38] 
inselof  defendant  to  Judge  Bobinson,  a  third 
I  tor  plaintiff.  A  written  stipulation  in  these  words 
it  to  Ju^;e  Bobinson's  office:  ''By  stipulation  in  the 
sause,  the  defendant  is  allowed  an  extension  of  fifteen 
herein  to  file  a  statement  on  motion  for  a  new  trial." 
it  noon  of  the  third  day  of  March,  Bobinson  brought 
pulation  to  the  office  of  defendant's  counsel,  and  de- 
be  could,  or  would  not  sign  that  stipulation,  but  did 
o  draw  up  one  to  suit  himself,  says  Baldwin,  and 

nson  says  he  assured  Baldwin  he  had  no  objection 
aldng  the- fifteen  dajrs,  and  would  take  no  advantage 
faahiie  to  file  statement,  in  less  than  fifteen  days 
)  bad  not  been  able,  as  yet,  to  draw  a  stipulation 
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satisfactory  to  himself,  and  was  afraid  he  could  not  1 
he  was  af mid  some  inference  might  be  drawn,  from  ugi 
the  stipulation,  prejudicial  to  his  client's  rights.  Tl 
statements  differ  slightly;  but  taking  them  both  togBt 
and  it  is  evident  Bobinson  was  willing  to  give  the  \m 
quired,  but  unwilling  to  waive  anything  by  so  doing. 
tweeu  the  third  and  sixth,  another  application  was  mai 
Bol)inson  to  sign  the  stipulation,  or  some  stipulation  t 
tend  the  time,  and,  on  his  declining  to  do  so,  appUc 
WHS  made  to  the  district  judge  to  extend  the  time  for 
tho  statement.     This  order  he  made  on  the  sixth  of  II 

On  the  11th,  for  the  first  time,  Baldwin  discovere 
uotioo  of  {Hfeniion  to  move  for  a  new  trial  had  been 
Kx>keil  bv  his  clerk,  and  not  served. 

Applioation  was  then  made,  on  proper  notice  t 
ot^uru  for  leave  to  serve  this  notice  nunc  pro  tunc.  In 
this  onlor  was  made.  Had  the  courts  under  this  st 
fHcts«  any  jurisdiction  over  the  case,  and  the  right  to 
a  now  irial? 

Tho  ttTsi  jx^int  of  appellant  is,  that  the  court  lost 
diorlv^u  v^v^r  tho  case  by  adjournment,  without  makii 
onu  r  tVr  n^iainii.g  tho  ease  within  its  jurisdiction, 
for  tUi*  |'ur}x>so  of  hearing  a  motion  for  a  new  trial, 
a:^^  o:;:ir  ruqs>so.  Tho  general  principle  contendi 
V\  a:".y  "^rt  is  undv^ubto^ilv  correct.  But,  we  thini 
>ta;;;:o  v^:x^niu^  to  ovMitinuo  the  jurisdiction  of  courts 
\\^8^>s  >fc -^vro  tho  ;r,.Lrraoiit  is  followed  by  notice  of 
::or,  t^^  r:.^\o  t\*r  new  trial,  statement  on  m 
^*,^'  c*:x'  .  r.-.i,;o  w;:i::u  the  Prospective  times  presi 
Vx  s^'is^io,  C«T:Aia;y,  under  ordinary  ci 
*,4*N\\x^  ;:  r>.*  vv::sV  ^f  n.-^^oa  for  new  trial  is  made ' 
%^.-  ,Ia\>  AiVr  :vr?.:;3;*-u  vt:  '-iinaient,  and  the  court Ii 
^yv  v.Ni\*v:;vi«\  *<:  ,*r,r-vo^l.  all  *cr:$dictiou  of  the  cour 
ii:v  *A>».'  ^\\^.,;  Iv  c.*.v,  ibrT  $;a:uie  makes  one  exce 
,\v    :    "..-^x     >•.;:  ::  >:x  n.^cils  after  the  renditi 


V 


;*.N-^v.v^  ;>  '•:.<:v  >:ir:'T::-.*c:>  wjis  ao«  served  on  defei 
w^s  .4  Ax.^;\\  >v\  :,x\  ;i*  ^.voirt  sttv  correct  errors^fi 
«Viv\NN£v  «>K*  .  :£  ;n  ^.^^'xwcs;.  vb<»e  tliere  is  aometh 
li^  \\\NV\Vs  *"  "w,:! \;.^ir<.  cd  Vi*  cout  wliereby  to  msl 
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I  this  case  the  jadgment  was  on  the  first  daj  of  March 
the  adjoamment  on  the  same  day.  If,  before  the  end 
he  third  of  March,  there  was  no  notice  of  intention  to 
e  for  a  new  trial,  no  waiver  of  that  notice,  and  no  act 
^h  was  equivalent  to  notice,  then  the  court  lost  jurisdic- 
of  the  case. 

irst.  Was  there  a  notice  such  as  the  statute  requires? 
practice  act,  section  195,  requires  a  notice  of  intention 
dOve  for  a  new  trial  to  be  given  within  two  days  after 
,  and  within  five  days  thereafter  the  necessary  state- 
t  or  affidavits  to  be  filed,  etc.  This  section  does  not, 
erms,  require  the  notice  of  intention  to  be  given  in 
ing;  but  the  act  requires  each  of  these  things  to  be 
3  within  a  specified  time.  If  the  notice  is  not  given  in 
ing,  as  a  matter  of  practice,  it  would  be  extremely  diffi- 
to  determine,  with  certainty,  the  date  at  which  such 
ce  was  given,  and  the  result  would  be  a  great  tempta- 
to  perjury  and  misrepresentation  of  facts,  and  unoer- 
and  unsatisfactory  records.  This  court  would  fre- 
ntly  be  compelled  to  weigh  testimony  and  determine 
btful  facts,  when,  under  a  proper  practice,  no  snch 
bt  could  arise. 

C,  then,  this  were  a  new  point,  never  decided  by  any 
ner  tribunal,  we  should  hesitate  long  before  we  would 
1  that  a  mere  verbal  notice  would  be  sufficient.  More 
eeially  would  we  be  unwilling  to  hold  that  a  mere  casual 
lervation,  not  intended  to  operate  as  a  formal  notice, 
;  merely  as  an  introduction  to  another  subject,  should  be 
(l«s  a  sufficient  notice.  In  this  case  it  is  not  pretended 
Baldwin  that  his  observations  to  Foster  were  intended 
operate  as  a  notice.  When  he  made  those  remarks  to 
iter  about  his  intention  to  move  for  a  new  trial, 
thought  his  clerk  had  ^already  served,  or  would  [^40] 
doe  time  serve,  the  written  notice  of  intention, 
latever  he  said  on  this  subject  was  merely  as  intro- 
story  to  his  request  for  extension  of  time  to  prepare 
tement  on  motion  for  new  trial.  It  was  not  intended  as 
TKmtl  notice.  But  we  are  not  without  decisions  on  this 
gecL     We  think  it  has  been  repeatedly  held  that,  when 
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a  statuto  requires  a  notice  to  be  given  in  the  coarse  of  any 
jiulieiaJ  proceedings,  and  tbe  mode  of  giving  it  is  not 
pointed  out,  it  must  be  given  in  sncb  way  aa  to  pr^ 
servo  some  tangible  evidence  of  a  compliance  with  the  law. 
Sometimes  it  has  been  held  or  intimated  that  such  notioft 
could  not  be  given  in  writing.  In  other  cases  it  baa  beea 
held,  that  a  notice  given  in  open  court,  when  entered  on 
the  minutes  kept  bv  the  clerk,  might  be  sufficient  if  socli 
minutes  showed  all  the  necessary  facts,  such  as  the  fonn 
and  duKo  of  notice,  the  presence  of  the  party  in  court  to 
whom  the  notice  was  given,  etc.  But  this,  we  think,  is  as 
far  as  any  court  has  gone  in  dispensing  with  a  writtea 
notice.  ^See  Dorlumi  v.  TTlonifoii,  12  Cal.  440;  Bear  Biver 
to.  V.  nUts,  -24  Cal.  354.) 

S(Vondly.  Was  there  any  waiver  by  appellants  to  excoae 
the  non-ileliverv  or  service  of  notice  of  intention  to  mora 
for  a  now  trial '?  Usually  a  i>erson  waives  a  right  in  one  of 
two  w:)\s:  as  by  express  declaration  of  intention  to  waive  a 
r!i:iit.  or  some  act  etiually  indicative  of  such  intention;  or, 
o:i  ilio  otht  r  h.'ind,  bv  some  act  or  declaration  which  Las  in- 
xlxuwl  auvther  party  to  think  he  has  waived  his  right,  and 
i:Huuv  li  o  o:lur  p;ir:y  to  act  on  that  supposed  waiver.  la 
tins  hitler  c:ist».  tlie  waiver  is  a  species  of  estoppel?  Does 
this  c;\sc^  OkHuo  wichiu  t  ither  of  these  classes?  When  Bobis* 
>«.ui  ivi;;s«\i  to  ^iL::l  the  stipulation  prepared  for  him  at  tbe 
otSvV  of  RkLlwiu  I  wuctuer  we  tidte  the  version  given  by  one 
or  (Uo  other  ot  t'.io^e  geuclemeu)  if  it  shows  anything,  it 
>l:oi^s  litis:  iLv.ii  Iwbiusou  was  wiiliug  to  give  the  extension 
ot  i.uio  i,'v  :Lo  t'rt'rarii;-:  of  a  statement,  if  he  could  do  so 
\\i:l:ouc  \\;i;vir.g  a:iy  ri^Lt  of  his  client  in  other  respects; 
o;;:  ^^;^^^  do:^  ixiit^d  to  bo  very  guarded  in  signing  any  stip- 
;..,v:.,  ..  :o  :-:-iC  c::cv:.  :.'.■:  to  waive  other  rights.  Certainlj 
ilioic  vO'.;*..l  i-.Avc  Kvj.  uo  other  objection  to  sign  thestipn- 
!.%;:. -I  yro:*Vrx\i  ^\vVt^:iuo  fear  of  its  being  treated  as  a 
^*i*i^v;•  o:  >o!v.c;l.".".  *;  «.!><}. 

P:.l  :!io  ».vuAuc3  of  Kobinson  indtiee  the  other  side 

^^-il*  to  d.»  jk*.:v  *ii2.i:cr:Al  :I:li:j.  or  refrain  from  doing  anf- 

tuiUi:  ucv'K-ssarv  :o  rr^s;?rTe  their  rights?    Heca> 

tiuuivvlul  uo:  luOi.Mc^r^^&voTii^u^^dtodoanTajfirBiativeactto 
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ange  their  ooDdition.  He  did  not  do  anything  to  prevent 
sir  serving  their  notice  of  intention.  Baldwin  acted  on 
B  belief  it  was  seized.  Bobinson*s  conduct  was  not  calcn- 
jtA  to  induce  Baldwin  to  omit  the  making  of  service;  but 
a  hesitation,  his  expressed  fear  of  waiving  some  right, 
cold  have  put  Baldwin  on  his  guard,  and  induced  greater 
gilance.  He  evidently  saw  Bobinson  conceived  his  client 
id  some  legal  advantage,  which  he  would  not  waive.  If 
aldwin  had  never  seen  Bobinson  still  the  notice  trf  inten« 
on  to  move  would  never  have  been  served. 
Their  interview  did  not  cause  the  paper  to  be  covered  up 
II  the  table  of  Baldwin's  clerk. 

From  the  earnestness  with  which  the  appellants  argued 
le  proposition  that  the  court  having  adjourned  without 
ttking  any  order  keeping  the  case  open  for  motion  for  new 
iol,  that  it  lost  jurisdiction  thereof  at  the  end  of  the  term, 

would  seem  most  probable  that  Bobiuson*s  objection 
>  signing  the  stipulation  about  the  time  for  making  a  state- 
ent  had  reference  to  this  point.  Supposing  the  court  had 
st  jurisdiction  of  the  case,  he  did  not  want  to  invest  the 
mrt  with  any  new  powers  by  signing  the  papers  presented 
»him. 

But  admitting  that  he  was  aware  Baldwin  had  not  served 
Qj  notice  of  intention  to  move  for  a  new  trial,  and  possibly 
light  not  do  so  if  he  was  not  reminded  of  his  duty  in  this 
espect,  was  it  Bobinson's  business  to  remind  him  of  his 
ailm'e?  Should  he,  when  at  Baldwin's  office  at  noon,  on 
he  thinl  day  of  March,  have  said,  ''  yon  have  not  ret  sei-ved 
Mwith  any  intention  to  move  for  a  new  trial?"  Had  he 
lone  aoy  would  it  not  have  been  a  gross  violation  of  his  duty 
so  Lis  own  client?  We  cannot  thiuk  it  the  duty  of  counsel 
^infoim  their  opponents  of  any  omission  they  are  about 
lomftke  in  the  management  of  their  side  of  the  case. 

We  are  clear,  then,  that  this  case  is  unaffected  by  the 
X>Ddnct  or  declarations  of  Bobinson  and  Foster,  at  their 
i^eral  interviews  with  Baldwin. 

Leaving  these  acts  and  declarations  out  of  view,  and  the 
'i^le  question  is,  whether  the  court,  having  lost  jurisdic- 
ion  of  (he  case  at  the  end  of  the  third  of  March,  that  juris- 
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diction  could  be  restored  bj  an  order  allowing  n- 
[^42]  spoudents  to  serve  a  notice  in  the  month  of  *^Mtj, 
irhich  should,  under  the  order  of  court,  take  effect  ai 
if  it  had  been  served  on  the  third  of  March  preceding. 

TVe  think  that  the  very  statement  of  the  proposition  showi 
how  it  should  have  been  determined.  If  the  court  had  loil 
jurisdiction  of  the  case,  the  order  itself  was  made  by  a  tii* 
bnnul  having  no  jurisdiction,  and  was  a  nullity.  If  die 
court  could,  by  such  an  order  as  this,  restore  its  own  jnris- 
dietiou,  it  might,  when  a  party  brings  a  suit  on  a  nota 
barred  by  a  statute  of  limitation,  make  an  order  that  wImb 
the  clerk  filed  the  complaint  he  should  file  it  nunc  pro  iHne, 
as  of  some  former  date,  so  as  to  be  within  the  statatoiy 
time  for  bringing  tlie  action.  So,  too,  if  a  party  failed  to 
file  his  notice  of  appeal  within  one  year  after  judgment,  the 
court  might  on  the  same  principle  direct  the  clerk  to  dfth 
the  filing  as  of  some  former  day,  so  as  to  bring  it  witlni 
one  year.  The  court  cannot  by  an  order  wumc  pro  iiinc  re- 
peal or  suspend  the  operation  of  a  statute. 

In  this  case  the  whole  proceeding  on  motion  for  new  trill 
was  an  al)solute  nullity,  for  want  of  the  service  of  notice oi 
intention  to  move  for  a  new  trial  within  the  two  dajslim* 
ited  by  law.  If  the  oversight  in  serving  the  notice  Lad  o^ 
curred  and  been  discovered  during  term  time,  it  is  not  ne^ 
ess£iry  hero  to  determine  whether  the  court  could  have  re- 
lieved the  party  from  the  efiect  of  this  inadvertence  or  niis- 
tiike. 

Iies(K>ndents  move  to  dismiss  this  appeal  because  tbe 
notice  of  ap|>eal  had  no  state  revenue  stamp  upon  it.  Tbe 
law  on  this  subject  is  not  very  clear,  yet  we  think  it  app«^ 
cut  that  it  was  not  the  intention  of  the  legislature  to  mike 
any  instrument  vt)id  for  want  of  a  proper  stamp,  but  simplj 
to  render  them  invalid  and  ineffectual  until  the  stamp  ns 
iiffixed.  When  the  stamp  is  affixed,  then  the  instrumeutis 
to  take  effect  from  its  date.  We  have  held,  several  times 
on  preliminary  motions  to  dismiss  ap))ea]s  for  want  of  stampe 
on  notice  of  api>eal,  that  the  stamp  might  be  affixed  after 
motion  made.  We  allowed  that  course  to  be  punned  ia 
this  case,  and  tliVuk  *\\  \\i«  v^^r  practice. 
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There  was  no  necessity  for  the  appelhint  to  appeal  from 
ue  order  allowing  the  notice  to  be  filed  nunc  p*o  tnvc,  for 
16  reason  that  the  order  was  a  nullity,  and  could  not  affect 
lem.  If  it  had  been  an  order  which  the  court  had  a  right 
I  make,  and  it  had  merely  been  a  question  whether 
lak  right  was  exercised  with  proper  discretion,  ^the  [*43] 
nlj  way  to  review  that  discretion  would  have  been 
J  appeal  from  the  order.  But  the  order  itself  being 
^nollityy  and  not  affecting  the  rights  of  appellant,  there 
pas  no  necessity  for  an  appeal.  When  an  appeal  is  taken 
nm  an  order  granting  a  new  trial,  this  court  must  ascertain 
bm  the  record  whether  the  court  below  had  the  power  to 
iake  such  order. 

Bespondents  contend  that  appellant  verbally  extended 
k  time  for  filing  statement,  and  thereby  waived  the  service 
i  notice  of  appeal,  and  refer  to  McLeran  v.  Shaii,  5  Cal. 
0»  and  Williams  et  aL  v.  Gregory  et  ah  9  Cal.  76.  If  those 
ises  are  authority,  of  which  we  have  some  doubt,  they  are 
eiy  different  from  this.  The  conduct  of  respondent  in 
aeh  of  these  cases  was  such  as  to  show  he  acquiesced  in 
be  omission  of  the  notice.  In  the  first  case  he  appeared 
A  the  county  court  and  contested  a  motion  for  a  coniinu- 
aoe,  without  any  objection  to  the  sufficiency  of  the  notice 
A  appeal.  In  the  latter  case  the  respondent  filed  a  counter 
statement,  etc.,  after  the  statement  was  filed. 

Here  appellant  filed  no  counter  statement,  did  not  appear 
to  contest  the  motion  for  new  trial,  nor  do  any  act  to  waive 
btt  rights,  except  to  express  his  willingness  that  respondents 
ttigbt  have  fifteen  instead  of  five  days  within  which  to  file 
iWement,  and  accompanying  this  verbal  agreement  was  a 
cW  intimation  that  it  must  not  be  construed  as  waiving 
iiijthing.  When  this  agreement  for  extension  was  made, 
tbe  time  for  serving  notice  had  not  expired.  Surely  if  that 
^peement  waived  any  past  omission,  it  would  hardly  be 
^Qostmed  as  waiving  a  thing  which  might  be  done  in  the 
lotare,  and  ought  to  have  been  done  thereafter,  even  if 
Bobinson  had  signed  the  stipulation  offered  to  him. 

Bospondents  contend  that  the  court  was  authorized  to 
Etvii  relief  from  the  effects  of  their  omission  to  serve  notice 
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by  the  provisions  of  the  sixty-eighth  section  of  the  pnetin 
act,  and  they  quote  and  italicise  the  following  language  k 
that  section:   ''The  court  may  in   fuiiheranee  of  joaiifli 

*  *  *  relieve  a  party ,  or  his  legal  rep^^esenkUiveift /rm§ 
jiidgmeiil,  order,  or  other  proceedings  taken  against  lumikrmifk 
Ma  mistake,  inadvertence  or  excusable  neglect.^  The  oidv 
here  did  not  relieve  respondents  from  any  judgments,  ela.i 
taken  against  them  by  mistake,  inadvertence  or  escmiaUi 
neglect.  The  judgment  was  upon  a  full  trial,  and  doI 
[^44]  as  the  result  *of  any  omission  of  respondents*  TImj 
do  not  ask  to  be  relieved  directly  from  any  judgneit 
or  order  against  them.  They  ask  to  be  placed  by  the  otim 
nunc  pro  tunc  in  a  situation  to  take  some  step  against  tk 
appellant. 

The  evident  object  of  this  statute  is  to  relieve  apai^ 
from  the  effects  of  some  judgment  or  order  made  bftk 
court  in  its  regular  proceedings;  not  to  give  a  party  aoM 
affirmative  right  which  he  has  lost  by  his  own  oondoct^  M 
in  regard  to  which  the  court  has  made  no  order  whateTor. 

We  have  made  no  examination  of  this  case  so  far  as  tb 
merits  are  involved.  For  such  purpose  the  caae  is  not  bt^ 
fore  us. 

This  is  simply  an  appeal  from  an  order  granting  a  nov 
trial,  and  the  district  court  had  no  jurisdiction  of  this  can 
for  such  purpose. 

The  order  for  a  new  trial  is  set  aside,  and  the  origiflil 
judgment  restored. 

Brosnan,  J.,  did  not  participate  in  this  decision* 


JASPER  N.  KILLIP,  Appellant,  v.  EMPTKE  MILL 
AND  MINING  CO.,  Respondent. 

[2  Nevada,  44.] 
BESPONSE  TO  PETITION  FOR  RRHRARTNQ. 

By  the  Court,  Beatty,  J.  : 

In  this  case  a  petition  for  rehearing  has  been  iiled,  nioA 
IS  based  on  two  gi'ounds: 
First.  That  lUin  court  erred  in  holding  that  the  diitEU 
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art  had  lost  jurtBdidion  of  the  cose  before  the  order  grant- 
;  a  new  trial  was  made. 

Beoond.  That  a  verbal  notice  of  intention  to  move  for  a 
w  trial  is  insufficient. 

In  support  of  the  first  point,  counsel  lay  down  these 
opositions: 

"1st.  That  a  court  will  not,  after  the  adjournment 
''  the  term 9  ^correct  or  amend  its  judgments  or  rec-  [^45] 
dSy  except  in  clerical  matters  or  matters  of  form. 
''2d.  That  a  coui^t  of  general  jurisdiction,  notwithstand- 
ig  the  foregoing  rule,  will,  on  proper  proceedings  instituted 
A>re  it,  allow  its  judgments  at  a  former  term  to  be  attacked; 
ill  grant  injunctions  to  restrain  their  executions;  will  set 
em  aside  for  fraud;  and  maintain  a  jurisdiction  over  them 
inquire  into  the  circumstances  under  which  thej  were 
Bdered*" 

These  propositions  are,  in  some  sense,  correct,  when 
plied  to  courts  having  both  common  law  and  chancery 
risdiction.  In  other  words,  the  equity  side  of  the  court 
n,  upon  a  proper  showing  in  a  bill  filed  for  that  purpose, 
t  aside  a  judgment  previously  rendered  by  a  common  law 
mt.  So,  too,  on  a  proper  showing  in  a  bill  of  review,  it 
ill  set  aside  or  amend  a  decree  rendered  at  a  former  term 
the  same  court.  But  these  proceedings  are  based  on  the 
iprefls  theory  that  the  court  has  lost  jurisdiction  of  the 
met  case.  A. court  of  chancery  relieves  from  the  efiect 
'>  &  judgment  at  law  only  because  the  law  court  has  lost 
imdiction,  and  cannot  afford  the  relief  sought.  This  was 
}i  a  proceeding  in  a  distinct  case  in  equity,  but  a  proceed-* 
gin  the  law  court,  which  had  lost  jurisdiction  of  the  case — 
I  rather,  lost  jurisdiction  over  the  judgment.  Even  after 
dgment  and  term  expired,  the  court,  for  certain  purposes, 
bins  jurisdiction.  It  has  jurisdiction  to  control  the  exe- 
iioai  and  subsequent  proceedings,  but  no  jurisdiction  to 
:6r  or  control  the  judgment,  except  in  certain  specified 
Beg,  when  the  statutes  give  such  jurisdiction. 
We  are  satisfied,  as  before  held,  that  the  court,  before  it 
ide  the  order  for  filing  a  notice  nunc  pro  iunc,  had  lost  all 
ciidietioii  over  the  case  for  this  purpose. 
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In  relation  to  the  second  point,  counsel  argne  that  tk 
two  authorities  cited  in  support  of  the  proposition  thik  a 
verbal  notice  of  intention  to  move  for  a  new  trial  is  insoi- 
cient,  ought  not  to  be  relied  on  authoritative  on  that  point 

In  relation  to  case  cited  from  1  i  Cal.  440,  it  is  contended 
that  it  should  not  be  held  as  good  authority,  because  coun- 
sel for  appellant,  in  that  case,  makes  an  erroneous  quota- 
tion from  the  practice  act,  which  may  have  misled  tha  \ 
court.  i 

We  do  not  think  that  counsel,  in  the  case  of  Bot'  . 
[^46]  land  v.   ^Tho^^itUyn,   assumed  to  quote  section  firo  \ 

hundred  and  seventeen,  but  merely  stated  in  their 
points  what  they  assumed  to  be  the  operation  and  effect  of 
the  statute.  We  are  satisfied,  from  the  language  used  \fj 
Judge  Field,  that  he  was  not  misled  in  the  matter.  He 
says  in  his  opinion :  ''  Where  the  statute  speaks  of  notice ii 
means  written  notice,  or  notice  in  open  court,  of  which  a 
minute  is  made  by  the  clerk."  When  the  judge  wrote  thil 
opinion  he  must  have  been  fully  aware  the  statute  spoke  oi 
'notice"  generally,  for  if  the  statute  had  read  ''wriltea 
notice,"  there  certainly  would  have  been  no  necesaifyfo 
saying  "tmUfeii  notice  means  tm^u  notice."  It  is  deer 
that  it  was  the  opinion  of  the  judge  who  wrote  that  opinioOi 
that  where  a  statute  requires  a  ''notice*'  to  be  giyenii 
judicial  proceedings,  it  shall  be  held  to  mean  either  a  writ- 
ten notice,  or  one  given  in  open  court,  and  entered  on  the 
minutes  of  the  court. 

Counsel  contend  that  the  case  in  24  Cal.  is  not  a  reliahk 
authority,  for  the  reason  that  the  same  judge  who  saja: 
"The  law  provides  that  notice  of  a  motion  for  a  new  trill 
shall  be  given,  and  the  notice  intended  is  written  notiee," 
afterward  says:  "At  best,  it  is  a  doubtful  question." 

True,  the  judge  who  rendered  that  opinion  says  it  ia  "^ 
doubtful  question,"  whether  a  notice  given  in  open  cooit 
and  entered  on  the  minutes  of  the  court  by  the  clerk,  might 
not  be  as  effectual  as  a  written  notice.  But  the  judge  newf 
expressed  a  doubt  about  the  effect  of  a  mere  venial  no6X' 
Upon  that  subject  he  expressed  no  doubt.  He  was  satieW 
such  notice  wouVOL  V>e  iw^Mf^cvent    This  court  agreea  ^ 
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Iw  learned  judge  who  rendered  that  opinion,  fnlly.  The 
rarbal  notice  is  insufficient.  The  other  is  a  doubtful  ques- 
Hou,  and  we  have  not  decided  it. 


The  rehearing  is  denied. 


TIHOMAS  McCLTJSKT,   Bespondent,  v.  ADAM  GEB- 

HAUSER,  Appellant. 

[2  Nktada,  47.  ] 

Tluomras—PomsBioM  of  ▲  Pbomxsso&y  Notx  nkkd  mot  be  ALLSOED.—The 
pbdntiff  in  an  action  against  tbe  maker  of  a  promissory  note,  may  show 
thai  the  note  sneil  on  is  in  the  possession  of  defendant,  although  that 
tut  is  not  aUeged  in  the  complaint.  If  the  plaintiff  U  the  owner  of  a 
promiflBory  note,  ho  has  a  right  of  action  notwithstanding  the  defendant 
nay  be  in  possession  thereof.  The  plaintiff's  want  of  possession 
ehaagea  the  character  of  the  proof  to  be  introduced,  but  not  the  char- 
aeter  of  the  pleadings. 

PkumioB— Loss  OF  AN  iMSTBUMEirr.— A  party  need  not  plead  the  loss  of  an 
lustniment  to  be  allowed  to  introduce  secondary  evidence  of  its  contents. 
It  is  only  necessary  to  prove  such  loss  on  trLil.  The  rule  of  pleading  is 
difEsreut  where  a  negotiable  note  properly  indorsed  is  lost. 

Voncs  TO  Pboducc  Pboxibsobt  Notk. — Upon  notice  to  defendant  who  is  in 
possession  of  note  sued  on,  to  produce  the  same,  and  failure  on  his  part, 
plaiDiiif  may  prove  contents. 

llfuoATXON  FOB  Ncw  Tbial  ON  Gbounds  OF  SuBPBiBE. — When  a  party 
applies  for  a  new  trial  on  the  ground  of  surprise,  he  must  show  that  he 
has  evidence,  which,  if  introduced  on  the  second  trial,  will  probably 
change  the  result ;  or  at  least  has  evidence  tending  to  rebut  the  point 
iDiide  by  the  other  side  which  ho  complains  of  as  a  mutter  of  surprise. 

^hnxDNia — Wbxn  Exceptions  to  icust  be  Taken. — A  defective  findiug  of 
fads  is  not  a  ground  for  reversing  a  judgment  when  that  defect  is  not 
BOtioed  or  complained  of  in  the  court  below. 

Appeal  from  an  order  refusing  a  new  trial  in  the  District 
Court  of  the  First  Judicial  District,  Storey  County,  Hon. 
Caleb  Bukbane  presiding. 

The  facta  sufficiently  appear  in  the  opinion. 

dt  Kei/ser,  for  Appellant. 

0.  J.  Lomsing  and  Campbell  ch  Seehjy  for  Bespondent. 
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[*49]    *By  the  Court,  Lewis  C.  J. : 

The  first  question  naturally  presented  upon  thereeoidm 
this  cause  arises  upon  the  admission  of  evidence  at  the  tiiit 
to  prove  that  the  note  sued  on  was  in  the  possession  of  te 
defendant  at  the  time  of  the  trial,  the  appellant  claiming 
that  as  there  was  no  allegation  of  that  fact  in  the  complaiBii 
no  evidence  could  properly  be  introduced  to  establish  iL 
In  this  he  is  clearly  in  error. 

Such  un  allegation  would  have  been  entirely  nnnecessuy. 

The  gist  of  the  action  is  the  ownership  of  the  note,  and  not 

its  possession.     Though  it  be  in  the  defendant's  pooooMiot, 

if  the  plaintiff  be  the  owner,  his  right  of  action  is  as  perfeel 

OS  if  it  were  in  his  own  possession;  and  unless  the  defendant 

deny  its  execution  it  would  be  unnecessary  to  introdoceit 

in  evidence  at  the  trial.     If  the  right  of  aotion  wodd  bl 

complete  and  perfect  in  the  plaintiff,  notwithstanding  thl 

note   be  in  the  possession   of  the  defendant,   we  see  no 

necessity  for  an  allegation  of  that  fact  in  the  complaint  Ii 

pleading,   it  is  only  necessary  to  allege  those  facts  whidi 

constitute  the  plaintiff's  cause  of  action,  or  the  defendanf^ 

ground  of  defense.     In  an  action  upon  a  promissory  no^ 

the  fact  that  it  is  in  the  possession  of  the  defendant  bin  do 

wise  material  to  the  plaintiff's  right  of  recovery. 

It  merely  changes  the  character  of  the  evidence  which  ho 
will  have  to  produce  to  establish  the  execution  of  the  instru- 
ment. 

If  it  be  in  his  own  possession,  the  note  itself  is  the  bori 
evidence,  and  he  would  be  required  to  produce  it;  but  if  it 
be  in  the  defendant's  possession,  and  he  fails  to  produce  ii^ 
the  plaintiff  is  permitted  to  prove  its  execution  and  contanif 
by  secondary  evidence. 

Upon  the  rule  contended  for  by  the  appellanl^ 
L*50]  secondary  evidence  *of  the  contents  of  a  written  in- 
strument could  never  be  introduced,  though  the 
destruction  of  the  original  be  proven,  unless  its  destruction 
or  loss  be  specially  pleaded.  We  know  of  no  rule  which  i»- 
quiies  a  party  to  plead  a  fact  which,  when  established,  ho 
no  effect  whatevev,  eiLce^V.  lo  admit  secondary  evidence  to 


6.]         McClusey  v.  Gebhauseb.  573 

Opinion  of  the  Court — Lewis,  C.  J. 

lis  right  of  recover  J  or  grotind  of  defense.  There 
9rial  diBtiootion  between  the  cuse  where  the  party 
d  lost  a  negotiable  promissory  note  before  maturity, 
AS  properly  indorsed,  and  the  case  where  it  is  in 
assion  of  the  maker,  or  the  party  against  whom  the 
roQght.  When  a  note  or  bill  payable  to  bearer,  or 
indorsed,  was  lost  before  maturity,  it  was  formerly 
i  the  owner  conid  not  maintain  his  action  upon  it 
a  court  of  law,  but  was  compelled  to  make  applici- 
le  courts  of  equity  for  relief,  for  as  a  &(ma/{ie  holder  of 
t  note  taken  in  the  ordinary  course  of  trade  would 
ight  of  recovery  on  it,  it  would  be  impossible  for 
•  had  lost  it  to  establish  his  right  of  recovery, 
lify,  he  who  had  lost  a  note  might  recover;  but  to 
lim  to  the  aid  of  equity,  it  was  necessary  to  set 
e.loss  of  the  note  in  his  bill,  becanse  a  court  of 
ill  only  lend  its  aid  in  those  cases  where  there  in 
idequate  remedy  at  law.  If  the  note  were  in  tho 
on  of  the  plaintiff,  his  remedy  would  be  complete 
ri  of  law.  Hence  the  allegation  of  its  loss,  becauHo 
y  to  bring,  the  plaintiff  within  the  pale  of  equity 
ioB.  But  where  the  note  was  in  the  possession  of 
ittdanty  we  apprehend  it  has  never  been  held  that 
itiff  was  compelled  to  resort  to  equity  for  relief,  or 
.the  fact  that  the  note  was  not  in  his  own  posses- 
iTe  think  it  has  always  been  held  that  this  remedy 
ete  at  law.  (Chit.  Bills,  301.) 
)  practice  under  the  code,  if  the  plaintiff  wishe.s 
produced  at  the  trial,,  the  proper  practice  would  bo 
f  the  defendant  to  produce  it;  and  if  he  fails  or 
to  do  so,  secondary  evidence  of  its  execution  may 
duced.  (Sec.  394,  Civil  Pr.  Act.)  There  was  no 
erefore,  in  admitting  proof  of  the  fact  that  the  note 
16  possession  of  the  defendant. 
Mcond  point  made  by  appellant  is,  that  the  [^513 
I  ihas  introduced  operated  as  a  surprise  upon 

Uiokf  the  note  was  not  in  his  possession,  he  may 
9  complained  of  having  been  taken  by  surprise  by 
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the  eyideDce  of  the  plaintiff,  for  the  general  presnmptioiii 
that  the  note  sned  on  is  in  possesaion  of  him  who  bringi 
the  action  upon  it;  and  if  the  defendant  had  not  conyinead 
us  by  his  own  showing  that  a  new  trial  would  probablypio* 
duce  no  different  result,  we  would  have  no  hesitation  in  Hf- 
ing  that  it  should  have  been  granted.  But  theerideDOO 
which  the  defendant  presents  to  us,  and  which  he  diin 
might  have  been  produced  at  the  first  trial,  had  he  bo^ 
posed  the  plaintiff  intended  to  prove  that  the  note  was  ia 
his  (defendant's)  possession,  should  not  have  the  digbteil 
weight  in  overcoming  the  case  made  out  bj  the  plaintil^ 
and  we  think  could  not  possibly  produce  a  different  resoii 
in  another  trial.  The  case  made  out  by  the  plaintiff  vai 
that,  on  or  about  the  20th  day  of  April,  1864,  in  tLe  dtj 
of  Virginia,  the  defendant  executed  and  delivered  the  note 
in  question  to  him.  None  of  his  witnesses  swear  positiftlf 
as  to  the  precise  day  of  its  execution  and  delivery.  Tb 
proof  which  the  defendant  failed  to  produce  at  the  trial, 
and  which  he  offers  to  present  if  a  new  trial  be  graaied, 
simply  goes  to  prove  that  on  the  20th  day  of  April,  U. 
1864,  he  was  not  in  the  city  of  Virginia.  This  is  the  only 
material  fact  sworn  to  by  any  of  the  witnesses  whose  affi- 
davits were  presented  on  the  motion  in  the  court  below. 

That  fact  if  conclusively  established,  would  not  even  tend 
to  defeat  the  plaintiff's  case,  or  to  contradict  the  testimoDj 
of  any  of  his  witnesses. 

It  is  just  as  probable  from  the  evidence  of  the  plointit 
that  the  note  was  executed  and  delivered  on  the  nineteenih 
or  twenty-first,  as  on  the  twentieth. 

The  proof,  therefore,  that  the  defendant  was  not  at  Tl^ 
ginia  on  the  twentieth  could  have  little  or  no  weight  in  ow- 
coming  the  case  made  out  by  the  plaintiff.  Had  the  precise 
day  and  place  been  positively  fixed  by  him,  evidence  tend- 
ing to  show  the  defendant  was  not  at  that  place  upon  tie 
day  fixed,  would  doubtless  have  some  weight  in  overcoming 
the  plaintiff's  proof.  But  in  this  cose  no  precise  dajis 
fixed.  To  set  aside  a  judgment  and  order  a  new 
[*52]  *trial,  when  by  his  own  showing  the  surprise  of  whid 
the  doieiidanl  co\xi\i\avua  resulted  only  in  depririnj 
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he  opportanify  of  introducing  evidence  which  >yoQld 
sfense  to  the  plaintiff's  right  of  recovery,  or  tend  to 
)  his  case,  would  be  clearly  erroneous, 
ly  when  a  judgment  is  set  aside,  or  a  new  trial  is 

it  is  for  the  purpose  of  correcting  some  error  or 
rity  committed  at  the  former  trial,  by  which  the 
I  the  party  making  the  application  were  prejudiced, 
)lieve  him  from  an  injury  resulting  from  such  sur- 

could  not  have  been  guarded  against  by  ordinary 
e.  If  it  appears  that  a  party  has  suffered  no  injury 
)  irregularity  or  surprise  complained  of,  the  courts 
iformily  refused  to  award  a  new  trial.  So  it  is  also 
when  it  is  evident  that  a  second  trial  will  not  or 
lot  change  the  result.  When,  therefore,  an  appli- 
I  made  to  set  aside  a  judgment  on  the  ground  of 
9  and  it  appears  from  the  applicant's  own  showing 
le  had  not  been  taken  by  surprise  the  result  would 
B  been  different;  or  at  least,  unless  it  appears  that 
It  of  a  second  trial  will  probably  be  different,  a  new 
>ald  not  be  granted.     (3  Gra.  &  Wat.,  New  Trials, 

Iso  urged  by  the  appellant  that  the  judgment  should 
sed  because  the  court  below  failed  to  find  whether 
certain  judgment  obtained  by  the  plaintiff  against 
ndant  in  the  month  of  January,  A.D.  1865,  consti- 
bar  to  the  present  action.  The  record  does  not 
%t  this  fact  was  ealled  to  the  attention  of  the  court 
^r  that  any  exception  was  taken  to  that  failure  on 
of  the  court. 

an  exception  is  not  taken  in  such  case,  the  judg- 
U  not  be  revised.  Sec.  2,  p.  394,  Stat.  1864-5,  ex- 
provides  that  ''in  cases  tried  by  the  court  without 
>  judgment  shall  be  reversed  for  the  want  of  a  find- 
!ie  facts,  unless  exceptions  be  made  in  the  court 
» the  finding  or  to  the  want  of  finding."  Upon  this 
lerefore  we  cannot  reverse  the  judgment. 

the  newly-discovered  evidence,  we  have  already 
lat  it  is  not  of  that  character  which  would  be  likely 
e  the  result  of  the  first  trial. 
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[*53]        *Aiul  unless  it  be  probable  that  the  nevly-dii. 
covered  evidence  ii'ill  produce  a  different  lesoU,! 
new  trial  should  not  be  granted.     (3  Oi-a.  &  Wat  li«* 
Trials,  1043.) 

The  judgment  of  the  court  below  must,  therefore,  be  lb 
firmed,  and  it  is  so  ordered. 


T.  M.  NOSLER,  Appellant,  v.  M.  P.  HATNES  n  al, 

Respondents. 

[2  Netada,  63.] 

MoBTQAOK — AsBZONif  ENT  OF,  WHKN  Valid  BicuBrTT. — G.  Adwieed  noMf 
to  n  mortgagor  to  take  up  ii  mortgage.  The  money  was  paid  t»  thi 
mortgagee,  and  some  days  thereafti'T  be  ABsigiied  the  mortgiige  to  A| 
party  who  ndvunced  tho  money:  JMd^  that  if  this  assignment  wumdl 
in  purouauce  of  a  contract  between  G.  and  the  mortgagor,  it  waaanlii 
security  for  the  money  advanced.  Bnt  if  the  assignment  was  made  ilht 
the  money  had  been  paid  to  tho  mortgagee,  and  not  in  {mmaiMt  oft 
previouH  contract,  the  mortgage  was  extinguished,  and  aflcidfld  M 
security  to  G. 

^  Ebboh  must  Affirmatitklt  Appkah. — This  court  cannot  reyezse  a  jodgmat 
unless  it  affirmatively  appear  that  error  has  been  committed. 

Appeal  from  an  order  of  the  District  Court  of  the  Second 
Judicial  District,  Hon.  S.  H.  WmoHT  presiding. 

The  facts  are  stated  in  the  opinion. 

TTiU  Canijibell,  for  Appellant. 

Iiol)ert  J/.  Clorkc,  for  Respondents. 

By  the  Court,  Lewis,  C.  J. : 

This  action  was  brought  to  foreclose  a  certain  mor(|^gB 
executed  bv  the  defendants  to  one  F.  A.  Tritle,  on  the  23d 
day  of  August,  a.d.  lS62,and  afterwards  assigned  and  trtm- 
f erred  to  tho  plaintiff,  who  now  claims  to  be  the  owner 
thereof.  The  complaint  contains  the  usual  allegatioos  in 
Actious  of  tho  kind— the  execution  and  delivexy  of  thenoi^ 
and  mortgage;    the  assignment  to  the  plaintifl^  and  tbi 
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re  on  the  part  of  the  defendants  to  discharge  the 

.    The  ^defendants  admit  the  execution  and  de-  [*54] 

f  of  the  note  and  mortgage,  but  as  a  defense  to 

ilaintiflTs  right  of  foreclosure,  they  rely  on  the  foUow- 

wciSf  which  are  presented  to  us  in  the  findings  of  the 

.  below. 

.  the  2d  day  of  July,  a.d.  1863,  which  was  long  after 

lote  and  mortgage,  here  sued  on,  became  due,  one 

ir  Gentry  loaned    the   defendant,  Moses  P.  Haynes, 

am  of  five  hundred  and  fifty  dollars,  for  the  purpose 

ying  and  discharging  the  same;  that  two  days  there- 

the  note  and  mortgage  were  assigned  and  transferred 

3ntry  by  the  attorney  in  fact  of  the  mortgage;  and  were 

squently  assigned  by  Gentry  to  the  plaintiff  Nosier, 

now  claims  that  he  is  entitled  to  recover  the  sum  of 

een  hundred  and  twenty-five  dollars,  the  amount  due 

ion. 

ke  following  stipulation  entered  into  by  the  counsel  of 

eHpective  parties  to  this  action,  on  the  2d  day  of  May, 

1865,  appears  in  the  record : 

[t  is  hereby  stipulated  and  agreed,  by  and  between  the 

les  in  the  above  cause,  that  the  judgment  herein  to  be 

ered  shall  be  rendered  and  entered  for  the  sum  of  five 

bed  and  fifty  dollars  in  gold  coin  of  the  United  States, 

ing  interest  on  said  sum  at  the  rate  of  ten  per  cent,  per 

im,  and  costs  of  suit."^ 

idgment  was  rendered,  in  accordance  with  this  stipula- 

in  favor  of  the  plaintiff,  for  the  sum  of  five  hundred 
Sfty  dollars,  but  the  court  below  refused  to  order  a  sale 
e  mortgaged  premises  to  satisfy  such  judgment.  From 
efusal  of  the  court  to  make  such  order,  the  plaintiff  ap- 
k  The  record  does  not  contain  the  evidence  adduced 
e  trial,  and  from  the  meagre  synopsis  of  the  facts  pre- 
)d  to  ns  by  the  transcript,  we  find  it  impossible  to  de- 
ine  whether  it  was  the  understanding  between  Haynes 
Qentry  that  the  mortgage  should  be  assigned  by  Tritle 
'entry  as  security  for  the  five  hundred  and  fifty  dollars 
d,  or  whether  Gentry  made  the  loan  to  Haynes  with  no 

understanding  or  agreement,  and  the  note  and  mort- 
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gage  were  subsequently  assigned  by  the  atiorneyofTiiflft 
without  authority  from  Haynes  to  do  so.  If  Gentry  IombL 
the  money  to  Haynes  for  the  purpose  of  enabling  lum  to fif: 
off  and  discharge  the  note  and  mortgage,  and  with  nounltt' 
standing  that  they  should  be  transferred  to  him  as  8e6D%. 
for  his  loan,  the  payment  of  the  money  to  Tiilila 
[^55]  would  extinguish  the/'^note  and  mortgage  if  they  wan 
in  his  possession,  as  it  is  admitted  they  were,  aod« 
subsequent  assignment  of  them  to  Gentry,  after  mataiify, 
and  without  the  consent  of  Haynes,  would  give  the  assigDea 
no  right  of  action  whatever,  for  he  would  take  them  subjeot 
to  all  the  equities  existing  between  the  defendants  and  Tntb 
at  the  time  of  the  assignment. 

In  this  case,  therefore,  assuming  the  facts  to  be  that  the 
money  was  loaned  to  Haynes  for  the  purpose  of  dischargiDg 
the  mortgage,  and  that  there  was  no  agreement  on  his  piri 
that  it  should  be  assigned  to  Gentry  to  secure  his  loau,  tin 
payment  of  the  money  to  Tritle  extinguished  the  mortgige^ 
and  the  court  ruled  correctly  in  refusing  to  order  the  preift 
ises  sold  to  satisfy  the  claim  of  plaintiff.  If,  however,  then 
was  an  agreement  between  Haynes  and  Gentry,  at  the  tiflM 
the  loan  was  made,  that  the  Tritle  mortgage  should  bets 
signed  to  Gentry  as  security  for  his  loan,  the  assignmao 
was  properly  made,  and  he,  or  his  assignee,  would  have  tb 
riglit  to  have  the  mortgaged  premises  sold  to  satisfy  hi 
claim  against  Haynes. 

Whether  any  such  agreement  or  tmdertaking,  in  fact,  a 
isted,  it  is  impossible  to  determine  from  the  record  preflenia 
to  us.     The  court  finds: 

''That  on  the  2d  day  of  July,  1863,  Abner  Gentry  loane 
to  the  defendant  Haynes  the  sum  of  five  hundred  and  fifi 
dollars,  for  the  purpose  of  liquidating  and  extinguishing th 
note  and  mortgage  held  by  Tritle;  and  that  subsequentl] 
and  long  after  their  maturity,  Gentry  obtained  an  assigi 
ment  of  them  to  secure  the  repayment  of  the  money  loaitf 
by  him  to  Haynes." 

From  this  finding,  it  would  appear  that  the  note  w 
mortgage  were  not  assigned  to  Gentry  until  after  they  hi 
been  discharged  and  paid  by  Haynes;  the  record,  therdfon 
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B  it  is  presented  to  us,  shows  no  error  on  tbe  part  of  the 
ODrt  below  in  refusing  to  order  the  mortgaged  premises 
told  to  satisfy  the  plaintiff ^s  claim;  hence,  it  becomes  our 
bif  to  affirm  the  judgment,  for  the  presumption  is  always 
i' favor  of  the  regularity  of  the  proceedings  of  courts  of 
^td.  To  entitle  him  to  a  reversal  of  the  judgment,  the 
ippellant  should  always  affirmatively  show  error.  {Babe  v. 
VUb,  8  Cal.  151.)  This  has  not  been  done, 
judgment  must  be  affirmed. 


Bbosnan,  J.y  did  not  participate  in  this  decision. 


♦OPINION  UPON  EEHEAiUNG.  [*66] 

^UUsmoi-^Aincnsioii  nr,  mxerr  vbewauj  otkb  Fna>iNQe. — The  answer  admits 
the  assignment  of  the  mortgage  to  Gentry  as  secnrity  for  the  money 
advanced.  This  admission  must  prevaU  over  the  findings  of  the  court 
to  the  contrary. 

taocLosuBK  OF  MoRTOAOE. — A  stlpnlation  as  to  amount  of  judgment  does 
not  preclude  the  court  from  entering  the  necessary  decree  to  enforce  the 

.    parent  by  sale  of  mortgaged  property. 

i^UAXkoraa — ^No  lmoai^  dkvkmsk  in  ambwkb. — The  complaint  avers  the  mort- 
fS^gb  was  not  paid,  and  that  it  was  regularly  assigned.  The  answer  de- 
•  '  ate  neither  of  these  allegations,  and  sets  up  no  legal  defense.  On 
lOflh  pleadinga*  the  plaintiff  is  ^ititled  to  his  decree,  although  it  seems 
from  the  fsfcts  found,  the  defendant  had  a  perfect  defense  against  the 
mortgage  claim,  which,  however,  he  utterly  failed  to  set  up.    (By 

BtAXTT,  J.) 

•  By IiEWiBy  0.  J.: 

In  omct  former  opinion  in  this  case  we  affirmed  the  jndg* 

vent  of  the  conrt  below,  because  we  discovered  no  evi- 

teice  in  the  record  to  show  that  there  was  any  agreement 

^K*  nnddrstanding  between  Hajnes  and  Gentry  that  the 

Mortgage  held  by  Tritle  should  be  assigned  as  security 

far  the  money  loaned  by  Gentry  to  discharge  it,  and  upon 

fte  finding  by  the  court,  from  which  it  was  inferable  that 

■flKete  was  no  such  agreement.     But  upon   the   rehearing, 

^  attention  is  called  to  the  fact  that  the  defendant,  by  his 

^Mwery  admits  that  the  mortgage  was  in  fact  assigned  to 

Ghotry,  the  plaintiffs  assignor,  for  the  purpose  of  securing 
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to  Lim  the  repayment  of  the  money  loaned  by  him.  Ttus 
fact  escaped  oar  attention  npon  the  original  examination  ol 
the  case,  but  since  our  attention  is  called  to  it,  we  obsenri 
that  the  admission  of  the  assignment  is  full  and  completst 
and  therefore  the  plaintiff  is  entitled  to  a  sale  of  the  mort- 
gaged premises  to  satisfy  his  judgment.  The  stipolatioii 
between  the  parties  that  judgment  might  be  entered  for  a 
certain  sum  of  money  is  no  waiver  of  the  right  to  foredoee 
the  mortgage.  The  stipulation,  as  we  look  ni>on  it,  is 
merely  a  settlement  of  the  amount  which  was  legally  doe 
the  plaintiff,  and  not  a  waiver  of  his  right  to  a  decree  of 
foreclosure.  Neither  would  the  finding  of  fact  by  the  court 
below  prevail  against  the  admission  of  the  answer.    The 

findings  of  fact  are  subordinate  to  the  admissions 
[*57J  of  the  parties    litigant    *in  their  pleadings.    The 

court  below  will  therefore  order  a  sale  of  the  moii* 
gaged  premises,  to  satisfy  the  judgment  rendered  in  hw 
of  the  plaintiff. 

By  Beatty,  J. :  ] 

I  concur  in  the  present  opinion,  because  the  complaint 
alleges  that  the  note  and  mortgage  were  not  paid  when  the 
suit  was  brought,  and  that  nothing  had  been  paid  thereoni 
except  the  certain  sums  credited  on  the  back  of  the  note. 
It  also  alleges  a  regular  assignment  of  the  note  and  mort* 
gage  to  plaintiff. 

The  answer  admits  the  execution  and  assignment  of  note 
and  mortgage,  and  does  not  allege  that  the  note  was  paid  or 
discharged  before  assignment.  The  answer  does  not  pre- 
tend to  set  up  any  defense  to  the  entire  note,  bat  simply 
attempts  to  show  that  the  judgment  should  not  exceed  five 
hundred  and  fifty  dollars.  Defendants  have  no  rigbt  to 
complain  that  judgment  has  gone  against  them  and  their 
property  for  that  which  they,  at  least,  indirectly  admit  to  be 
duo  and  a  lien  on  the  premises  mortgaged.  At  the  same 
time,  it  would  appear,  from  the  findings  of  facts,  that  the 
defendants  had  a  good  legal  defense  to  the  entire  note  and 
mortgage,  if  it  had  been  properly  set  np.  If  the  facts  ar^ 
as  they  seem  to  be  bVioviu  \>^  VYiq  &idin^,  plaintiff's  assignor 
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ad  a  good  cause  of  action  for  money  loaned  to  defendants, 
mi  none  on  the  note  and  mortgage.  No  injustice  or  wrong; 
oweyer,  is  done  the  defendants  by  ordering  the  sale  of  the 
ifoperty.  They  are  only  made  to  pay  what  they  owe. 
Cbere  is  certainly  no  moral  wrong  done  in  making  the  prop- 
ity  responsible  under  the  peculiar  circumstances  of  this 
iMie.  The  money  was  adyanced,  without  interest,  to  remove 
t  mach  heavier  and  more  burdensome  incumbrance  from 
Ube  property. 

If  there  was  any  legal  objection  to  this  sale,  the  defend- 
mt  has  failed  to  set  it  up,  and  cannot  complain. 

fisosNAN,  J.,  did  not  participate  in  this  decision. 


^.  H.  LAMBEBT,  Respondent,  v.  W.  D.  MoFAELAND 

ET  AL. ,  Appellants. 

[2  Nkvada,  58.  J 

BiPLsnif — ^FoBM  OF  JuDOMEMT. — In  an  action  of  replevin,  the  judgment 
must  be  for  the  return  of  the  property,  and  an  alternative  judgment  for 
its  value  if  not  returned.  An  absolute  judgment  for  its  value,  not  allow- 
ing  defendant  to  satisfy  the  judgment  by  return  of  the  property  with 
costs  and  damages,  is  erroneous. 

Appeal  from  a  judgment  rendered  bj  the  District  Court 

of  the  Second  Judicial  District,  Hon.  S.  H.  Wright  pre- 
Biding. 

Wallace  dt  Flick  and  A.  C.  Ellis^  for  Appellants. 

fPm.  PaUerson  and  P.  H.  Clayton^  for  Bespondent. 

By  the  Court,  Lewis,  C.  J. : 

Beplerin  to  recoyer  one  hundred  and  twenty-eight  head 
itf  cattle,  particularly  described  in  the  complaint,  together 
^th  the  sum  of  one  thousand  dollars  damages,  which  the 
pUintiff  alleges  he  suffered  by  the  wrongful  taking  and  with- 
boIdlDg  of  his  cattle  by  the  defendants.  The  record  shows 
that  the  cattle  were  not  delivered  to  the  plaintiff  by  the 

(1)  CNev.187. 
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sheriff,  but  continued  in  the  possession  of  the  defendatai 
and  were  under  his  control  at  the  time  of  the  triaL 

The  jury  found  the  following  verdict  in  favor  of  pkintiff: 

''We,  the  jury  in  the  above  entitled  case,  find  a  verdict  iar 
the  plaintiff,  and  assess  the  damages  at  thirty-one  hondnd 
and  thirty  dollars,"  upon  which  the  court  ordered  jndgaMl 
to  bo  entered  in  accordance  therewith. 

Defendants  appeal. .  The  verdict  and  judgment  aredeulj 
erroneous,  and  must  be  reversed.  In  an  action  of  replena, 
or  for  the  claim  aud  delivery  of  personal  propeitj, 
[^50]  under  the  modern  ^practice,  if  the  property  be  it 
the  possession  of  the  defendant,  the  value  of  the  prop- 
erty must  always  be  found  in  the  verdict,  and  the  jadgmenft 
must  bo  in  the  alternative  that  the  plaintiff  recover  the  prop* 
erty  sued  for,  or  in  cose  delivery  cannot  be  hod,  then  far 
its  value. 

It  is  not  optional  with  the  plaintiff  in  such  case  to  iib 
judgment  for  the  value  of  the  property  absolutely. 

The  primary  object  of  this  action  is  the  recovery  of  Ih 
property,  and  judgment  for  its  value  in  damages  is  onljiflr 
thorized  when  a  delivery  of  the  property  itself  cannot  be  bad. 
Thongh  the  phraseology  of  section  200  of  the  practice  ad, 
prescribiug  the  form  of  the  judgment  in  these  cases,  is  some* 
what  ambiguous  and  its  purpose  uncertain,  subdivision  foor 
of  section  210,  respecting  the  execution,  removes  all  a&oe^ 
taiuty  as  to  the  form  of  tho  judgment.  It  provides  that  *'il 
it  (the  execution)  be  for  the  deliivery  of  the  possession  ol 
real  or  personal  property,  it  shall  require  the  sheriff  to  de- 
liver the  possession  of  the  same,  particularly  describing  i*i 
to  the  party  entitled  thereto,  and  may  at  the  same  timeie' 
quire  the  sheriff  to  satisfy  any  costs,  damages,  rents  (K 
profits  recovered  by  tho  same  judgment,  out  of  the  persooal 
property  of  the  party  against  whom  it  was  rendered,  anJ 
the  value  of  the  property  for  which  the  judgment  was  recov* 
ered  to  be  specified  therein,  if  a  delivei-y  thereof  cannoi  fc 
hadr 

An  execution  in  the  alternative,  as  prescribed  by  this  se^ 
tiou,  could  not  bo  issued  upon  any  absolute  judgment  fori 
certain  sum  ot  money .    It  is  quite  evident,  therefore,  that  il 
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ns  the  intention  that  the  judgment  should  be  in  the  alter- 
latiye,  that  is  for  the  return  of  the  property,  or  if  return 
iiereof  cannot  be  had,  then  for  the  value.  But  as  this 
fNcise  question  has  been  fullj  considered  and  determined 
hf  the  court  of  appeals  of  the  state  of  New  York,  in  the 
MM  ot  FUzhvgh  vs.  Wiman,  16  Seld.,  659,  we  debm  it  un- 
laoessary  to  giye  it  any  further  consideration.  In  that  case, 
k  court  held  upon  provisions  of  the  code  which  are  in  the 
ttiet  language  of  the  sections  of  our  practice  act  above  re- 
imed  to:  ''That  in  this  species  of  actions,  judgment  for  the 
due  of  the  property  can  only  be  taken  in  connection  with 
judgment  for  the  recovery  of  the  possession  as  an 
liamative,  depending  upon  the  ability  of  *the  sheriff  [^0] 
I  find  and  deliver  the  property  itself  upon  the  exe- 
ution.'' 

The  verdict  and  judgment  in  this  case  were  therefore 
noneous,  and  must  be  reversed. 

Bbosnan,  J.^  did  not  participate  in  this  decision. 


W.  H,  BHODES,  Eespondent,  v.  J.  F.  OTABBELL, 

Appellant. 

[2  Kktada,   60.1 

fan  IBS  Debib.^— A  judgment  which  is  personal  against  the  taxpayer,  and 
k  rem  against  real  estate,  is  a  debt  within  the  purview  of  the  act  of 
Congress,  which  makes  cartain  United  States  notes  a  legal  tender  for 
debts.    (By  Biattx,  J.) 

bin  ABB  NOT  Dkbib. — ^Taxes  are  not  debts  within  the  purview  of  the  act  of 
Congress  refem;d  to.    (By  Bbosnan,  J. ) 

^QiNnaEBT  BOB  Taxbs  bboombs  a  Debt. — But  if  the  state  goes  into  court  and 
obUina  a  judgment  lor  these  taxes  against  the  person  of  the  taxpayer, 
this  personal  judgment  becomes  a  debt,  and  like  other  debts  may  be  dis- 
efaaiged  in  paper.     (By  Bbosnan,  J. ) 

Appeai;  from  the  District  Conrt,  First  Judicial  District, 
Boa.  B.  S.  Mesick  presiding. 

The  incto  bib  stiated  in  the  opinion. 

D.  Ccrmm,  lot  Appellant. 
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IT.  //.  Rhode*  for  Bespondent. 

By  Beatty,  J. . 

In  this  case  a  judgment  was  obtained  against  Bhodes  ai 
his  interest  in  a  certain  piece  of  real  estate  for  aoM 
[*61]  two  hundred  and  *forty-eight  dollars,  sixty-six  cenli 
due  for  taxes  on  said  real  estate  for  the  year  186f 
Bhodes  tendered  to  the  defendant,  who  is  tax  collector  to 
Storey  county,  the  amount  of  the  judgment  and  coste  i 
United  States  legal  tender  notes.  Defendant  refused  I 
accept  them,  the  judgment  rendered  being  in  form  forgol 
coin. 

Thereupon  Bhodes  filed  his  bill  to  stay  the  sale  und 
execution,  and  comj>el  the  defendant  to  accept  the  leg 
tender  notes.  The  court  below  ordered  the  defendant 
accept  the  notes  and  satisfy  the  judgment.  Defendant  a 
peals  to  this  court. 

The  only  serious  question  for  this  court  to  determine 
whether  a  judgment  for  taxes  which  is  both  a  person 
judgment  against  the  taxpayer,  and  in  the  nature  of  a  jnd 
meiit  in  rem  against  his  real  estate,  is  a  debt  within  tl 
purview  of  the  act  of  Congress  which  declares  such  not 
shall  be  a  legal  tender  for  all  debts,  public  and  priyate. 

In  the  case  of  Perrt/  v.  JVashbftrn  (20  Cal.  318),  the  con 
sel  for  respondent  cites  various  authorities  (see  page  3S 
to  show  that  taxes  are  not  debts. 

A  portion  of  these  authorities  are  not  within  our  rase 
but  I  have  examined  all  to  be  found  in  the  state  libni 
and  none  of  them  either  establish,  or  in  my  judgment,  tei 
to  establish  such  a  proposition. 

Chief  Justice  Field,  in  delivering  the  opinion  of  il 
court  in  the  same  case,  says:  "Taxes  are  not  debts  with 
the  meaning  of  the  act  of  Congress  which  declares  that  go 
emment  notes  shall  be  a  legal  tender  for  all  debts,  paU 
and  private." 

He  then  asserts  that  a  debt  is  a  sum  of  money  doe  1 
contract  express  or  implied,  and  argues  taxes  are  not  doe  1 
contract.  If  his  premises  were  correct  I  should  not  be  di 
posed  to  question  UU  deduction. 
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Qt  I  am  clearly  of  the  opinion  debts  are  not  confined  to 
gations  for  the  payment  of  money  arising  on  contract. 
'  nnderstand  the  term  debt,  it  means  an  obligation  or 
[  liability  to  pay  a  sum  certain,  and  it  makes  no  differ- 
Low  that  liability  arises,  whether  it  be  by  contract  or 

I  posed  by  law  without  contract.  Whether  such  an  obli* 
in  or  liability  should  be  evidenced  by  a  promissory  note, 

judgment  rendered  for  trespass  or  slander,  whenever 
ecomes  a  legal  liability  for  a  definite  sum  of 
ay  *due  from  one  person,  corporation  or  govern-  [*62] 
t,  to  another,  it  is  technically  a  debt.  Some 
ors  have  held  that  all  judgments  (even  a  judgment  for 
ler)  are  contracts,  because  the  law  presumes  an  implied 
aise  on  the  part  of  those  against  whom  the  judgment  is 
iered  to  pay  the  same.  Others,  in  defining  contracts, 
ine  the  term  to  those  obligations  and  promises  which 
the  result  of  mutual  and  voluntary  agreement,  and  do 
include  judgments  within  the  class  of  contracts. 
at  settle  this  proposition  as  you  may,  it  does  not  change 
ease.  If  the  word  contract  is  to  have  such  an  exten- 
aignification  as  to  include  all  judgments  it  would  cer- 
ly  include  taxes,  for  it  would  certainly  be  as  reasonable 
Qppose  the  law  raises  an  implied  promise  on  the  part  of 
i-payer  that  he  will  pay  what  is  due  to  the  State,  as 
i  he  will  pay  a  judgment  which  was  rendered  against 

for  slander,  trespass,  or  any  other  tort.  If,  however, 
pve  a  more  limited  and  restricted  meaning  to  the  term 
zact,  then  there  are  many  debts  which  are  not  the  re- 
ef contracts. 

II  judgments  for  money  are  debts  tmder  any  definition  of 
word  given  in  the  books,  and  the  writer  of  this  opinion 
ks  all  taxes  which  are  payable  in  money,  become  fixed 
mount,  and  may  be  the  foundation  of  a  personal  action 
nst  the  tax-payers,  are  debts,  and  as  such  may  be  dis- 
"ged  by  the  tender  of  the  United  States  legal  tender 

8. 

bat  the  state  may  impose  taxes  that  could  not  be  paid 
Uted  States  notes,  I  do  not  question.  She  may  impose 
ip  duties  and  sell  the  stamps  only  for  gold.    In  such 
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case,  if  the  stamps  are  not  delivered  nntil  the  gold  is 
there  is  uo  debt.  So  the  state  may  impose  liceoBes  o 
tain  bnsiuess,  and  require  all  persons  before  followiii( 
business  to  pay  a  license  in  gold.  If  the  license  is  i 
sued  until  the  gold  is  paid,  there  is  no  debt.  The  sW 
all  individuals,  is  bound  to  take  paper  for  a  debi. 
individual  is  not  bound  to  sell  any  commodity  for 
A  flour  merchant  may  refuse  to  sell  his  flour  for  pi 
for  gold.  He  may  refuse  to  part  with  his  flour,  unl 
gets  horses  or  cows  in  exchange.  '  If  no  credit  is 
he  will  have  no  difiSculty  in  carrying  out  his  ini 
But  if  it  ever  becomes  necessary  to  enforce  a  li 
[*63]  '^by  a  money  judgment  against  the  delinqusi 
judgment  becomes  a  debt  and  may  be  paid  in 

Besi>ondent  ought  not  to  be  restrained  from  selling 
the  tender  is  kept  good. 

As  it  does  not  appear  from  the  transcript  wheth< 
has  been  done  or  not,  the  court  will  retain  this  caa 
that  is  ascertained.  Upon  the  respondent  prodacioj 
factoi'y  evidence,  either  by  receipt  of  appellant,  or 
certificate  of  the  clerk,  that  he  has  either  paid  the 
tendered  to  the  appellant,  or  that  he  has  depositei 
court  subject  to  the  disposal  of  the  appellant,  the  juc 
of  the  court  below  will  be  affirmed,  with  costs. 

By  Brosnan,  J. : 

From  so  much  of  the  opinion  of  my  brother  Bea 
holds,  or  in  the  slightest  degree  intimates,  that  (m 
debts  within  the  purview  of  the  act  of  Congress  d© 
notes  to  be  a  legal  tender  for  all  debts,  public  and  p 
I  most  respectfullj'  dissent.  A  tax  fails  to  possess 
the  characteristics  of  a  debt,  as  that  term  is  usually 
stood  when  used  in  statutes,  or  even  in  its  more  ei 
acceptance  in  laAv  generally. 

It  is  not  incurred  or  created  with  the  consent  of  ik 
payer.  Indeed,  it  is  often  imposed  upon  him  in  in 
Nay,  more,  it  is  sometimes  imposed  upon  him  by  th€ 
of  majorities,  themselves  not  taxpayers,  and  that*  U 
objects  to  NvhVcAi  iVio^  lax^wjet  may  be  opposed. 
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A  tax  is  not  the  subject  of  attachm^it  or  sei-off  as  an 
^diaary  debt*  It  is  a  duty,  a  pecuniary  charge  imposed 
r  government  for  public  pui^poses,  whether  the  subject  is 
iOiiig  or  not.  He  has  no  option  to  decline  the  burden. 
I  OKistence  depends  upon  legislative  power  and  action,  and 
obligatory  without  the  assent  of  the  individual.  I  sub- 
it  that  I  am  supported  by  the  authorities  in  this  view.  It 
la  so  decided  by  the  supreme  court  of  California.  (20  Cal. 
&  See  also,  3  Met.  620;  11  Id.  135;  5  Gray,  533.) 
line  ease  in  3  Metcalf  was  this:  A  schoolmaster  had  a 
lim  against  the  city  of  Bostcm,  which  he  assigned.  The 
ngnee  brought  suit,  aud  the  defendant  attempted  to  set 
[•  a  tux  wbtoh  had  been  assessed  upon  him.  The 
t-off  was  not  allowed,  on  the  Aground  that  the  tax  [^4] 
IB  not  a  debt  due  by  contract  nor  by  judgment. 
tiis  was  recognized  as  good  law  in  the  case.  (11  Met.  135| 
pro.) 

The  case  above  cited,  from  the  same  state  (6  Gray,  533), 
•8  this:  A  citizen  was  arrested  and  imprisoned  for  non- 
Kfinent  of  taxes,  after  the  passage  of  an  act  abolishing 
■prisomnent  for  debt.  A  habeas  ooiym  was  issued  to  ob- 
lin  his  release,  upon  the  ground  that  the  tax  was  a  debt, 
od  that  the  prisoner  was  entitled  to  the  benefit  of  the  act. 
tat  the  court  held  that  the  act  did  not  compass  taxes,  they 
ot  being  debts,  and  the  prisoner  was  remanded  to  custody. 
am  therefore  deliberately  of  the  opinion  that  the  act  of 
kMigress,  declaring  that  all  debts,  public  and  private  (ex- 
spt»  etc.,  etc«),  may  be  discharged  by  legal  tender  notes, 
IS  not  the  most  remote  reference  or  application  to  taxes 
vied  under  state  laws  for  state  pui-poses.  tio  believing,  I 
mdnde  that  taxes,  as  well  as  stamp  duties,  and  charges 
IT  licenses  to  transact  business,  may  be  collected  in  coin, 
>fwithstanding  the  present  legislation  of  Congress,  if  the 
gislative  department  of  the  state  government  see  proper 
>  to  collect  them. 

The  case  under  consideration,  however,  is  embarrassed 
J  the  conceded  fact  that  a  judgment  has  been  recovered  in 
ooart  of  law  against  the  respondent,  the  taxpayer. 
According  to  my  understanding,  this  entirely  changes  the 


ot  one  dollar  by  tlie  ordiaary  process  of  a  salt  at 
at  a  cost  to  the  delinqaeut  taxpayer  of  from  twenty 
dollars,  wbicli  is  of  uo  benefit  to  the  state,  as  ii 
patent  fact;  and  if  iu  doing  this  the  state  reoov 
ment,  I  can  jierceive  no  satisfactory  reason  vb 
jadf;meut  may  not  be  satisfied  by  payment  of  the  ■ 
l^al  tender  notes  of  the  United  States. 

Ui)on  this  ground  alone,  that  sach  jadgment  is 
concur  iu  the  opinioa  affirming  the  jadgment  of  tl 
conrt. 

Lewis,  C.  J.,  did  not  participate  in  this  deciaioi 


W.  H.  BRUMFIELD.  Petitiosee,  v.  THE  BO. 
COMMISSIONERS  OF  DOUGLAS  COU^ 

SPOXDEST. 

[2  Nkvad^  63.] 

CoDNTi  CouuDtuosEBs— Bkckitino  Biw.— The  mot  dcktiag  ft  fl 
for  Don^laa  cuunty,  and  regiiUting  the  mode  of  ftdvntbem 
mvipt  lit  bids  "  antil  the  ueit  regaUr  mseling  of  ths  boar 
comuiis<ioD«rH  of  Mid  cuQol.v  tb«»Bfter,"  doe* not  ftathoriv 
or  pousiileralioD  of  a  bill  filed  wiib  tli«  tre«aiu«r  on  the  dfty 
regular  rneetiQ);,  bat  at  a  time  subgeqneut  to  tbo  ne^iag  ai 
meot  for  llint  day. 

lDKli—Ni>r  X  COOBT.— The  board  of  coantT  cxmniniaaam  ia  ml 
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^y  the  Court,  Beatty,  J. : 

fhis  was  a  proceeding  by  certiorarij  to  review  certain 
toeedings  of  the  board  of  commissioners  of  Douglas 
mty- 

lie  facts  of  the  case  are  as  follows:  On  the  23d  of 
nuBTj,  1865,  an  act  of  the  legislature  was  approved 
iting  a  sinking  fund  for  Douglas  county,  and  providing 
k  when  there  is  money  in  that  fund  the  treasurer  shall 
ertise  for  bids  by  parties  holding  the  indebtedness  of 
county,  proposing  to  exchange  that  indebtedness  for 
money  on  hand — those  who  will  surrender  claims  on 
BIS  most  favorable  to  the  county  to  have  the  money  in  the 
A. 

Hie  act  provides  that  the  treasurer  shall  advertise  for 
led  proposals,  to  be  received  by  him  "until  the  next 
plar  meeting  of  the  board  of  county  commissioners  of 
jd  county  thereafter." 

On  the  first  day  of  the  next  regular  meeting  the  board  of 
mmissioners,  together  with  the  auditor  and  treasurer,  to 
amine  the  bids  and  distribute  the  funds  to  those  entitled. 
Prior  to  the  first  day  of  January,  1866,  the  treasurer  of 
6  county  did  advertise  for  bids,  and  in  the  latter 
irt  of  December  a  *number  of  bids  were  regularly  [*66] 
inrered  to  him,  and  filed  in  his  office.  Among 
hers,  were  several  bids  made  by  the  petitioner  in  this 
le. 

Die  commissioners  met  on  the  first  Monday  of  January, 
the  law  requires.  But  that  being  the  first  day  of  Jan- 
ry,  and  a  holiday,  they  adjourned  over  to  the  second, 
thout  doing  any  business  on  the  first.  After  the  board 
jonmed  on  the  first,  the  treasurer  received  from  the  post- 
ice  an  additional  bid  for  the  surrender  of  county  indebt- 
neas.  When  the  board  met  on  the  second  of  January, 
e  question  arose  whether  they  could  consider  that  bid 
lich  was  received  by  the  treasurer  on  the  first,  after  their 
ijoamment^  or  whether  they  must  confine  themselves  to 
lobids  made  before  their  meeting  on  the  first.  They  first 
tennined  to  reject  the  bid  received  on  the  first,  but  after- 
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wards  reconsidered  ibis  vote,  and  did  consider  this  lastUl, 
awarded  a  part  of  the  money  to  the  lost  bidder,  and  tbeiebj 
deprived  the  petitioner  of  some  eight  handred  dollars wluek 
be  would  have  received  had  this  latter  bid  not  been  consndf' 
ered.     Thereupon  the  petitioner  obtained  a  writ  from  Qui 
conrt  directed  to  the  commissioners,   requiring  them  to 
show  by  what  authority  they  took  into  consideration  a  bid 
made  after  the  meeting  of  the  board.     The  language  of  tiM 
statute  is,  that  the  advertisement  shall  be  for  sealed  pro- 
posals until  the  next  regular  meeting  of  the  board.    We  do- 
not  think  it  was  intended  that  the  board  should  act  on  anj 
bids  except  those  made  in  response  to  the  advertisement 
Bids  received  until  the  next  regular  meeting  could  not  in- 
clude those  bids  received  after  such  meeting. 

If  the  board  could  act  on  bids  mode  after  their  meettngp 
it  would  defeat  the  objects  of  the  law  in  requiring  the  pro- 
posals to  be  sealed  when  made. 

But  it  is  claimed  that  Monday,  being  a  non-jadicial  dij, 
the  board  was  not  regularly  in  session  that  day,  and  that 
the  second  of  January  was  the  first  day  of  their  regular  and' 
lawful  meeting  for  that  month.  An  act  of  the  tenitorbl 
legislature,  still  in  force,  provides:  "No  court  shall  be 
opened,  nor  shall  any  jndiciul  business  be  transacted  oa 
Sundays  or  New  Year's  Day,"  etc. 

Considering  it  a  court,  either  the  meeting  on  tto 
[*67]  second  was  the  *fir8t  regular  day  of  meeting,  or  els» 
there  was  no  lawful  term  that  month.  But  we  are  d 
opinion  the  law  last  referred  to  does  not  bave  any  applioa- 
tion  to  the  board  of  commissioner.  We  do  not  hold  that 
such  board  is  a  court.  The  Constitution  says  the  judiciil 
power  of  the  state  shall  be  vested  in  a  supreme  court,  district 
courts,  justices'  courts,  and  that  the  legislature  may  estab- 
lish courts  for  municipal  purposes  only.  This  body,  then, 
is  not  a  court,  as  defined  by  the  Constitution.  We  do  not 
think  their  meeting  on  the  first  of  January  should  be  held  a 
nullity.  If  we  are  correct  in  these  views,  the  court  had  no 
authority  to  consider  or  act  on  bids  received  by  the  treas- 
urer after  the  adjournment  of  the  board  on  Monday,  the  first 
of  January, 
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-i  is  therefore  ordered  and  adjudged  that  the  action  of 
^  board  in  considering  bids  filed  with  the  treasurer  after 
^  iidjournmeut  on  the  first  of  January  was  yoid  and  with- 
k  aatbority,  and  the  board  are  commanded  to  set  aside 
mders  and  pix>ceedings  made  in  relation  thereto,  and 
refrain  from  making  any  order  for  the  payment  of  money 
such  bid  or  bids. 


S.  DILLET,  Appellant,  v.  CHAELES  L.  SHERMAN, 

Respondent. 

[2  Nbtada,  67.] 

acamai— AoTPAi'  Damages  nekd  kot  bk  Pboyen. — In  an  action  of  eject- 
ment it  is  not  neceeiiary  for  the  plaintiff  to  proTC  that  he  has  suffered 
aetnal  damage  by  the  onster  of  defendant, 

W. — ^BzoBT  OF  PoesiseioN. — Udd,  that  to  entitle  plaintiff  to  reooTcr  in 
an  action  of  ejectment,  it  was  only  necessary  to  prove  title  and  im- 
mediate right  of  possession  in  himself,  and  the  occupancy  by  defendants 
c3  the  premises  described  when  suit  was  brought. 

.Appeal  from  a  judgment  of  the  District  Court  of  the 
liinlJndicial  District,  the  Hon.  Wm.  Haypon  presiding. 

Action  brought  to  recover  a  certain  water  right  and  mill 
ite»  situate  in  Gold  Canon,  Silver  City. 

'*f.  K  Kennedy  and  R.  JU.  Clarke,  for  Appellant.      [*68] 

£  M.  Stedf  for  Respondent. 

Bj  the  Court,  Lewis,  C.  J. : 

As  the  appellant's  statement  and  respondent's  counter- 
'Mement  on  appeal  in  this  case  came  before  us,  without 
BJDg  engrossed,  we  are  unable  to  determine  the  merits  of 
>o  plaintiffs  claim;  neither  can  we  determine  whether  the 
krdict  of  the  jury  is  sustained  by  the  evidence.  But,  upon 
B  following  instruction,  which  appears  from  the  record  to 
m  been  given  by  the  court  below,  the  judgment  must  be 
tened:  "The  jury  are  instructed  that  the  plaintiff,  in 
dar  to  recover  in  this  action,  must  prove  that  he  was  en- 
bd  tothe  premises  and  waters,  and  that  the  defendant 
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damaged  bim  by  the  diversion  of  said  water  from  his  prem- 


ises." 


That,  to  entitle  the  plaintiff  to  recover  in  an  action  oi 
ejectment,  he  must  show  that  he  is  entitled  to  the  poeaei- 
sion  of  the  premises,  there  can  be  no  donbt;  bat  that  be  il 
not  required  to  show  that  he  is  also  entitled  to  the  enjoj- 
ment  of  any  stream  of  water  which  may  ran  through  it;  or 
that  he  was  damaged  by  the  diversion  of  it  by  the  defend* 
ant,  is  equally  clear. 

The  primary  object  of  the  action  of  ejectment  ii 
[*G9]  the  recovery  of  the  *possession  of  real  property;  and 
originally,  only  nominal  damages  were  ever  recova- 
able  in  it.  The  real  damages  was  recoverable  only  in  an 
action  for  mesne  profits  (1  Chit.  PI.  192);  and  it  has  never 
been  held  necessary,  in  an  action  of  ejectment,  for  the 
plaintiff  to  prove  that  he  has  suffered  actual  damage  by  tbe 
ouster  of  the  defendant. 

At  common  law,  when  the  title  of  the  real  plaintiff  vu 
controverted,  it  was  only  necessary  to  prove:  1.  Thatta 
had  the  legal  title  to  the  premises  at  the  time  of  the  denufle 
laid  in  the  declaration.  2.  That  he  also  had  the  right  d 
entry.  3.  That  the  defendant,  or  those  claiming  under  bim, 
were  in  possession  of  the  premises  at  the  time  when  the 
declaration  was  served.  (2  Greenl.  Ev.,  §303.)  Notwitk* 
standing  section  64  of  our  practice  act  authorizes  the 
recovery  of  mesne  profits,  and  damages  for  waste  commited 
on  the  premises  in  the  action  of  ejectment,  yet  it  by  bo 
means  makes  it  necessary  for  the  plaintiff  to  prove  damages 
to  entitle  him  to  recover  the  possession  of  the  premiflea. 
Under  the  present  practice,  if  the  plaintiff  proves  the  right 
of  possession  in  himself,  and  the  withholding  of  the  premie* 
by  the  defendant  at  the  time  the  action  is  instituted,  issnfi* 
cient  to  entitle  him  to  a  recovery.  (Payne  v.  Ti'cadwtB,  M 
Cal.  220.) 

It  was  stated  by  counsel,  upon  the  ai*gument  of  this  case, 
that  some  of  the  instructions  which  appear  in  the  record  ot 
this  case  belong  to  another  case  between  tbe  same  parties 
and  that  they  were  not  given  by  the  court  below  in  thiscasa. 
This  may  be  so,  \>\x\,  no  «\.e>^^  Viv^^  been  taken  to  correct  th 
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[,  and  we  cannot  look  beyond  it  for  facts  npon  which 
iko  determine  this  appeal.  We  find  other  erroneous  instruc- 
«3ons  in  the  transcript,  which  counsel  for  defendant  asked 
fc  be  given  to  the  jury,  but  whether  they  were  so  given  or 
*rt  does  not  appear  from  the  record;  we  must  therefore  pre- 
wnme  they  were  not,  in  obedience  to  the  rule  that  all  pre- 
emptions are  in  favor  of  the  regularity  of  the  proceedings 
oi  courts  of  record. 

The  judgment  of  the  court  below  must  be  reversed,  and  a 
Hew  trial  ordered« 

BRikTTY,  J.,  did  not  participate  in  this  decision. 


b-  - 


C.  A.  LOW,  Appellant,  v.  S.  A.  BLACKBUBN, 

Bespondent. 

[2  Nevada,  70.] 

n  EouiTX— CoMFiHBD  TO  Plkadikos. — ^In  equity,  no  decree  can  be 
Bade  in  f atot  of  a  party  upon  groands  not  set  forth  in  the  pleadings. 
I-— To  QnzET  TnuB. — Decrees  in  equity  to  quiet  title  should  be  against 
an  parties  to  the  suit  standing  in  the  same  relation  to  the  property. 

Appeal  from  a  decree  rendered  in  the  District  Court  of 
tte  First  Judicial  District,  the  Hon.  Caleb  Bdbbane  pre- 
siding. 

Williams  dt  Bidei\  for  Appellant. 

L*  Aldrick^  for  Bespondent. 

By  ibe  Court,  Bbosnan,  J. : 

This  is  a  suit  in  equity  instituted  to  quiet  the  title  to  a 
Certain  interest  (viz. :  one-tenth)  in  mining  ground  known 
^  the  "  Crown  Point  Claim."  The  material  facts  and  alle- 
gitions  in  the  complaint,  so  far  as  necessaij  to  a  full  under- 
Mttiding  of  the  case,  are  substantially  these:  That  at  the 
Mnmencement  of  the  action,  and  for  years  anterior,  the 
appellant,  Low,  was  the  lawful  owner  and  in  the  possession 
^  the  property  in  controversy;  that  his  title  is  founded 
^^[Nm  A  Talid  deed  of  conveyance  executed  by  one  Black- 
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burn  in  1860,  whereby  and  tbrough  mesne  conveyance 
tbe  estate  (said  one-tenth)  vested  in  him»  Ijow;  that  tha 
defendant,  Sarah  A.  Blackburn,  is  the  widow  of  caid  BWe-  |i 
burn,  and  the  defendant,  Minnie  Blackburn,  isthedao^tt 
of  the  said  Sarah  and  of  the  deceased  John  L.  Blackbon, 
and  an  infant;  and  that  the  defendant  Small  is  lier  didf 
appointed  guardian;  that  the  defendants  unlawfall;  chin 
some  interest  or  estate  in  said  property  (the  guardian  claim- 
ing on  behalf  of  his  ward)  which  claim  beclouds  and  dep^ 

ciates  the  value  of  said  property. 
[*71]      *The  complaint  prays  that  Low  be  adjudged 

only  lawful  owner,  and  that  his  title  be  quieted,  ibI 
the  defendants  be  barred  and  enjoined  from  further  ai- 
sorting  any  interest  in  or  claim  to  any  portion  of  saidundh 
vided  one-tenth  of  said  mining  ground. 

The  answer,  which  is  joint,  simply  "  denies  each  and 
every  allegation  contained  "  in  the  complaint. 

The  case  was  tried  by  the  court  without  the  interrentiflft 
of  a  jur}%  and  no  portion  of  the  evidence  is  embodi*  I  ii 
the  record.  TVe  have,  therefore,  to  determine  the  caaeupoa 
the  pleadings  and  findings  of  the  district  court  as  thef 
appear  before  us.  The  court  finds,  in  the  first  instance,  il 
follows: 

"That  the  plaintiff  was,  at  the  commencement  of  this 
action,  and  prior  thereto,  had  been,  and  still  is,  the  owntf 
of  the  i)remi8es  described  in  the  complaint,  and  deraigna 
title  thereto  from  John  L.  Blackburn,  who  died  in  the 
latter  part  of  the  year  1861." 

The  court  also  finds  that  the  plaintiff  was  in  possession  ol 
the  property  described  in  the  complaint  at  the  time  the 
action  was  commenced.  The  court  further  finds,  "  that  at 
and  before  the  commencement  of  this  actiou,  the  said  de- 
fendants, Sarah  A.  Blackburn  and  B.  F.  Small,  not  being 
in  i)ossessiou,  were  asserting  title  to  the  premises  aforesaid, 
advi'i-soly  to  the  plaintiff,  and  under  and  by  virtue  of  the 
title  of  John  L.  Blackburn,  deceased,  which  is  in  th« 
plaintiff,"  the  said  Sarah  claiming  for  herself  as  widow,  and 
the  srtid  Small  claiming  as  guardian  for  his  ward. 
Had  the  ca^  teaiaOL  uA.  \.\iv&  \yoint,  as  we  Ounk  it  ahonld 
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BO  far  as  we  are  advised  by  the  record,  there  would 
no  impediment  to  a  decree  in  favor  of  the  plainti£^ 
the  appellant  in  this  court.  Clearly,  the  facts  thus  far 
9  not  only  authorized,  but  demanded  such  a  results 
e  important  allegations  in  the  bill  of  complaint  were 
a  and  established  according  to  the  findings  of  the  dis^. 
^ourty  and  as  a  legal,  as  well  as  a  logical  sequence,  (if 
omplaint  stated  a  sufficient  cause  of  action  as  to 

no  question  is  made)  the  plaintiff  was  entitled  to  the 
decree. 

is  declared  to  be  the  owner  and  in  possession  of  the 
see,  and  that  the  defendants — Sarah  in  her  own  right 
low,  and  Small,  the  only  person  who  could  assert  the 
as  the  guardian  of  the  infant — were  claiming  adversely 
I.  But  the  embarrassment  of  this  case,  if  there 
any,  seems  to  arise  from  the  ^introduction  ou  [*72] 
ial  of  certain  documentary  evidence,  the  use  or 
sibility  of  which  this  court  cannot  understand  from 
oord. 

he  sixth  finding  of  the  district  court  it  is  stated,  that 
i  time  of  the  commencement  of  this  action,  several 
rere  pending  between  the  defendant  in  this  suit,  Sarah 
ickbum  and  others,  concerning  the  premises  in  dis- 
jid  certain  interests  in  the  Yellow  Jacket  mine;  and 
for  the  purpose  of  adjusting  and  settling  all  the  mat* 
1  controversy,  the  attorneys  of  the  respective  parties 
it  (the  defendant,  Sarah  A.  Blackburn,  assenting), 
A  into  a  written  stipulation,  the  substance  of  which, 
6  sake  of  brevity,  we  state  only  so  far  as  it  afifects  the 
inder  consideration.  In  that  document  it  was  agreed,, 
s  to  the  title  of  John  L.  Blackburn  to  the  undivided 
mtii  part  of  the  "Crown  Point  claim"  (the  property 
ed  in  this  case),  it  should  be  perfected  in  Charles  L. 
by  sale,  judgment,  or  otherwise,  as  the  attorneys  of 
spective  parties  litigant  may  deem  proper;  and,  there- 
that  said  Low  should  convey  ten  feet  of  said  ground 

MCrown  Point  claim,"  free  of  incumbrances,  to  the 
Unt^  Sarah  A.  Blackburn. 
court  below  next  finds  that  the  defendant,  Sarah  A. 
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Blackburn,  ratified  and  adopted  this  stipulation,  and  fliat 
this  suit  was  brought  with  her  consent,  upon  the  recom- 
mendation of  the  attorneys  of  both  parties,  as  being  tha 
best  means  of  carrying  the  aforesaid  stipulation  into  effect. 

Upon  the  foregoing  facts,  the  district  court  ordered  tiie 
entry  of  a  decree  declaring  Low  to  be  the  lawful  o^mier  d 
the  premises  described  in  the  complaint  as  against  Saiak 
A.  Blackburn  and  all  persons  claiming  under  her;  and  com- 
manding him  to  convey  ten  feet  of  the  ground,  free  of  in- 
cumbrances, to  the  said  Sarah.  We  think,  the  court,  ii 
making  this  order  to  convey,  manifestly  erred.  In  doing 
so,  however,  we  believe  the  district  judge  was  unquestion- 
ably influenced  by  the  clause  in  the  aforesaid  stipnlatioD, 
and  a  laudable  desire  to  settle  and  determine  the  whob 
controversy,  and  thereby  prevent  any  possible  future  litigi- 
tion  for  the  enforcement  of  that  stipulation.  But  as  the 
case  stands,  the  agreement  to  convey  the  ten  feet  of  gronnd 
could  not  be  enforced  at  the  time,  even  by  a  bill  fori 
specific  performance,  for  the  reason  that  the  conveyanea 
was  subject  to  a  condition  not  yet  performed.  Bf 
[*73]  the  ^agreement,  Low^s  obligation  to  convey  did  not 
mature.  He  was  to  convey  when  his  title  should 
have  been  perfected.  This  was  not  yet  consummated.  On 
the  contrarj',  the  defendant,  Sarah  A.  Blackburn,  bj  her 
defense  in  this  suit,  is  resisting  the  efforts  of  Low  to  phoe 
himself  in  the  necessary  position  to  convey  to  her  a  clear 
title  pursuant  to  the  terms  of  the  stipulation.  The  perfect* 
iug  his  title  to  one-tenth  of  the  whole  claim,  was  a  condi- 
tion precedent  to  the  executing  a  conveyance  of  the  ten  feel 
And  courts  of  chancery  do  not,  under  such  circumstancei^ 
decree  a  specific  j^erformance. 

If  this  relief  be  refused  in  a  case  where  a  complaint  ii 
filed  for  that  special  purpose,  there  can  be  no  reason  « 
authority  for  granting  it  upon  an  answer. 

But  this  case  stands  in  a  still  worse  light.  The  answer  \ 
prays  for  no  affirmative  relief.  Neither  does  it  advance  »  ^ 
single  fact  or  statement  upon  which  the  court  would  bean-  : 
thorized  to  grant  such  relief.  Even  in  equity,  where  tech- 
nicalities are  moaV\y  Ai^eowxitftuancod,  a  party  can  hm 
relief,  if  at  a\\,  onVy  xxpou  Wi^  ci^^^^^^ii^ Vci^i^^^iftdaaB^ 
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Ko  decree  can  be  made  in  favor  of  a  party  upon  grounds 
i  set  forth  in  his  complaint  or  answer.     The  rule  is  abso- 
le,  in  chancery,  that  a  party  can  only  recover  upon  the 
Be  he  presents.     Secundum  allegata  at  probata.     {BaUey  v. 
fder,  10  N.  T.  363,  370;  Bip^^e  v.  Bomaine,  2  Edw.  Ch. 
ft-7;  Beaiy  v.  Swarthoui,  32  Barb.  293.) 
Again,  the  decree  under  review,  in  our  opinion,  is  erro- 
0118  in  other  particulars,  and  seems  inconsistent  with  facts 
and  by  the  court.     As  matter  of  fact  the  judge  finds  that 
e  defendant  Small,  on  behalf  of  the  infant,  asserts  and 
aims  title  adversely  to  the  plaintiff,  yet  the  decree  acquits 
.m  with  costs  in  his  fuvor;  and  in  doing  so  necessarily 
.Tea  him  unbridled  license  to  continue  the  assertion  of 
ich  adverse  claim.     This  ought  not  to  be  tolerated. 
If  the  mother  is  legally  restrained  from  asserting  her  ad- 
claim,  so  should  any  other  person  standing  in  the 
relation  to  the  property.    The  right  which  the  infant 
laims  is  identical  in  all  its  features  with  that  of  the  widow 
4  deceased.     The  claims  of  both  are  joint  for  the  same 
nbject,  derived  from  the  same  source,  and  equally  un- 
bonded (if  not  just)  in  the  eye  of  the  law.     Under  the  facts 
ttd  circumstances  of  this  case,  if  the  law  will  silence 
tte^claims  of  the  one,  it  is  but  right  as  well  as  log-  [*74] 
Ittl,  that  the  same  law  will  silence  the  claim  of  the 
lifter.    As  to  this  tlie  guardian  Small,  stands  in  the  same 
idation  to  this  property,  as  regards  his  right  to.  assert  this 
adverse  claim,  as  does  Sarah  A.  Blackburn.     And  if  he 
^^fte  permitted  to  do  in  his  fiduciary  character  what  the 
^er  defendant  is  restrained  from  doing,  any  decree  made 
1^  this  case  would  be  shorn  of  its  efficacy.     All  that  would 
^  necessary  on  his  part  would  be  to  increase  his  industry 
H  the  slander  of  the  title,  and  thus  counterpoise  the  silence 
Qiposed  by  the  law  upon  his  co-defendant.     Hence  it  fol- 
lows that  Small  also  should  be  restrained  from  setting  up 
^  asserting,  as  such  guardian,  any  adverse  claim  to  the 
Property  described  in  the  complaint. 

In  conclusiony  we  glean  from  the  record  the  following  ad- 
^ii&mal  facts: 

John  L.  Blackburn,  in  1860,  conveyed  and  transferred 
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tiiis  ground,  and  the  court  finds  that  the  title  so  ood 
was  iu  TjoWy  at  the  commencement  of  this  siut.  Blac 
died  in  1861. 

.  Then^  if  the  deed  of  convejanoe  in  1860  was  miffic 
transfer  his  title  and  interest,  and  this  title  was  in  Loi 
this  suit  was  instituted,  (which  facts  the  court  belon 
it  follows,  as  matter  of  law,  that  neither  the  widow, 
nor  the  infant>  Minnie,  has  any  estate  or  interest  in  \ 
puted  property.  It  is  but  proper,  however^  to  say 
connection,  that  anything  advanced  in  this  opinion 
intended  to  affect  or  prejudice  in  the  least  degree  ai 
or  equitable  right  to  which  the  infant,  Minnie  Blac 
may  be  entitled.  If  she  have  any,  the  hiw  will  r» 
when  she  reaches  her  majority. 

The  decree  of  Uie  district  court  is  reversed,  and  ih 
remanded  for  rehearing,  with  leave  to  the  defendant 
A.  Blackburn,  to^  amend  the  answer  so  as  to  confer 
the  suggestions  in  this  opinion,  as  to  the  stipulated  1 
of  ground;  each  party  paying  their  own  costs  on  I 
peal. 

Beatty,  J.,  being  disqualified,  did  not  participate 
decision. 
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APPLICATION  FOR  A  WRIT  OP  PROHIBITION, 

or  PROHIBITXON — When  MAT  IssuE.^Axi  Order  of   prohibition   may 

rae  from  this  court  in  a  proper  case  to  arrest  the  progress  of  a  trial. 

It  Bach  order  shonld  not  issue  when  there  is  other  and  adequate 

medy. 

-Office  or  the  Wbit. — The  office  of  such  writ  is  not  to  correct  errora 

it  to  preTent  courts  transcending  the  boundaries  of  their  jurisdiction. 

JxTDOMSKT— But  One. — There  cannot  be  two  final  judgments  in  the 

me  action. 

-^AfpeaIi'  tbou  Istbblocdtdbt  Obdbb.— No  appeal  lies  from  an  order 

Ade  before  ftnal  judgment,  except  in  such  cases  as  expressly  authorized 

'  statute. 

kSLB  AND  Leoax*  Dbtenses — How  Tbied. — ^Wheu  there  are  two  dis* 

net  defenses,  it  is  not  the  proper  practice  to  impanel  one  jury  to  try 

le  equitable  defense,  and  another  the  legal  defeuse.    It  is,  however, 

x>per  to  keep  the  two-  defenses  separate.    The  judge,  himself,  may 

rat  hear  and  determine  the  equitable  side  of  the  case;  or,  if  in  doubt, 

b  may  sabmit  special  issues  to  the  jury  who  are  to  try  the  law  side  of 

IB 


08  case  was  pending  in  the  District  Court  of  the  First 
cial  District,  before  the  Hon.  Bichard  Bising,  pre- 
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Aldrich  &  De  Loug,  for  Petitioner. 
JVilllama  d:  BixUr,  against  Petitioner. 
[*77]      *By  the  Court,  Bbosnan,  J. : 

r 

This  action,  while  in  progress  of  trial  in  the  district 
court,  was  temporarily  arrested  by  an  order  of  prohibitioA 
from  this  court. 

The  power  of  the  court  to  make  such  an  order  in  a  proper 
case  is  unquestionable,  because  it  is  expressly  authorised 
and  conferred  by  the  Constitution  of  the  state.  (Art  6. 
Sec.  4.)  Nevertheless,  the  writ  ought  not  to  issue  nhen 
there  is  another  and  adequate  remedy.  Properly  speaking 
the  office  of  the  writ  of  prohibition  is  not  to  correct  erron^ 
but  to  prevent  courts  from  transcending  the  limits  of  their 
jurisdiction  iu  the  exercise  of  judicial  but  not  ministerial 
power.  (2  Hill,  367  et  seq.;  also  Id.  363.)  This  applioi- 
tion  is  made  principally  on  the  ground  that  no  appeal  liei 
in  this  instance,  and  therefore  this  court  should  quash  the 
writ  aud  permit  the  trial  to  proceed  to  a  teimination  in  the 
court  below. 

The  facts,  so  far  as  necessary  to  be  stated  for  a  clear  no* 
derstandiug  of  the  single  question  before  us,  are  these: 
The  complaint  is  in  ejectment  and  contains  the  usual  allegi- 
tious.  The  answer  sets  up  a  general  denial  and  other  de- 
fenses. It  also  sets  up  a  strictly  equitable  defense.  In 
this,  that  the  asserted  title  or  claim  of  the  plaintiff  is  de- 
rived from,  and  through  a  deed  of  conveyancey  absolute 
upon  its  face,  but  which  iu  fact  is  claimed  to  be  a  mortgage 
to  secure  the  payment  of  an  antecedent  debt — a  defeasance 
having  been  executed  and  delivered  coutemporaneooslj 
with  the  deed. 

The  answer  prays  an  affirmative  relief,  that  the  deed  be 
declared  by  the  judgment  of  the  court  a  mortgage,  thai  an 
account  of  the  amount  due  thereon  may  be  taken,  and  that 
the  defendant  be  permitted  to  pay  whatever  amount  maj 
be  found  due,  and  thereby  redeem  the  property  from  in- 
cumbrances. 

Upon  the  trial  tiio  patties  Erst  proceeded  to  try  theiasnei 
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ed  by  ibis  equitable  defense,  leaving  tbe  law  brancb  of 
case  to  be  afterwards  tried.     A  jury  was  tbereupon  im- 
9led  and  sworn  to  try  tbe  equity  side  of  tbe  case.     But 
Bsues  were  framed  for  submission  to  tbe  jury,  and  it 
iH  tbat  after  tbe  defendant  bad  closed  its  evidence  on 
branch  of  tbe  case,  tbe  district  judge  withdrew  tbe  mat- 
from   tbe  jury,   on  tbe    ground,   we  presume, 
.t  ibis  equitable  defense  bad  not,  in  bis  opinion,  [^78] 
I    sustained.    Tbat  jury  was    discharged,   and 
Jier  was  impaneled  to  try  tbe  issues  of  law.     Mean- 
ie,  upon  the  termination  of  tbe  equitable  defense  in  tbe 
1  of  the  court,  a  decree,  as  if  made  upon  a  distinct  and 
jpendent  bill  in  equity,  was  signed  by  tbe  judge,  filed 
entered.     This  judgment  or  decree  adjudged,  not  only 
i  the  deed  alleged  to  be  a  mortgage  is  an  absolute  deed, 
it  further  declares  tbat  tbe  premises  described  therein 
>  property  in  controversy)  were   duly  conveyed  to  tbe 
ntiflf.     From  this  alleged  decree,  tbe  defendant  instantly 
Brtook  an  appeal  to  this  court,  filing  tbe  usual  notice 
undertaking.    Having  done  this,  tbe  court  was  applied 
or  a  writ  to  stay  tbe  progress  of  tbe  trial  below  until  tbe 
sal  should  be  determined  (tbe  court  below  having  re- 
d  a  continuance)    upon    tbe    assumption,    or    rather 
md,  that  the  appeal  bad  taken  tbe  case  bodily  from  tbe 
-t  below,  and  deprived  that  court  of  further  jurisdiction 
lie  time  being. 

pon  full  consideration  of  those  facts,  we  have  come  to 
conclusion  tbat  an  appeal  at  present  does  not  lie  in  this 
— that  no  such  final  judgments  as  warrants  an  appeal 
been  entered,  or  could  have  been  entered,  at  tbe  stage 
be  trial  when  this  alleged  decree  was  entered.  There 
iot  be  two  final  judgments  in  tbe  same  action,  and  each 
the  subject  of  appeal.  If  there  may  be  two,  there  may 
acre.  Such  practice,  if  tolerated,  would  encourage  and 
lulate  litigation,  instead  of  preventing  a  multiplicity  of 
B  and  appeals,  which  is  tbe  plain  and  acknowledged  in- 
ion  and  object  of  our  code  of  procedure,  as  has  been 
nently  declared  by  the  courts  of  tbe  state  from  which 
system  lias  emanated.  Another  serious  objection  to  tbe 
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exercise  of  ibis  right  of  appeal,  in  the  present  condition  d 
this  action,  presents  itself.     It  is  this:  This  action  is ooft' 
single;  and  no  matter  how  many  intermediate  ordenytt- 
tries,  or  decrees  (name  them  as  yon  please)  the  conit  mq 
make  dnring  its  progress  to  a  final  determination  of  tte 
riglit  of  the  respective  parties  litigant  in  the  principal  sal^ 
ject  matter,  whenever  the  controversy  is  brought  to  in  ad, 
then  the  judgment  becomes  a  finality,  and  should  be  on, 
single,  like  the  action  which  it  determines.  It  should,  hot* 
ever,  be  so  comprehensive  as  to  dispose  of  and  settle  iD 
material  and  disputed  points  presented  by  the  jdflid- 
[*79]  ings,  unless  this  course  of  practice  be  ^obserrednl 
followed.      Aside  from  the  objection    already  ad-j 
vanced,  and  others  that  might  be  mentioned,  there  nuutba; 
embarrassment  and  difficulty  in  the  introduction  of  ajnd^. 
ment  record  in  evidence  in  any  future  action  where  its  iM 
and  effect  may  be  necessary.     The  judgment-roll  is  the fini- 
and  best  evidence  in  the  way  of  estoppel  or  otherwise.  Oir^ 
statute  declares  of  what  that  roll  shall  consist.    It  Boi 
contain  the  summons,  the  pleadings  and  judgment,  andanj 
orders  relating  to  the  change  of  parties.     (Laws  1861,  p^ 
347,  Sec.  203.) 

But  if  there  be  two  final  judgments  in  the  same  actiflib 
this  statute  cannot  be  complied  with.  We  do  not  fafgoi 
the  fact  that  appeals  may  be  taken  from  certain  orders  aad 
decisions  of  courts  before  final  judgment.  But  snch  ail 
expressly  authorized  by  statute,  and  this  is  not  one  of  A* 
enumerated  coses.  (Stats,  of  1864,  p.  81,  sec.  30.)  Hi 
appeal  lies  from  an  order  made  before  final  judgment^a*  - 
cept  in  the  cases  specified  in  this  statute.  Therefor^ 
regarding  the  alleged  decree  of  the  district  court,  aswedo^ 
of  no  more  effect  than  simply  as  an  order  made  inthecaaaei 
and  not  being  embraced  within  those  interlocutory  ordtfi 
declared  appealable  by  the  statute,  we  must  hold  the  appe*! 

to  be  ineffective,  and  of  course  inoperative  in  staying  th 
trial. 

A  judgment  is  the  "final  determination  of  the  rights  ol 
the  parties  in  the  action."  This  is  the  definition  given  *« 
It  in  the  New  York  code,  and  it  is  defined  in  the  very  8i»8 
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irdsin  our  stattite.  (Laws  of  1861,  p.  338,  sec.  144.)  In 
pport  of  oar  opmion  that  no  fixMtl,  and  therefore  no  judg- 
mt  that  conld  be  legally  appealed  from,  has  been  ren- 
red  in  this  action,  we  refer  to  the  following  cases,  deter<^ 
ined  under  and  since  the  New  York  code  went  into 
leration:  (4  Corns.  415-16;  2  Kernan,  591*2;  6  Smith, 
4-5.) 

We  might  rest  here,  but  in  view  of  the  mode  in  which  the 
ial  has  been  thus  far  conducted,  it  maybe  proper  to  make 
ime  further  suggestions.  Judging  from  the  formality  and 
Muraoter  of  what  is  called  a  decree  in  this  case,  it  would 
mn  as  though  there  had  been  two  distinct  actions  before 
le  court.  There  could  have  been  no  possible  necessity  for 
Kb  a  course.  This  is  not  advanced  with  any  view  of 
msure  as  regards  court  or  counsel,  but  because 
BQch  mode  of  proceeding  enhances — and  that  un-  [*80J 
eoessarily — the  costs  of  the  parties  litigant,  and 
eonuse  it  is  anomalous,  and  we  think  unprecedented,  that 
iisrent  juries  should  be  sworn  to  try  different  parts  or 
sues  itt  the  same  cause  on  the  same  trial.  We  do  not, 
iwever,  think  it  impro^ier  that  in  oases  of  this  character, 
hen  an  equitable  defense  is  interposed,  this  particular  de* 
nse  should  be  first  disposed  of.  Indeed,  we  have  no  doubt 
lat  the  equitable  defense  should  first  be  tried.  The  reason 
!  this  course  is  manifest  to  every  tyro  in  the  profession, 
at  this  could  have  been  done,  and  we  think  it  ought  to 
ivebeen  done,  by  the  judge  sitting  as  a  chancellor  in  the 
ret  instance;  and  if  he  wtis  fully  convinced  as  to  the  suffi- 
micj  or  insufficiency  of  the  equitable  defense,  he  could 
Kclude  or  receive  it  upon  the  trial  of  the  legal  issues  as  his 
idgment -should  sway.  If  he  had  doubts  upon  any  points, 
le  solution  of  which  required  the  enlightenment  of  his 
o&science,  he  could  have  framed  special  questions  of  facts 
r  issues,  as  they  are  technically  denominated,  to  be  an- 
gered by  the  jury  trj'iug  the  main  cause.  In  this  way,  no 
ttter  how  the  general  verdict  may  go — whether  for  plaintiff 
*  defendant — if  it  be  contrary  to  the  effect  of  the  special 
idings,  or  as  they  are  sometimes  called,  special  verdict, 
B  general  verdict  must  yield,  and  judgment  will  be  en- 
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tered  acconling  to  the  force  and  legal  effect  of  the  speciil 
findings.  The  decree  so  called,  to  wliicli  allusion  has  ben 
made,  and  which  was  supposed  to  be  appealable,  we  think 
trenches  upon  the  province  of  the  jury  as  regards  the  legal 
side  of  the  case.  It  goes  too  far  in  stating  that  the  preni- 
ises  in  dispute  were  duly  conveyed  to  the  plainti£  The 
equitable  question  to  be  determined  was  whether  the  deed 
was  not  in  fact  a  mortgage.  That  fact  having  been  detle^ 
mined  in  the  mind  of  the  court,  the  trial  could  have  pro- 
ceeded, and  whether  an  order  declaring  his  conclusion  bad 
been  entered  or  not,  would  have  made  no  difference  to  the 
court  in  its  ruling  on  the  trial.  But  on  this  application  i6 
cannot  modify  or  correct  it,  as  it  is  not  before  us  properij 
for  review.  It  will  be  subject  to  the  examination  of  the 
court,  if  the  case  should  hereafter  come  before  us  upon 
appeal  from  the  final  judgment  in  the  case. 

The  court  was  in  the  hopes  of  having  longer  time  for  tha 
preparation  of  their  written  opinion  in  this  caae^ 
['^'Sl]  their  decision  having  ^already  been  orally  announced. 
But  upon  the  request  of  counsel,  and  from  deferenea 
to  that  request,  and  especially  in  view  of  the  fact  that  our 
opinion  may  aid  somewhat  in  the  trial  of  the  cause  now  in 
progress,  wo  have  denieil  ourselves  the  leisure  to  present 
our  views  so  elaborately  and  methodically  as  we  vonld 
desire.  However,  we  have  no  doubt  as  to  the  correctneai 
of  the  conclusion  at  which  we  have  arrived. 

It  follows  that  the  writ  of  prohibition  heretofore  iasoed 
should  bo  i-ecalieil  and  set  aside. 

It  is  so  ordered ;  and  the  district  judge  is  directed  to  pio- 
ceed  and  try  the  aforesaid  action. 

The  defendants  will  pay  the  costs  on  this  appeal. 

Beatty,  J.,  did  not  participate  in  this  decision. 
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HN  C.  SCOTT,  Eespondent,  v.  THE  BULLION  MIN- 

ING  CO.,  Appellant. 

[2NKVADA,   81.] 

onxiDiiB  USED  TS  DiFFEBEirr  Cases— How  Tassh.  —  When  two  cases 
tan  pending  in  the  same  court,  between  the  same  parties,  a  deposition 
maj  be  taken  upon  one  notice,  affidavit,  and  commission,  to  be  read  in 
both  eases. 

K. — ^A  deposition  taken  in  one  case  may  be  nsed  between  the  same  par- 
lies in  another;  so  a  deposition  entitled  in  two  cases  between  the  same 
parties  may  be  nsed  in  either. 

V— Whek  Taken  Twice. — Where  the  deposition  of  the  same  witness  is 
taken  twi<^r  and  it  appears  that  the  first  examination  covered  the  whole 
ground  of  controverHy,  and  was  regnlarly  taken,  the  court  might  refui^ 
to  hear  the  second  deposition.  Bat  the  regular  method  would  be  to  ap- 
pear and  contest  the  issuance  of  the  second  commission. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
iet,  Hon.  B.  8.  Mesick  presiding. 

Williams  dc  Bixler,  for  Appellant. 

C.  E,  DeLong^  for  Bespondent. 

*By  the  Court,  Lewis,  C.  J. :  [*82] 

Ilie  principal  question  involved  in  this  appeal,  and  the 
Ij  one  which  we  deem  it  necessary  to  pass  upon,  arises 
on  the  ruling  of  the  court  below  in  rejecting  the  deposi- 
Dsof  Harter  and  Forcade.  The  objection  urged  against 
BIT  admission,  by  counsel  for  plaintiff,  was,  that  the  affi- 
vit,  notice,  and  commission  upon  which  the  depositions 
nre  taken,  were  all  entitled  in  two  different  actions,  viz. : 
fci  C.  8coU  V.  The  Bullion  M.  Co.,  and  The  Bullion  M.  Co. 
John  C.  Scott. 

These  two  actions,  it  appears,  were  pending  in  the  same 
'Qrtatthesame  time :  the  one  an  action  for  ejectment  brought 
^  Scott  to  recover  a  certain  interest  in  the  Bullion 
)mpany'8  mining  ground,  *and  the  other  an  action  [*83] 
quiet  title  brought  by  the  Bullion  Company  against 
ott.  The  defendant,  wishing  the  testimony  of  Harter  and 
raide,  who  were  residing  in  the  state  of  California,  made 
plicatioii  for  a  commission  for  their  examination.    The 
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notice  of  application,  the  affidavit  of  James  M.  Walker, 
iipou  which  the  application  was  made,  and  the  commisaon, 
are  all  entitled,  as  before  stated,  in  both  actions.  Tbe  no* 
tice  informed  the  plaintiff,  that  upon  the  9th  day  of  Maich, 
A.  D.  1865,  application  would  be  made  to  one  of  the  distnet 
judges  of  the  county  of  Storey  for  a  commission  to  take  thft 
deposition  of  Isaac  M.  Harter  and  Jacob  Forcode  in  the 
two  actions  then  pending  between  the  plaintiff  and  defend- 
ant in  the  district  court  of  Storey  county,  i.  e.,  ScoU  v,  BnJr 
lion  Company  and  The  Bullion  Company  v.  ScoU^  and  tka 
commission  directs  the  commissioner  to  take  the  depositions 
of  Harter  and  Forcade  in  answer  to  the  interrogatories  an- 
nexed, as  witnesses  in  the  two  actions  above  mentioned. 
No  cross-interrogatories  were  filed  by  the  plaintiff.  Th0 
depositions  were  taken  and  properly  returned,  but  upon  the 
trial,  counsel  for  plaintiff  objected  to  the  reading  of  then, 
for  the  reason  before  stated.  The  objection  was  sustained, 
and  this  ruling  is  assigned  as  error.  The  objection  was  not 
well  taken,  and,  in  our  opinion,  the  court  below  erred  in 
rejecting  the  depositions.  Though  the  issuance  of  one  com- 
mission in  two  or  more  cases,  situated  as  these  are,  maj 
not  be  commendable  practice,  we  cannot  say  that  it  is  not 
a  substantial  compliance  with  the  statute.  Section  three 
hundred  and  eighty  of  the  practice  act  provides  the  manner 
in  which  the  deposition  of  a  person  not  residing  in  the  Stale 
may  be  taken.  That  it  shall  be  upon  ''commission  issued 
from  the  court  under  the  seal  of  the  court  upon  an  order  ot 
the  judge  or  court,  or  probate  judge,  on  the  application  ol 
either  party,  upon  five  days'  notice  to  the  other."  "  It  sbaB 
W  issued  to  a  person  agieed  upon  by  the  parties,  or,  if  tbey 
do  not  agree,  to  txwy  judge  or  justice  of  the  peace  selected 
by  the  officer  granting  the  commission,  or  to  a  commissioner 
appointevl  by  the  governor,"  etc.  Unless  it  is  claimed  that 
a  vounuissiou  to  take  testimony  in  two  actions  is  a  com- 
missiv>u  in  neither,  it  would  seem  that  the  proceedings  to 
obtain  the  dejH^sitions  in  question  were  in  substantial  com- 
plianoo  with  section  three  hundred  and  eighty. 

The  notice   itself   is   unquestionably  snfficiuit  ia 
[*^4]  either  of  the  c;ises.    *How,  therefore,  merely  making 
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notice  in  both^  destroys  it  so  .that  it  is  a  notice  in 
lOTf  we  cannot  see. 

^nce,  in  our  opinion,  notice  was  given  in  both  actions, 
affidavit  was  also  made  in  both,  and  the  commission 
orizes  and  directs  the  commissioner  to  take  the  deposi- 
i  in  both  cases.  Tme^  there  was  but  one  notice,  one 
ivit»  and  one  commission  in  both  cases,  but  the  notice, 
lyit  and  commission  were  all  so  formed  as  to  answer 
le  requirements  in  both  actions,  and  the  mere  fact  that 
»  was  not  a  distinct  set  of  these  papers  in  each  case 
Id  not  prejudice  the  parties  interested  when  the  require- 
A  of  the  law  are  substantially  met  by  one  set,  as  in  this 
> 

it  there  is  another  reason  for  this  view  of  the  question* 
taking  of  testimony  by  deposition  is  purely  a  chancery 
tice,  and  was  never  recognized  in  the  courts  of  law 
.  the  innovation  of  the  modern  practice, 
le  common  law  recognized  no  testimony  except  such  as 
delivered  viva  voce  in  open  court,  whilst  the  courts  of 
eery  have  always  possessed  and  exercised  the  power  to 
\  commissions  for  the  examination  of  witnesses,  and 
Banner  of  executing  the  commissions  and  returning  the 
i  depended  upon  the  rules  and  practice  of  the  court 
5r  than  upon  any  statutory  provisions.  ( Brown  v.  South- 
I,  9  Paige,  350.)  When,  therefore,  this  practice  of 
ng  commissions  for  the  examination  of  witnesses  and 
og  depositions  is  extended  to  courts  of  law  by  statute, 
lame  rules  which  govern  the  courts  of  chancery  in  re- 
ng  them  should  also  be  recognized  by  the  courts  of  law 
le  absence  of  any  direct  statutory  provisions.  For  it 
IS  to  UB  the  most  obvious  suggestion  of  reason,  that 
1  the  statute  confers  upon  the  courts  of  law  any  chan- 
powers,  the  same  rules  by  which  the  powers  were  ex- 
led  by  courts  of  chancery  should  govern  the  courts  of 
iathe  exercise  of  them.  The  statute,  of  course,  so  far 
i  prescribes  the  mode  of  procedure,  must  be  strictly 
died  with;  but  beyond  that,  and  in  the  absence  of  any 
itoxy  roles,  the  rules  adopted  in  the  courts  of  chancery 
Id  goyera.    Oar  statute  only  prescribes  the  manner  in 
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which  depositions  maybe  taken,  and  we  are  compelled  to 
resort  to  the  practice  in  chancery  for  the  rules  goTenuag 
the  use  of  them  when  so  taken.     So  far  as  the  statntoiyw- 
qnirements  are  concerned  they  have  been  loBowel 
[*85]  If  then,  by  *tho  practice  in  chancery,  the  depodtioM 
of  Hiirter  and  Forcade  would  be  admissible,  thfij 
were  so  in  this  case  on  the  trial  in  the  court  below.   Itii 
an  old  rule  in  chancery  that  a  deposition  in  one  soitmaylia 
used  in  another  between  the  same  parties,  where  the  wm 
question  is  involved  in  both.     (2  Dan.  Ch.  Pr.  1011, 8 A. 
K.  Mar.  525.)     Surely  we  can  see  no  reason  why  one  depo- 
sition which  is  taken  in  two  cases  cannot  be  used  in  either. 
Under  that  rule  it  was  of  no  consequence  what  the  title  d 
the  action  might  be  in  which  the  deposition  was  taken,  to 
entitle  a  suitor  to  use  it  in  another  and  entirely  diffeieot  i 
action  between  the  same  parties — it  was  only  necessary  to 
show  that  both  suits  involved  the  same  question. 

There  seems  to  be  no  good  reason,  then,  whyadepofr 
tion  bearing  the  title  of  two  actions  should  not  be  used  ia 
any  action  involving  the  same  question  between  thesaiM 
pa.**ties,  and  certainly  not  in  either  of  the  actions  in  vlii(& 
it  was,  in  fact,  taken.  The  case  of  7  Monroe,  576,  seaai 
to  be  directly  in  point,  sustaining  our  view  of  the  qnestioa; 
and  wo  do  not  now  see  sufficient  reason  to  justify  us  indi> 
regarding  its  authority  in  this  case. 

There  may  have  been  good  reasons  for  rejecting  the  sefr 
ond  depositions,  but  none  appear  in  the  transcript 

The  ground  taken  by  the  court  below  for  its  roling  ii 
utterly  untenable.  If  the  first  depositions  were  full  vi 
complete,  covering  all  the  points  in  the  case,  and  there  wn 
no  legal  objection  to  their  being  used  on  the  trial,  it  wonlc 
have  boon  proi>er  for  the  court  to  reject  the  second  depori 
tions  and  allow  the  first  to  be  used;  although  the  bettoi 
practice  in  such  cases  would  be  to  appear  and  object  to  flu 
issuance  of  iho  second  commission.  In  this  case,  had  i 
Uvn  shown  that  the  first  depositions  contained  a  fuH  mi 
oomploto  examination  of  the  witnesses,  and  that  there  tr* 
no  legal  objection  to  their  being  used,  we  could  not  si] 
that  tho  court  Inflow  erred  in  ruling  oat  tho  second  depott 


3G6.]  Cmr  op ViBaiNiA  v.  Chollar-Potosi  M.  Co.    609 

Points  decided. 

This  is  not,  however,  shown;  and  from  the  testl- 
id  facts  before  as,  it  is  impossible  to  say  that  the 
was  not  issued  for  the  purpose  of  taking  the  testi- 
3on  some  question  omitted  in  the  first  depositions, 
lia.  purpose  of  making  some  point  more  clear  or  ex- 

s  the  reason  upon  which  the  court  below  rejected 
md  deposition  is  untenable,  and  no  other  appearing 
transcript,  we  are  compelled  to  reverse  the  judg- 
d  award  a  new  trial,  and  it  is  so  ordered. 


:ator  and  board  of  aldermen  of  tfie 

nr  OF  VIRGINIA,  Appellants,  v.  THE  CHOL- 
B-POTOSI  GOLD  AND  SILVER  MINING  CO., 

tPONDENT. 

r2  Nkyada,  86.] 

1  AMD  8  or  Abtiolb  vm  Constbttxd— Gek8rai<  and  Spbcxal 
— HmnciPAii  CoBPOBATioivs. — ^The  court  in  oonstming  these  sec- 
Hdd,  that  section  8  is  inoperative  until  acted  upon  by  the  legis- 
.  That  section  1  means  that  the  legislature  shall  pass  general 
9r  the  formation  of  corporations;  but  that  no  corporation,  except 
■ations  for  municipal  purposes,  shall  be  created  by  special  act. 
^ixT  A  Municipal  Cobpobation.— The  city  of  Virginia  was  a  mu* 
1  corporation  when  the  Constitution  was  adopted,  and  has  never 
I  to  be  a  corporation.  The  law  amending  the  charter  is,  therefore, 
tational. 

07  Hnm  SuBJBCT  to  Taxation. — The  products  of  mines  are 
tal  property,  and  w  such  subject  to  taxation  for  municipal  pur- 

^MOFKKiY  Bbmoted  Bbtond  Cobpobatx  Limits.  —  All  property 
the  municipality  is  subject  to  one  annual  taxation,  and  it  makes 
'ennoe  that  it  is  removed  beyond  the  corporate  limits  before  the 
it  of  tf^  is  specified,  or  the  mode  of  collecting  established. 

ov  Taxation. — The  Constitution  requires  that  all  ad  valorem 
hall  be  as  nearly  equal  as  may  be:  Held,  that  the  mode  of  assebs- 
>  ptooeeds  of  mines  does  not  violate  that  principle  of  equality. 
9B  BBFDvmo  Iniobmation. — The  municipal  authorities   of  the 

Yirgiiua  may  add  a  penalty  for  refusing  to  give  the  assessor 
infonnation  to  enable  him  properly  to  assess  the  products  of  a 


(1)  JttaU  ffiTwrfa,  ex  x«l.  Jo$qph  lUuendock,  v.  S,  T,  Swift,  11  Kev. 
laH  i  MV.  lia  (3)    3  Nev.  173:  4  Nev.  178,  819.) 
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Appeal  from  the  District  Court  of  the  First  Judicial  Die-, 
trict,  Hon.  R.  S.  Mesick  presiding. 

The  facts  are  stated  in  the  opinion. 

Chirk  Churchill  and  McRae  &  BhodeSf  for  Appellants. 

Billy €1*  &  WhUmaUy  for  Eespondents. 

[*88J      *By  the  Court,  Beatty,  J. : 

This  was  a  suit  brought  for  the  collection  of  municipii 
taxes  alleged  to  be  due  from  the  defendant  to  the  city  of 
Yirginia  for  taxes  on  the  products  of  a  mine. 

Virginia  was  a  city  existing  under  territorial  law  whei 
the  Constitution  was  adopted.  In  March,  1865,  the  still 
legislature  passed  a  law  rechartering  the  city,  and  repealing 
the  former  law  granting  a  charter,  so  far  as  it  was  inocHh 
sistcnt  with  the  new  act  of  incorporation.  Sec.  17  of  thei 
act  of  March,  1865,  empowers  the  board  of  aldermen  "To 
levy  and  collect  taxes  on  all  property  within  the  city,  bo& 
i*eal  and  personal,  made  taxable  by  law,  for  state  or  conntf  j 
purposes/'  Sec.  20  of  the  same  act  authorizes  the  boaid 
to  provide  by  ordinance  the  manner  of  assessing  and  col- 
lecting taxes. 

The  first  election  under  the  new  charter  took  place  tha 
fii-st  Monday  in  May.  The  new  officers  qualified  the  second 
Monday  of  May.  The  board  of  aldermen  in  the  month  d 
September  following  passed  an  ordinance  prescribing  tht 
mode  of  assessing  and  collecting  taxes. 

That  ordinance  provided  for  a  quarterly  assessment  and 
payment  of  the  tax  on  the  proceeds  of  the  mines;  the  first 
quarter  to  commence  the  last  Monday  of  May,  and  end  the 
last  Miuulay  of  August,  1865.  The  ordinance  in  prescribing 
the  manner  of  assessing  the  taxes  on  the  proceeds  of  mines  ] 
follows  the  same  course  prescribed  by  the  state  legislature  for 
i\ssessing  them  for  state  puri>oses.  That  is  in  substance  to 
ascertain  the  amount  anvl  yield  of  ores  for  each  mine  for  one 
quarter,  to  devluot  from  the  gross  yield  first  twenty  dolka 
jH^rtou;  then  to  deiUiet  from  the  remainder  one-fourth,  of 
twouty-iive  jior  cent.,  suid  to  assess  tho  remainiiig  thie*' 
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rtlis  at  the  same  ad  valorem  tax  as  other  property.  The 
ftplaint  sets  out  all  the  foregoing  facts,  and  many  other 
lb  to  which  it  is  not  now  necessary  to  allude,  as  the  con- 
ited  points  in  the  case  will  be  explained  by  the 
^^;oing  statement  and  such  Additional  facts  as  we  [^9] 
II  be  obliged  to  allude  to  in  the  course  of  this 
inion. 

She  court  below  sustained  a  demurrer  to  the  complaint, 
A  entered  judgment  for  defendants,  and  the  plaintiff 
Ideals  to  this  court  from  the  judgment  rendered  by  the 
oi  below. 

"We  will  follow  the  counsel  of  respondent  in  noticing  the 
Bnrent  grounds  on  which  they  claim  the  judgment  must 
VtQstained. 

7'Krst,  it  is  claimed  that  the  city  of  Virginia  is  not  a  cor- 
BBtiony  and  its  aldermen  have  no  municipal  powers,  for 
Mb  reason  that  the  law  of  March,  1865,  granting  the  new 
Ittter,  is  Toid,  because  it  is  in  conflict  with  Constitutional 
VOvisions.  Sec.  8,  article  8,  of  the  Constitution  is  in 
hie  words:  "The  legislature  shall  provide  for  the  organ - 
ttion  of  cities  and  towns  by  general  laws;  and  restrict  the 
^ers  of  taxation,  assessment,  borrowing  money,  con- 
ning debts  and  loaning  their  credit,  except  for  procuring 
t^lies  of  water.*' 

tLere  is  a  requirement  of  the  legislature  to  do  a  certain 
big,  to  pass  a  general  law  on  a  certain  subject.  This 
cmsion  of  the  Constitution  remains  inoperative  until  the 
gislatare  performs  its  duty;  at  least  it  remains  inoperative 
» fur  as  any  positive  effect  is  to  be  given  to  it.  But  it  may 
>  contended  that  it  has  a  negative  effect — that  it  raises  an 
oplied  prohibition  against  the  legislature  passing  any 
iidal  haa  for  organizing  cities  or  towns.  Although  there 
MBon^atiye  terms  in  the  clause,  if  it  stood  alone  and 
18  not  qualified  by  any  other  clause,  we  would  certainly 
*0  inclined  to  bold  that  such  was  the  intention  and  effect  of 
^0  section.  Otherwise  it  would  be  useless,  for  if  the  legis- 
itvrB  first  passes  a  general  law,  and  then  goes  on  to  pass  a 
Mai  law,  organizing  each  new  town  or  city  as  it  comes 
to  eiisteiioey  the  general  law  would  be  a  dead  letter  in  the 
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statute  book.  Doubtless  the  framers  of  the  Constit 
in  ten  (led  that  section  of  the  organic  law  to  have 
beneficial  effect.  But  there  is  another  section  of  the 
stitutiou,  to  wit:  section  1,  of  article  8,  which  we 
settles  this  question.  That  section  reads  as  follows: ' 
legislature  shall  pass  no  special  act  in  any  manner  lel 
to  corporate  powers,  except  for  municipal  purposee 
corporations  must  be  formed  under  general  laws;  an 
such    laws   may,   from   time  to   time,    be  altered  o; 

pealed. 
[*90]  *The  expression,  **in  any  manner  relatbgtc 
porate  powers/'  is  a  rather  ambiguous  phrase 
we  think  the  framers  of  the  Constitution  meant  bj 
language  to  prohibit  the  formations  of  coi-porations  by  i 
acts.  The  subsequent  language,  "but  incorporatione 
be  formed  under  general  laws,*' shows  that  was  the  i 
ing  intended  to  be  conveyed.  Then,  to  use  more  app: 
ate  language,  the  section  would  read  in  this  way: 
legislature  shall  pass  general  laws  for  the  formation  o 
poratioua;  but  no  corporation  (except  corporatioxi 
municipal  purposes)  shall  be  created  by  special  act.** 

This,  we  think,  is  what  the  Constitution  meant  i 
press. 

Is  there  not  here  positive  implication  that  the  l^ia 
may  create  municipal  corporations,  much  stronger  thi 
negative  implication  in  section  eight,  that  they  shall 
Besides,  tlie  {.K>wer  to  create  municipal  corporations: 
usually  exercised  by  state  legislatures,  and  we  ought : 
infer  that  the  legislature  of  this  state  was  inhibited 
I  ho  oxoreise  of  such  power,  unless  the  Constitution! 
sonaWy  clear  on  the  point. 

But  thort^  is  another  view  to  take  of  this  power.  1 
bo  tiiat  the  OKHiveutiou  intended  by  section  eight  topi 
tl:a:  a'.l  row  towns  and  cities  should  bo  organist  ui 
gx^v.orAi  law.  Af:or  they  were  once  organized,  if  theii 
v'UYu:ws:a::vvs,  :u;d  nootssiiies  required  more  extensi 
tu\nv  \vs;riou\l  iiuiiiaiious  u(H>n  the  municipal  offioen 
tluvi*^  K\  ntorrwi  by  U:o  gieneral  law,  the  l^isktoro 
«rrb  'ho  iviucvlv  by  s^^^i^  act.    If  such  was  the  inte 
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'think  the  new  charter  was  framed  strictly  in  accorda 
li  the  idea.    Virginia  was  a  chartered  city  wlien  tlie  C 
lation  was  adopted;  it  was  already  organized  as  a  m\ 
al  govemnient.     It  has  never  ceased  to  be  such.     \ 
w  charter  is,  in  effect,  bnt  an  amendment  of  the  old  c 
the  legislature  could  pass  any  special  law  in  respec 
micipal  corporations  (and  of  that  wo  have  no  doubt), 
nk  there  is  no  constitutional  objection  to  this  one. 
rhe  act  creating  the  new  charter  expressly  authorizes 
ard  of  aldermen  to  provide  for  the  levy,  assessment, 
llection  of  a  tax  on  all  property,  real  and  pei-sonal,  in 
:jj  which  is   subject  to   taxation  for  state  and  coi: 
irposes. 

Admitting  the  city  of  Virginia  to  be  a  legally  con- 
itated  *corporation,  it  is  contended  the  corporate  [* 
Bthorities  liad  no  power  to  levy  this  particular  tax 
&  the  proceeds  of  the  mines. 

The  corporation  is  authorized  to  tax  ''all  the  prope 
Bil  and  |>ersonal,  in  the  city,  which  is  subject  to  taxa 
Estate  and  county  purposes." 

But,  say  respondents,  these  ores  attempted  to  be  to 
)B  not  real  estate  in  the  nature  of  things,  and  not  persi 
Q/«,  because  the  statute  declares  they  are  not. 
Xhe  fifth  section  of  the  revenue  act  defines  real  and 
oal  estate,  and  winds  up  with  this  proviso:  "That  { 
d  silver  bearing  ores,  quartz,  or  minerals  from  which  { 
silver  is  extracted,  when  in  the  hands  of  the  produ 
ereof,  shall  not  mean,  nor  be  taken  to  mean,  nor  bo  li: 
,d  assessed  under  the  term  'personal  propcrtj*,'  as  use 
is  section  of  this  act,  but  is  specially  excepted  therefr 
id  shall  be  listed,  assessed,  and  taxed  as  hereinn 
•ovided." 

As  we  understand  this  proviso,  it  docs  not  intend 
■es  which  are  the  product  of  mines  shall  in  no  case  be  1 
r  treated  as  personalty,  but  simply  that  sneh  ores  are 
>  1)6  considered  as  included  within  the  defiiiition  of 
Mial  property,  as  used  in  that  section,  and  that  they 
4  to  be  listed  or  taxed  under  the  general  provisions  ii 
rd  to  personal  property,  but  under  other  and  special 
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visions  as  to  tbe  product  of  mines.     We  think  tbe  pi 
of  mines  are  personal  property  subject  to  taxation  for 
and  county  purposes,  and  also  to  municipal  taxation, 
tbe  law  conferring  tbe  taxing  power  on  tbe  corporate  ani 
itics  of  Virginia.    It  is  furtber  objected,  tbat  this 


was  on  property  not  in  tbe  city  wben  tbe  ordinance  n 
passed  for  tbo  assessment.  Tbe  assessment  was  on  properi|i 
wbicb  was  in  tbe  city  after  tbe  passage  of  tbe  law  bj  w 
legislature. 

All  property  witbin  a  city  or  state,  except  that  v\aA. 
is  in  tiansUuy  is  liable  to  one  annual  taxation.  The  act  of 
tbe  legislature  was  sufficient  authority  for  taxing  all  prop- 
crty  witbin  tbe  city  after  tbe  passage  of  that  act.  Itnuida 
no  difference  when  the  ordinance  was  passed  or  the  assof 
ment  made;  if  it  were  owned  and  held  in  tbecit^'ataDTtiiM 
during  tbe  year  after  tbe  law  was  passed,  it  was  subject  to 
taxation.  The  duty  to  pay  a  tax  on  the  property  mH 
[*92]  whilst  the  property  was  in  the  city.  It  could  make*il 
difference  that  it  was  removed  from  tbe  citj  beM 
tbe  ordinance  was  passed  prescribing  the  amount  of  tax il| 
be  paid,  and  tbe  manner  of  assessing  and  collecting.  Thflil- 
is  no  objection  to  making  an  act  so  far  retroactire  as  tl 
enforce  tbe  performance  of  an  existing  duty.  TVedonol 
think  tbe  position  tbat  the  ordinance  is  void,  because^ 
attempts  to  assess  by  legislation,  is  tenable. 

Tbe  tenth  article  of  the  Constitution  provides:  "The leg- 
islaturo  shall  provide  by  law  for  a  uniform  andeqnaln^ 
of  assessment  and  taxation,  and  shall  prescribe  snchregt* 
lations  as  shall  secure  a  just  valuation  for  taxation  of  il 
property,  ival,  personal,  or  possessory,  except  mines  oi 
mining  claims,  the  pr^K^eeds  of  which  olone  shall  be  taxed.* 

Tbo  loading  feature  of  this  section  is  tbat  the  taxatwi 
sliall  Iv  tHjual  and  uniform,  and  tbat  the  proceeds  of  th 
miuo8  only  shall  be  tilled.  In  other  words,  whilst  the  bod; 
of  ibo  mine  remains  unt;ixeil,  tbe  ore  taken  out  (for  thaii 
ti:o  primary  prvveods  of  tbe  mine),  shall  be  subject  to  ih 
s;nr.o  ui/  iM."  :Y?.i  taxation  as  other  property.  The  modeo 
asscssmout  pr^scribt  d  by  tbe  legislature,  and  followed  k 
tl;o  oiiY  orvUu'AUvx\  w;:s  doubtless  intended  to  arrive  at  4 
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ae  Talne  of  the  ore,  and  tax  it  at  that  value.  It  is  evident 
ken  the  ore  is  taken  out  of  the  mine  it  is  not  worth  what 
will  yield;  for  if  ore  be  taken  out  which,  by  working  pro- 
ass  will  only  yield  twenty  dollars  per  ton,  and  it  costs 
irenty  dollars  to  haul  it  to  a  mill  and  have  it  worked,  it  is 
Mdly  worth  nothing;  hence  it  was  very  properly  provided 
liat  in  assessing  ores,  twenty  dollars  per  ton  should  be 
lien  from  the  actual  yield  of  such  ores,  that  being  gen- 
tally  considered  about  the  cost  in  the  principal  mining  dis- 
ricts,  of  hauling  ores  to  the  mills  and  working  them,  at  the 
ime  the  law  was  passed.  In  addition  to  the  deduction  of 
itenty  dollars  per  ton,  there  is  a  deduction  of  twenty-five 
Percent,  from  the  remainder.  Why  this  latter  deduction 
18  made,  it  would  be  hard  to  say,  but  this  is  not  injurious 
0  those  who  pay  taxes  on  the  proceeds  of  mines,  and  they 
Ave  no  right  to  complain.  There  ought  to  be  some  set- 
led  mode  of  ascertaining  the  value  of  ores  or  the  proceeds 
f  mines.  The  legislature  is  the  body  to  prescribe  that 
method.  If  there  is  nothing  in  the  manner  prescribed 
tossly  unjust  and  in  violation  of  that  principle  of  equality 
rescribed  in  the  Constitution,  this  court  would  not  inter- 
»re  with  their  action. 

^Absolute  equality  in  assessments  is  known  to  be  [^3] 
^possible.  We  do  not  see  anything  in  the  mode 
Tescribed  by  the  legislature,  and  followed  by  the  ordinance, 
rhich  so  far  violates  the  principles  prescribed  in  the  Con- 
titation  as  to  authorize  us  to  say  the  spirit  of  that  instru- 
nent  has  been  disregarded.  The  fixing  of  a  valuation  of 
ive  hundred  dollars  per  ton  on  all  ores,  when  the  owners 
T  managers  of  mines  refuse  to  furnish  the  means  of  making 
•  more  correct  assessment,  is  apparently  a  rather  harsh 
ole,  but  there  is  no  difficulty  in  avoiding  such  assessments, 
fa  party  willfully  refuse  information,  it  is  but  a  just  penalty 
^  neglecting  to  perform  a  plain  duty;  in  such  case  they 
ui  only  blame  themselves. 

As  the  board  are  authorized  to  prescribe  by  ordinance 
he  method  of  enforcing  payment  of  these  taxes,  we  see  no 
eaeon  why  they  may  not  add  a  penalty  for  not  paying  the 
ttes  when  demanded^  which  shall  compensate  the  city  or 
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its  attorney  for  the  trouble  and  delay  of  enforcing  Uteeol- 
lectiou.  Tbe  judgment  is  reversed.  The  court  below  vil 
reinstate  this  cause  on  the  calendar,  overrule  the  demnrrei; 
allow  the  defendant  to  answer  if  it  chooses  to  do  bo,  aid 
proceed  with  the  trial  of  the  cause. 


B.  F.  HASTINGS  &  CO.  v.  THE  BUBNING  MOSCOW 

COMPANY. 

[2  Nkyada,  93.] 

^  JUDOUENT  FOB  GoLD  GoiN  YoiT*. 

t  JuBisDicnoN  NOT  CoNFKBRKD  BT  CoNSKNT. — A  defendant  cansot,  \n  tobp 
sent,  confer  jurisdiction  on  a  coort  to  enter  an  illegal  jndgmenti  or  i    j 
judgment  beyond  the  jurisdiction  of  the  conrt.  \ 

Void  Juimmkmts.— An  appellate  court  will  set  aaidd  or  modifj  Toid,  Mill 
as  erroneous,  judgments. 

Appeal  from  the  District  Court  of  the  First  Judicial  D» 
trict,  Hon.  Richard  Rising  presiding. 

The  facts  are  stated  in  the  opinion. 

Uillyei'  &  Whitman  and  J.  H.  Haixiy,  for  Appellants* 

Crittenden  &  Siuulerland,  for  Respondents. 

[*95]      *By  the  Court,  Beatit,  J. : 

This  was  a  case  in  which  judgment  was  rendered  against 
defendant  upon  two  promissory  notes  and  an  account. 

The  judgment  is  in  terms  for  gold  coin  of  the  United 
States,  and  the  only  error  complained  of  is  that  the  jndg- 
meut  calls  for  coin,  when  under  the  rulings  of  this  court,  in 
Burling  v.  Goodman,  the  judgment  should  haye  been  for 
money  generally,  and  not  for  any  particular  kind  of  money. 

The  respondents  make  two  answers  to  this  assignment  of 
error. 

First.  The  judgment  in  this  case  was  rendered  in  iii 
present  form  by  consent  of  appellants,  and  therefore  tbej 
aro  ostoppod  from  appealing  or  complaining  of  any  errort 
in  the  judgment. 

(1)  lN«T.ai4:  lNeT.573i  INer.eoi;  IKer.CU.   AJlthtmcmmmnowmr^^^* 
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lecond.  That  the  words  ''gold  coin"  are  mere  sarplns- 
I,  and  do  not  affect  the  yaliditjof  the  judgmenty  or  make 
lifferent  in  effect  from  what  it  would  be  if  these  words 
re  not  employed. 

)n  the  first  point,  two  things  are  to  be  considered.  First, 
I  the  appellants  consent  to  the  rendition  of  judgment  in 
present  form;  second,  if  they  did  assent,  does  it  pre- 
ide  them  from  now  objecting. 

When  the  case  was  first  before  the  court,  it  would  seem 
3  defendant  (appellant)  answered — filed  some  sort  of  peti- 
»n,  and  made  some  motion  in  the  case.  Before  the  peti- 
m  was  disposed  of,  the  following  stipulation  was  filed : 
"It  is  hereby  consented  and  stipulated  that  the  answer, 
tition,  and  motion  on  the  part  of  defendant  above  named, 
9  hereby  withdrawn,  and  plaintiff  allowed  to  take  judg- 
mt  according  to  the  facts  stated  in  their  complaint.'* 
[mmediately  after  the  filing  of  this  stipulation  in  this 
le,  judgment  was  entered,  and  in  the  judgment  is  this 
ital:  ''And  by  consent  of  the  said  attorneys  in  open  court 
)  answer,  petition,  and  motion  of  defendant  are  with- 
kwn,  and  that  judgment  be  rendered  in  favor  of  the  plaint- 
;  and  against  the  defendant  for  the  several  sums  men- 
ned  in  the  complaint  herein,  with  the  interest  thereon, 
claimed  in  said  complaint." 

[t  is  not  claimed  that  the  stipulation  authorizes  a  gold 
m  judgment,  but  it  is  said  that  the  words  "as  claimed" 
the  foregoing  quotation  from  the  recitals  of  the 
Igment  refer  to  the  character  of  the  ^judgment  [^G] 
kad  for  in  the  prayer  of  the  complaint,  and  the 
ifay  of  judgment  in  gold  coin.     We  think  the  phrase  "as 
limed "  refers  simply  to  the  intei-est  claimed.     It  means, 
bn  altc^ether,  that  plaintiff  may  take  judgment  for  the 
018  claimed  in  the  complaint,  with  interest  at  the  rates 
timed  in  the  complaint.    We  think  the  recitals  have  refer- 
ee to  the  amounts  and  rates  of  interest  admitted  by  de- 
idant,  and  not  to  the  form  of  judgment. 
That  was  fiiied  by  law,  and  required  no  admissions  from 
)  defendant;  and  none,  in  our  opinion,  is  expressed  or 
iended  to  be  expressed  in  this  recital. 
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We  are  satisfied  if  the  defendants  hod  in  the  most  uh 
equivocal  manner  consented  to  a  jadgment  for  gold  cm, 
this  court  would  still  have  been  bound,  on  appeal,  to  lerem 
or  modify  the  judgment.  When  a  defendant  consentB  toi 
judgment  against  himself  he  must  be  held  to  admit  ereij 
possible  fact  consistent  with  the  pleadings  which  would  ba 
necessary  to  support  the  judgment.  It  may  also  be  heU 
that  by  consent  he  waives  all  erroi*s.  But  no  defendantctt 
by  consent  confer  power  or  jurisdiction  on  a  court  to  enta 
an  illegal  judgment  or  a  judgment  beyond  the  jorisdietki 
of  the  court.  If  a  man  is  on  trial  for  larceny  in  a  court  oalj 
having  criminal  jurisdiction,  he  can  plead  guilty;  bothe 
cannot  at  the  same  time  authorize  the  court  to  enter  judg- 
ment in  damages  against  himself  and  in  favor  of  tbe  pio- 
secutor  for  the  value  of  the  goods  stolen.  So  a  man,  if 
sued  for  a  debt  in  a  court  of  civil  jurisdiction,  may  cone 
into  a  court  and  assent  to  a  judgment  for  the  money,  bot 
he  could  not  authorize  the  court  to  add  to  the  judgment  a 
order  that  if  the  same  was  not  paid  in  a  certain  time,  de* 
fendant  should  be  imprisoned  until  the  debt  was  paid. 

In  this  case,  no  judgment  could  be  entered  in  gold  coin 
without  an  express  violation  of  law.  We  do  not  think  de- 
fendant could  authorize  the  court  to  violate  law. 

With  regard  to  the  second  point,  that  the  words  "gold 
coin  "  are  mere  surplusage,  void  and  without  eflfect  undtf 
the  rulings  of  this  court,  we  are  compelled  to  differ  with  tta 
counsi  1  for  respondent. 

We  do  not  hesitate  to  say  that  a  tender  of  legal  tend* 
notes  made  and  kept  good  would  discharge  a  judgments 
gold  coin.  But  on  the  other  hand,  the  sheriff  mnA 
[*07]  obey  the  onlers  of  the  *court  of  which  he  is  an  of- 
ficer. If  the  court  orders  him  to  sell  projierty  t(X 
gold  ho  must  do  so,  or  he  is  in  contempt.  The  oitler,  Aen, 
that  tho  judgment  must  be  made  in  gold,  although  void,ia 
nn  i^nlor  niado  by  a  court  having  jurisdiction  of  the  defend- 
ant, and  also  of  the  action  in  which  the  order  is  made. 

This  onlor.  although  void,  may  operate  unjustly  to  de- 
londaut,  and  wo  soo  no  reason  why  this  court  may  not  co^ 
>^vt  it.     This  court  has  jurisdicUoii  of  the  parties  and  ol 
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action,  and  we  think  should  correct  all  illegal  orders 
le  in  the  case,  although  perchance  where  the  order  is 
rly  void  the  defendant  might  be  able  to  maintain  an  ac- 

against  a  ministerial  officer  enforcing  it.  Appellate 
is  frequently  set  aside  void  judgments,  as  well  as  those 
jh  are  merely  erroneous  and  not  void.  (See  Gray  v. 
tpp,  4  Cal.  185;  Zander  v.  Coe,  5  Cal.  230;  Kwulol/y. 
Iheimer,  2  Kernan,  593.)  We  have  modified  all  judg- 
fcs  of  this  chai*acter  heretofore  before  us,  except  in  the 

of  MUclidl  cfe  Hundley  v.  Bromhergei\  That  we  re- 
dd; because  there  were  other  seeming  errors,  and  it  did 
tppear  to  us  full  justice  would  be  done  either  party  by 
iple  modification.  In  this  case  we  will  pursue  the  same 
dee  as  heretofore  in  similar  cases. 
le  judgment  in  the  court  below  must  be  so  modified  as 
rike  out  all  that  part  of  it  which  relates  to  gold  coin, 
le  court  below  is  ordered  to  make  such  modification, 
appellant  will  recover  its  costs  in  this  court. 

;wis,  G.  J.,  did  not  participate  in  this  decision. 


.  CLABE,  Respondent,  v.  THE  BUENING  MOS- 
COW  COMPANY,  Appellant. 

[2  Nevada,  97.] 

APPEAL  from  the  First  Judicial  District,  Hon,  HiCHABn 
G  presiding. 

judgment  in  gold  coin  held  erroneous. 
C.  Whitman,  for  Appellant. 
^ienden  db  Sundetiand,  for  Eespondent. 

:  the  Court,  Beatty,  J. :  [*98] 

»  only  error  complained  of  in  this  case  is  that  the 
lent  is  for  gold  coin.  It  only  differs  from  the  case  of 
Hastings  &  Co.  against  the  same  defendant  in  this, 
he  jodgment  is  founded  on  a  trial  and  finding  of  facts, 
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and  not  on  the  consent  of  defendant.  Upon  iheanihoritf 
of  B,  F,  Hastings  &  Co,  v.  the  same  defendant,  the  jadg- 
ment  in  this  ease  is  modified  so  as  to  strike  oat  all  tliat  po^ 
tion  thereof  which  requires  the  same  to  be  satisfied  in  gold 
coin.  The  court  below  is  directed  to  make  said  modificAtioiL 
The -appellant  will  recover  its  costs  in  this  court 

Lewis,  G.  J.,  did  not  participate  in  this  decision. 


THE  VIRGDJIA  &  GOLD  HILL  WATER  CO.,  Be- 
SPONDENT,  V.  THE  BUliXDJG  MOSCOW  MINING 
CO.,  Appellant. 

[2  Nkvada,  98.1 

JOHN  GILLIG  &  E.  B.  MOTT,  Eespokdekts,  v.  THE 
BURNING  MOSCOW  MINING  CO.,  Appbllaot. 

[2  Nevada,  99.] 

JOHN  GILLIG,  Respondent,  v.  THE  BURNING  MOS- 
COW MINING  CO.,  Appelant. 

[2  Nevada,  99.] 

Appeal  from  the  First  Judicial  District  Court,  Hon.BiCH- 
ABD  Rising  presiding. 

judgment  in  gold  coin  held  ebboneous. 

B.  C.  Whitman,  for  Appellant. 

CHftenden  &  Sunderland,  for  Respondent. 

In  each  of  these  cases  the  following  opinion  was  renderei 

By  the  Court,  Beatty,  J. : 

The  judgment  in  this  case  will  be  modified  on  the  author- 
ity of  B.  F.  Hastings  dk  Co.  v.  same  defendant,  aod  I C* 
Clark  V.  same  defendant. 

The  court  below  will  modify  the  judgment  bystrikingout 
all  that  part  thereof  which  requires  the  same  to  bo  paid  or 
satisfied  in  gold  coin. 

The  appellant  will  recover  its  costs  in  this  court 

Lewis,  C.  J.,  did  not  participate  in  these  dedsioDS. 
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Points  decided. 


TINGS  &  CO.,  Kespokdents,  v.  THE  BUEN- 

MOSCOW  G.  &  S.  M.  CO.,  Appellant. 

\ 

[2  KXYAPA,  100.1 

7no5  UBDER  AN  Ebboneous  JxTDOBcxirr — How  Set  Asms. — 
16  supreme  coart  on  appeal  from  a  judgment  might  order  an 
md  sale  made  before  appeal  to  be  set  aside,  yet  it  is  dear  that 
t  court  after  case  reversed  has  concurrent . juiisdiotion  to  do 
bing.  It  is  the  proper  practice  after  a  judgment  has  been  re- 
his  court,  to  move  in  the  court  below,  when  these  facts  justify 
edings,  to  set  aside  a  sale  made  on  execution  under  an  erro- 
ment. 

rsoMEKT.— Sides  under  a  void  fudgmtnt  are  a  nullity.  But 
r  A  judgment  merely  erroneous  are  good,  and  pass  the  title 
«rty  sold. 

the  mere  reversal  of  a  judgment  will  not  invalidate  a  sale 
nade,  there  is  no  doubt  courts  may,  under  proper  ciroum- 
hen  the  rights  of  innocent  parties  are  not  thereby  injuriously 
3t  aside  such  sales. 

MEMT  Payable  in  Gold  Coin.  —  A  judgment  for  so  nrach 
e  paid  in  gold  coin  is  not  void.  The  judgment  is  valid,  but 
requiring  it  to  be  paid  in  coin  is  invalid.  All  parties  are 
otioe  the  invalidity  of  the  latter  clause. 
Sale  bhoxtld  be  Set  A^ide.  —  Sales  made  under  erroneous 
will  be  set  aside  as  far  as  can  be  done  without  injury  to  third 
iThen  a  judgment  is  reversed  the  parties  should,  as  near  as 
B  restored  to  the  condition  they  were  in  before  error  was  corn- 
third  party  purchasing  at  a  judicial  sale,  and  paying  his 
jht,  as  a  matter  of  policy,  to  be  protected.  When  the  judg- 
erely  modified,  and  the  plaintiff  has  been  the  purchaser  of 
t  may  or  may  not  be  necessary  or  proper  to  set  aside  a  previ- 


rom  the  District  Court  of  the  First  Judicial 
m.  BiCHABD  Bjsing  presiding. 

are  stated  in  the  opinion. 

WtUiams  and  B.  C.  Whitman^  for  Appellants* 

&  Sundei'land,  for  Bespondents. 

I  ■        '  ■ 

(1>  Ovezmled  in  4Nev.  462. 
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[*102J      *By  the  Court,  Beatty,  J. : 

This  cause  comes  before  us  under  the  following  circnm- 
stances:  In  the  year  1865,  plaintiff  obtained  judgment 
against  defendant  for  something  over  twenty-eight  thousand 

dollars.     The  judgment  directed   the  same  to  \)e 
[*103]  made   in  gold  coin.    Execution  issued,   and  *de- 

fendant's  property  was  levied  on  and  sold.  The 
execution  directed  the  amount  to  be  paid  in  gold  coin;  the 
advertisement  stated  the  sale  would  be  for  gold  coin,  and 
the  sheriff,  when  the  sale  was  made,  announced  it  would  be 
for  gold.  When  the  sale  was  made,  one  of  the  plaintiffs 
bid  the  amount  of  their  judgment,  including  interest,  costs, 
etc.,  for  the  property.  There  being  no  other  bid,  the  sherifi 
gave  a  certificate  of  purchase  to  the  plaintiffs,  who  hid  the 
amount  of  the  debt.  Whilst  the  bid  was  by  only  one 
plaintiff,  it  is  admitted  the  same  was  made  for  the  benefit 
of  all  the  plaintiffs.  Subsequent  to  the  sale  under  execu- 
tion, defendant  appealed  from  that  part  of  the  judgment 
which  required  the  debt  to  be  made  in  gold  coin.  Upon 
that  appeal,  this  court  directed  the  judgment  to  be  so  modi- 
fied as  to  strike  out  all  portions  thereof  directing  the  same 
to  bo  paid  or  collected  in  gold  coin. 

After  this  modification  was  made,  the  defendant  moved 
the  court  below  to  set  aside  the  execution  which  had  been 
issued  directing  the  collecting  of  the  judgment  in  gold  coin, 
and  also  the  s;ilo  made  thereunder.  The  court  refused  to 
sustain  this  motion,  aud  the  defendant  appeals  to  this  court. 
The  appellant  makes  two  points.  First — That  the  district 
court  had  jurisdiction  to  set  aside  the  sale  made  under  an 
irrogular  judgment.  Second — That  when  the  plaintiff  pnr- 
ohasos  under  an  irregular  judgment,  ho  must  be  deemed  io 
bo  oogniz;\nt  of  that  invgularity,  and  the  execution  and  sale 
will  bo  sot  aside.  Upon  the  first  point,  respondents  con- 
tond  that  the  district  court  has  no  jurisdiction;  that  juris- 
uiotion  of  this  entire  subject  has  been  given  by  statute  to 
this  oourt.  In  support  of  this  proiK>8ition,  respondents 
>>»»for  to  the  2S;\1  s^vtion  of  the  practice  act  of  1861,  and 
liio  Sih  socuou  ol  \W  wcv  ol\^?Ar-S,  VDL  wlation  to  courts  of 
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licli  are  as  follows:  ''Upon  an  appeal  from  a 
)r  order,  the  appellate  court  may  reverse,  affirm, 
the  judgment  or  order  appealed  from,  in  the 
tntioned  in  the  notice  of  appeal,  and  as  to  any 
he  parties;  and  may  set  aside,  or  confirm,  or 
'  or  all  of  the  proceedings  subsequent  to  or  de- 
pon  such  judgment  or  order;  and  may,  if  neces- 
roper,  order  a  rehearing.  When  the  judgment 
3  reversed  or  modified,  the  appellate  court  may 
>lete  restitution  of  all  property  and  rights 
erroneous  judgment  or  order;  and  *when  [*104] 
to  the  appellate  court  that  the  appeal  was 
elay,  it  may  add  to  the  costs  such  damages  as 
t." 

This  court  may  reverse,  affirm,  or  modify  the 
or  order  appealed  from,  as  to  any  or  all  of  the 
d  may,  if  necessary,  order  a  new  trial,  or  the 
al  to  be  changed.  When  the  judgment  or  order 
*om  is  reversed  or  modified,  this  court  may  make, 
16  inferior  court  to  make,  complete  restitution  of 
frand  rights  lost  by  the  erroneous  judgment  or 

nage  of  the  283d  section  of  the  act  of  1861  is  cer- 
d  enough  to  confer  on  this  court  power  to  set 
)  under  execution,  made  in  any  case  which  is  re- 
lis  court.  The  other  section  (section  eight  of  the 
)  we  think  does  not  by  its  terms  embrace  a  pro- 

this  kind.  It  was  probably  intended  merely  to 
ose  cases  where  specific,  real  or  personal  prop- 
insferred  from  one  party  to  the  possession  of  an- 
the  judgment  or  special  order  of  the  court,  and 
3  cases  where  there  was  a  sale  made  under  an 
oney  judgment. 

the  section  in  the  act  of  1864-5  does  or  does 
ede  that  in  the  act  of  1861,  may  be  somewhat 
le. 

.eem  it  unnecessary  to  decide  this  point.  Even  if 
tas  power  under  the  act  of  1861  to  make  an  order 
.6  an  execution  and  sale  made  under  an  erroneous 
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judgment,  vre  aro  clearly  of  opinion  the  district  court  has  ft 
concurrent  jurisdiction  with  this  court  to  afford  the  lib 
remedy.  And  wo  deem  it  the  best  and  most  regular  pnctiee 
to  make  such  motion  in  the  district  court. 

Generally,  to  sustain  such  motion,  many  facts  mnst  ho 
shown  which  would  not  be  shown  by  the  transcript  of  the 
record  used  on  appeal  from  the  judgment. 

It  would  be  an  absurd  practice  to  burden  the  transcripk 
sent  to  this  court  with  extraneous  matter,  only  to  be  used 
on  motion  to  set  aside  executions,  sales,  etc.,  sdtdT  reversal 
of  the  judgment. 

The  proper  practice  is,  where  a  case  has  been  reversed 

in  this  court,    to  move    the    court    below  to  set 

[^105]  aside  any  proceedings  ^intermediate  the  judgmeot 

and  reversal,  which  have  been  prejudicial  to  the 

applicant. 

How  far  the  court  below  can  or  ought  to  afford  relief,  will 
depend  on  circumstances. 

•Sides  made  under  executions  issued  upon  void  judgmenii 
ai*e  void  and  of  no  effect,  except  in  so  far  as  they  may  op* 
crato  as  a  cloud  on  the  title,  and  become  the  soucre  of  sd- 
noj'auco  and  litigation  to  the  x^arty  whose  property  has  bees 
sold. 

On  the  other  hand,  sales  under  executions  regularly  issued 
on  judgments  which  are  erroneous  but  not  void,  arevftlid 
sales,  and  pass  the  title  of  the  property  sold.  The  mere 
fact  that  the  judgment  is  afterwards  reversed  will  not  iDval* 
idato  the  Side. 

lUit  whilst  the  reversal  will  not  of  itself  invalidate  the 
SiiIo«  there  is  no  doubt  but  that  courts  may  and  will  set  aside 
8aIos  made  under  erroneous  judgments,  when  reason  and 
justioo  rtHjuiro  it  should  be  done,  and  the  rights  of  innoeeet 
inirtios  will  not  bo  injuriously  affected  thereby. 

This  o;iso  presents  some  peculiarities  not  to  be  found  in 
anv  of  I  he  o:iSi^s  to  which  the  court  is  referred. 

Tho  judgment  itself  was  not  void,  but  a  valid  and  subsist- 
ing judgment  for  so  much  money.  To  that  judgment  vtf 
luldod  a  olauso  rxL\]uiring  it  to  be  made  in  gold  coin.  Tiu> 
court  hc\v\  m  \W  C4^^  ol  MVUUxw  Broiken  v.  Sbxd  thi^  soeh 
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danse  is  altogether  invalid  and  of  no  effect.  That  a  de- 
dant,  notwithstanding  such  clause,  might  still  pay  the 
Igmeut  in  legal  tender  notes  before  the  same  was  reversed 
modified.  We,  as  yet,  see  no  reason  to  change  our 
inion  in  this  respect. 

U  we  are  correct  in  that  opinion,  then  this  part  of  the 
Igment  is  something  more  than  erroneous.  It  is  abso- 
tely  void,  and  all  persons  would  be  bound  to  take  notice 
at  such  a  judgment  could  not  be  rendered  by  the  court. 
li  an  execution  follows  a  judgment  which  the  court  could 
tl  under  any  state  of  facts  lawfully  render,  all  parties 
mid  be  bound  to  notice  the  illegality  of  the  judgment, 
A  could  not,  we  think,  be  held  as  innocent  purchasers 
ider  such  execution,  unless  the  result  of  a  sale  thereunder 
Bald  be  precisely  the  same  as  under  an  execution  upon  a 
gnlar  judgment.  Whether  the  advertisement  and  procla- 
itbn  of  a  sheriff  that  he  will  only  sell  for  gold 
din,  can  operate  injuriously  to  a  defendant  in  ex-  [^106] 
Ation,  we  will  notice  presently. 

WliUst,  as  we  have  before  stated,  sales  under  erroneous 
Igments  are  clearly  not  void,  it  has  been  an  established 
aetice  (and  such  practice  was  settled  upon  the  most  obvi- 
B  principles  of  justice  and  common  sense)  after  a  reversal 
a  judgment  to  set  aside  sales  and  proceedings  there- 
der,  so  far  as  it  can  be  done  without  injuriously  affecting 
e. rights  of  third  parties. 

After  a  judgment  has  been  reversed,  the  court  should,  if 
MiUe,  restore  the  parties  to  the  same  situation  they 
xmpied  before  the  error  was  committed.  If  the  plaintiff 
T/B  the  property  under  an  execution  sale,  made  by  virtue 
t  an  erromeous  judgment,  and  still  holds  the  property  at 
le  time  the  motion  is  made  to  set  aside  the  sale,  we  can 
tB  no  possible  reason  why  it  should  not  be  done.  If  the 
archase  is  made  by  a  stranger,  who  has  no  reason  to 
dieve  the  judgment  erroneous,  both  justice  and  the  policy 
the  law  require  that  the  sale  should  be  sustained. 
!&e  '.pairtj  having  paid  his  money  under  a  judicial  sale 
onU  not  be  deprived  of  his  property  and  turned  over  to 
ioiib4fiil  aetioa  against  the  plaintiff  for  the  recovery  back 


tbe  plaiutiS  being  tbe  bidder,  and  the  judgmeu 
wikrda  modified  so  as  to  reduce  it  to  $9,000,  tbi: 
no  grouud  for  setting  aside  the  sale ;  for  the  jadg 
Htill  stand  good  for  an  amoant  sufficient  to  more 
the  property  sold.  But  if  it  should  be  so  mo 
to  leduco  it  to  $7,000,  there  would  be  good  £ 
Betting  aside  the  sole. 

Wo  tbiuk  in  this  case  there  vere  two  Bufficii 
for  Betting  aside  the  sale.  First,  becaose  tht 
nud  execution  were  both  irregular,  in  a  matter  c 
persons  were  bound  to  take  notice.  Second,  I 
plaintiffs  being  the  purchasers  and  holi 
[*107]  property  sold,  the  setting  aside  of  the  be 
store  the  parties  to  the  position  the 
before  the  error  or  irregularity  spoken  of  was  co 

It  is  snid,  however,  by  respondent,  that  no 
dono  by  this  mode  of  sale,  because  any  one  i 
bid  nt  the  sale  so  many  flollars  and  compelled 
aftei-wards,  by  proper  proceedings,  to  take  the  1 
notes.  This  proposition  is  not  entirely  clear  in 
Thovo  is  no  question  that  an  individual  may  ael 
crty  either  at  private  sale  or  auction  only  for  gol 
there  is  no  credit  on  such  sales  there  is  no  debt, 
of  Cougress  in  regard  to  legal  tenders  has  no  ap[ 
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ft  in  execution.  No  person  would  bid  as  mucli  for  pi-op- 
Igr,  with  tlie  expectation  of  having  a  lawsuit  to  compel 
«  sheriff  to  take  paper  money,  as  he  would  if  he  knew 
Lst  such  money  would  be  received  without  question.  We 
re  of  opinion  the  mode  of  sale  was  illegal,  and  injurious  to 
le  interests  of  defendant,  and  should  have  been  set  aside. 

The  order  of  the  court  refusing  to  set  aside  the  execution 
od  sale  are  reversed. 

The  court  below  will  enter  an  order  setting  aside  the  exe- 
Biion  and  sale,  and  make  all  necessary  orders  to  set  aside, 
>&cel  and  amend  the  proceedings  under  said  execution  and 

Ik. 

IjEWIS^  G.  J.,  did  not  participate  in  this  decision. 


•  J.  &  A,  B.  SHOLES,  Kespondents,  v.  STEAD  &  HUNT, 

Appellants. 

[2  Nevada,  107.] 

Appeal  from  the  First  Judicial  District,  Hon.  Caleb 
DBBANK  presiding.^ 

jtudoment  in  gold  coin  held  erroneous.' 

•The  facts  are  stated  in  the  opinion.  [*108] 

Campbell  &  Seely,  for  Appellant. 
HikheU  &  Hundley^  for  Respondents. 

Bjr  the  Court,  Beatty,  J. : 

This  is  a  judgment  for  six  hundred  and  ninety-nine  dol- 
us and  forty-six  cents,  besides  one  hundred  and  nine  dol- 
ttB  and  ninety-five  cents  costs,  made  payable  in  gold  coin. 
There  are  two  assignments  of  error:  one,  that  the  judg- 
tot  is  for  gold  coin;   the  other,  that  the  judgment,  so  far 

it  relates  to  costs,  is  erroneous,  for  the  reason  that  no 
st  bill  was  filed  within  two  days  after  the  decision,  as  re- 
jied  by  law. 

(1)  OTermled  in  4  Nev.  462. 
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This  court  lias  repeatedly  held  that  a  judgment  for  goUj 
coin  cannot  be  sustained. 

In  regard  to  the  second  point,  these  are  the  facts: 

The  cause  was  tried  before  the  judge  on  the  SthdajcJj 
December,  1865.  At  the  conclusion  of  the  argoment,  ibij 
judge  made  an  order  reciting  the  submission,  argomen^ 
etc.,  and  concluding  as  follows: 

''Judgment  ordered  to  be  entered  in  accordance  with  tla 
findings  of  court." 

On  the  following  day  (the  9th),  findings  which  weieh 
favor  of  plaintiff,  were  filed. 

On  the  11th,  the  cost  bill  was  filed.     The  statute  ssjs: 
"The  party  in  whose  favor  the  judgment  is  rendered,  and, 
who  claims  his  costs,  shall  deliver  to  the  clerk  of  thecow^ 
within  two  days  after  the  verdict  or  decision  of  the  cooit 
a  memorandum  of  the  items  of  his  costs,"  etc.,  etc.  Tb 
only  question  is,  what  is  the  date  of  the  "decision  of  tb 
court  ?  "     Was  it  the  8th,  when  the  first  order  was  mA 
or  the  9th,  when  the  finding  of  facts  was  filed?    "We  tlii^r 
most  decidedly,  when  the  finding  of  facts  was  filed?  Tbj 
first  order  does  not  even  intimate  in  whose  favor  the  ju^: 
ment  would  finally  be.     There  might  have  been  a  findiflg- 
of  facts  requiring  the  judgment  to  be  for  defendant   B*| 
quite  possible  the  judge  may  have  stated  how  the  finding 
would  bo,  but  the  record  shows  nothing  of  theklDi 
[*109]  In  the  absence  of  record  ^evidence,  this  court  cafr 
not  say  the  case  was  decided  before  the  9th. 
The  court  below  will  so  modify  the  judgment  as  to  stiib 
out  all  that  part  thereof  which  relates  to  gold  coin.  ^ 
other  respects  the  judgment  is  affirmed.     The  appelta* 
will  recover  their  costs  in  this  court. 

Lewis,  C.  J.,  did  not  participate  in  this  decision. 
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SIAS  McDonald,  respondent,  v.  pbesoott  & 

OLAKK,  Appellants. 

[2  Nevada,  109.] 

■D  JuBisDicnoN  or  JasnoKs  of  thk  Peace. — ^Nothing  is  presamed 
faTor  of  the  jurisdictiou  of  a  jnstice  of  the  peace. 
cm  OF  SuMMOKB— How  PsovED. — The  mere  recital  in  a  transcript 
im  a  justice's  docket  that  defendant  was  duiy  served  is  not  sufficient, 
tfore  the  transcript  can  be  admitted  to  establish  the  rights  of  one  hold- 
l  under  the  judgment  of  a  justice,  the  facts  in  regard  to  the  service  of 
mmons  must  appear. 

kBLE's  CicBTiiicATE  OF  8aiiE — May  bk  ATTACKED. — ^It  maj  be  proved 
a  collateral  proceeding  that  certain  property  was  not  actually  sold  by 
constable  at  a  judicial  sale,  notwithstanding  the  constable's  certificate 
isle. 

DfQB— Akswxb  of  an  Offioeb. — An  answer  in  which  an  officer  attempts 
justify  a  seizure  under  execution,  should  not  only  set  out  the  ezecu- 
nil  bat  also  the  judgment  on  which  the  execution  is  founded,  and 
low  distinctly  that  defendant  is  an  officer  properly  acting  under  such 
iecation. 

Eft— JutfTiFiCATXoN  OF,  UNDEB  AN  EXECUTION. — ^An  officer  may  justify  in 
ae  cases  under  an  execution  alone.  But  under  other  circumstances, 
when  the  controversy  is  with  a  purchaser  whose  title  is  only  defective 
r  vant  of  a  delivery,  the  officer  must  show  the  judgment  as  well  as 
» execution. 

PEAL  from  the  District  Conrt  of  the  Sixth  Judicial 
ict,  Hod.  E.  F«  Dunne  presiding. 

Rae  dt  Bhodea^  for  Appellants. 

r  the  Court,  Beatty,  J. :  [*110] 

8  was  an  action  instituted  to  recover  certain  personal 
rty.  Plaintiff  alleges  that  prior  to  and  on  the  tenth  of 
»er,  1865y  he  was  the  owner  of  and  in  the  possession 
tain  chattels;  that  on  that  day  they  were  taken  oat  of 
»sse8sion  by  defendants. 

endants  for  answer  first  deny  that  plaintiff  was  the 
'  of  the  goods  sued  for  on  the  day  stated,  or  on  any 
day;  secondly,  defendants  aver  that  the  goods  in  con- 
sy  were  the  property  of  the  Sheba  company,  and  jus- 

(1)    1  Ncv.  82;  1  N6V.  188:  1  Kev.  327;  6  Nev.  90. 
(S)    10  Her.  870. 


D30  McDonald  v.  Piiescott  &  Clabk.     [Sup.  CL 


Opinion  of  the  Court — ^Beatty,  J. 


tified  the  taking  under  an  execution  sued  out  from  the  dii- 
trict  court  of  Humboldt  county  against  said  compiDfi 
thirdly,  defendants  say  that  if  plaintiff  ever  had  any  po«i* 
sion  of  the  chattels  in  dispute,  it  was  obtained  by  bind 
and  collusion.  Then  follow  certain  averments  setting  oi 
the  particulars  of  the  alleged  fraud,  showing  that  plaintiffi 
only  claim  to  the  property  was  under  a  sale,  or  a  pretended 
sale,  made  by  a  constable,  in  pursuance  of  certain  alleged 
fraudulent  schemes;  and  winding  up  with  au  allegation  tint 
the  property  in  dispute  was  not  sold  by  the  constable,  boi 
that  he  made  a  false  and  fraudulent  certificate  of  purchaee 
to  plaintiff,  including  this  property,  and  that  the  property 
was  never  delivered  to  plaintiff,  but  remained  in  possessioa' 
of  the  Sheba  company. 

The  plaintiff  moved  to  strike  out  all  that  part  of  tbe  an- 
swer which  relates  to  the  alleged  fraudulent  doings  d 
plaintiff,  the  constable,  etc.  This  motion  was  sustainedi 
and  the  parties  then  went  to  trial. 

The  plaintiff,  to  prove  his  right  to  the  property, 
[*111]  introduced  a  ^judgment  entered  by  a  justice  of  tin 
peace  in  Star  township,  in  favor  of  EdwardJoua^* 
Sheha  Company;  the  execution  issued  thereon;  the  retain 
of  the  offi  cers  on  the  execution ;  and  the  officer's  certificate 
of  sale,  showing  a  sale  to  himself  of  the  property  not  in 
dispute. 

The  defendants  objected  to  this  testimony,  on  the  gronnd 
that  there  was  nothing  in  the  transcript  from  the  justice'* 
docket  showing  that  the  Sheba  company  had  ever  been 
served  with  summons,  or  that  the  justice  had  jurisdicfck* 
of  the  case.     This  objection  we  think  well  taken. 

There  is  a  recital  in  the  transcript  from  the  justice's 
docket  to  this  effect:  ** Summons  issued,  returnable  Augofi* 
17,  A.  D.  1865,  at  11 J  o'clock  A.  M.  August  15,  1865.' 
**  Summons  in  the  above  case  duly  served,  returned,  and 
filed,  August  17,  1865,  12^  o'clock  a.  m." 

Nothing  is  presumed  in  favor  of  the  jurisdiction  of  courts 
of  limited  jurisdiction.  The  recital  that  the  summons « 
duly  served,  without  stating  the  facts  as  to  how,  when,  or 
where  it  was  served,  is  not  sufficient.     It  is  merely  ^ 
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ion  of  the  justice  that  the  service  was  sufficient.  Pos- 
r  a  court  of  superior  jurisdiction  might,  if  the  facts 
i  before  it,  hold  otherwise. 

lere  was  no  appearance  of  the  Sheba  company.  Default 
taken  against  that  company. 

e  cannot,  under  such  circumstances,  presume  the  jus- 
had  jurisdiction.  {Lowe  v.  Alexavder,  15  Cal.  296.) 
16  summons  and  return  thereon  should  have  been  pro- 
)d  with  the  transcript,  to  show  jurisdiction.  It  was 
r  to  admit  the  evidence  as  offered. 
3fendants  also  offered  to  show  that  the  constable  did 
sell  the  property  in  dispute  at  the  constable^s  sale, 
>ugh  the  certificate  of  sale  stated  that  he  had  sold  this 
►erty  to  plaintiff. 

le  court  ruled  this  evidence  out,  on  the  ground  that  the 
ndants  could  not  attack  the  constable's  sale  collaterally. 
I  we  understand  the  offer,  it  was  to  prove  the  constable 
T  did  offer  this  particular  property  for  sale.  This  was 
imate  evidence.  Supposing  the  constable's  sale  to  have 
I  a  regular  one  on  a  valid  judgment,  plaintiff  only  got 
to  the  property  really  sold  to  him  by  the 
er.  The  constable's  certificate  could  *not  make  [*112] 
le  to  plaintiff  for  property  that  he  never  sold 
.  We  know  of  no  rule  of  law  which  would  estop  a  party 
i  inquiring  whether  such  certificate  contains  the  truth 
falsehood.  It  was  error  to  refuse  to  admit  tbis  evi- 
».  In  this  case  it  was  a  pertinent  inquiry  as  to  whether 
property  really  was  sold  by  the  constable,  or  whether  it 
through  fraud,  ignorance,  or  mistake  inserted  in  the 
ficate  as  having  been  sold,  when  in  reality  it  never  was. 
e  are  inclined  to  the  opinion  that  the  court  erred  in 
ing  out  a  part  of  the  defendants'  answer.  The  answer, 
aver,  is  rather  defective,  and  we  would  suggest  an 
adment  before  this  cose  is  re-tried.  The  answer  would 
I  been  more  perfect  if,  in  addition  to  the  execution,  it 
alleged  a  good  and  subsisting  judgment  against  the 
m  company.  It  fails,  also,  to  show  that  defendants, 
iiher  of  them,  was  an  officer. 
a  ezeoation,  regular  on  its  face,  will  sometimes  justify 
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the  officer;  bat  when  an  officer  levies  on  the  property  whidk 
has  been  sold  by  the  defendant  in  execution,  in  Bach  a  waj 
as  to  make  the  sale  good  as  between  him  and  bis  vendeei 
but  not  good  against  creditors,  (as,  for  instance,  nhm 
there  has  been  a  bona  fide  sale,  but  no  deliveiy)  the  ofSoff 
must  show  not  only  an  execution,  but  a  judgment. 

The  judgment  is  reversed,  and  remanded  for  further  pio* 
ceedings,  with  leave  to  defendants,  if  they  desire  it,  to 
amend  their  answer. 
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'MEAKA,  Kespondent,  v.  THE  NOETH  AMER- 
ICAN MINING  CO.,  Appellant. 

[2  Nktada,  112.] 

ISABUBE  OF  Dauaoss. — Ordinarily  the  measure  of  damages  in 
3  the  yalne  of  the  article  when  converted,  together  with  interest 
,  subject  however  to  some  qualifications. 

Ck>MPEIi  DKI.ITKBT  OT  MiNINO  StOCK — MeAAUBR  OF  DaMAOKS. — 

he  proceeding  is  in  equity  to  compel  the  delivery  of  stock,  and 
ndant  is  unable  to  deliver  it,  the  alternative  decree  should  be  for 
Le  of  the  stock  at  the  time  of  the  trial. 

Equity— Duty  of. — Courts  of  equity  should  allow  a  [*113] 
ble  delay  and  indulgence  to  enable  the  parties  to  estab- 
ir  rights,  instead  of  depriving  parties  of  their  substantial  rights 
ire  technical  error  or  omission. 

JJNO  Namk  Wbono. — A  party  executing  a  deed  cannot  avoid  it 
he  spells  his  name  wrong  in  signing  it. 

> — EQurrABLB  Debd  and  Biohts  of  Gbantkis. — When  one  deeds 
Dterest  in  a  mining  company  to  trustees,  and  afterwards  conveys 
e  feet  with  covenants  of  warranty  to  another  party,  the  last 
takes  an  equity,  and  is  entitled  to  the  shares  to  be  issued  in  lieu 

feet. 

ANOX  OF  MnriNO  Stock. — ^When  trustees  of  a  mining  company 
ook  to  the  party  equitably  entitled,  the  court  will  not  compel 
•  issue  to  another,  especially  when  that  other  can  only  show  his 
f  establishing  his  own  fraud. 

(1)  SeeSNev.  345. 

(2)  Bee  9  Nev.  313. 


\ 
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Appeal  from  the  First  Judicial  District,  Storey  Comity, 
Hon.  EiCHARD  S.  Mesice  presiding. 

The  facts  are  stated  in  the  opinion. 
Hilhjei'  &  Whitman^  for  Appellants. 
Taylor  &  Campbell  ami  Isaac  Alwater,  for  Bespondents. 

[*114]      *By  the  Court,  Beatty,  J. : 

This  was  a  proceeding  in  equity  to  compel  the  transfer  of 
certain  shares  of  stock  to  the  plaintiff;  and  if  said  stock 
could  not  bo  transferred,  then  asking  a  decree  for  compeB- 
sation  and  damages,  for  the  failure  to  transfer  the  stock. 

The  plaintiff  alleges  that  he  had  held  five  hundred  and 
fifty  feet  of  ground  in  the  North  American  Mifl- 
[^115]  ing  Co.  claim.  That  he  first  sold  *and  assigned 
three  hundred  and  fifty-two  and  a  half  feet  of  it  to  ; 
individuals,  and  then  conveyed  the  remainder,  one  hundred 
and  ninety-seven  and  a  half  feet  to  the  trustees  of  a  corpo- 
ration formed  to  work  said  claim.  That  in  considerations 
said  oonvevanoe  ho  was  to  have  had  transferred  to  bimone 
hundred  and  ninetv-seven  and  a  half  shares  of  stock.  Bttt 
before  the  deed  to  the  trustees  was  recorded,  he  adnuts 
having  sold  ten  feet  more  of  the  ground.  So  he  only  claiutf 
that  the  trustees  should  transfer  to  him  one  hundred  sod 
eighty-seven  and  a  half  shares  of  stock. 

The  answer  alleges  that  the  plaintiff,  before  the  conTey- 
anoo  to  the  trustees,  had  conveyed  to  others  three  hundred 
and  sovonty-soven  and  a  half  feet,  (say  twenty-five  feet 
mon*  than  plaintiff  admits)  and  after  the  conveyance  to  tk* 
IrustiVs,  and  Wfore  thov  were  readv  to  issue  the  stock,  ta 
had  ivuvi'VihI  his  interest  in  one  hundred  and  eighty-two 
rtUvl  a  half  fivi  to  others.  This  would  make  more  bjt«tt 
f^vi  than  plaintiff  ever  olaimeil  in  the  company. 

On  the  trial  oi  the  case,  the  plaintiff  proved  that  hekw 
mado  a  v*i  mand  for  his  st«.»ok  in  the  latter  part  of  Jtffl*» 
ISiW;  auvl  prvnt\l  that  in  the  year  1S61  this  stock  was  »l 
ouo  time  worth  two  hundiwl  dollars  per  share,  and  rested. 
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Dhe  defendant  proved  conveyances  from  the  plaintiff  to 
)  amount  of  three  hundred  and  eighty-seven  and  a  half 
t,  which  were  admitted  without  objection.  The  defend- 
i  then  offered  in  evidence  three  other  deeds,  or  rather 
>ies  of  deeds,  from  the  plaintiff  to  other  persons,  for 
ler  portions  of  the  same  mining  ground.  These  instini- 
nts  were  rejected,  and  this  rejection  forms  the  principal 
>und  of  complaint  on  the  part  of  appellant.  The  facts 
relation  to  each  one  of  these  instruments  will  be  more 
rticularly  noticed  when  we  come  to  consider  the  assign- 
»nt  of  errors. 
There  are  numerous  errors  assigned  by  appellants,  only 

0  of  which  it  will  be  necessary  to  notice,  as  a  determiua- 
>n  of  these  points  will  probably  settle  the  entire  contro- 
iray*  The  fir^t  assignment  of  error  is  that  the  court 
lopted  an  en*oneous  rule  in  estimating  damages. 

The  plaintiff,  if  entitled  to  stock  at  all,  became  so  enti- 

od  about  the  last  of  June,  1863. 

At  that  time  he  demanded  his  stock,  and  it  was  refused. 

le  offered  no  proof  of  the  value  of  the  stock  at  the 

ty  he  demanded  *it,  nor  at  the  day  of  trial.     He  [*116j 

&ly  offered  proof  of  the  highest  market  value   of 

be  stock  between  the  10th  day  of  June,  1863,  and  the  day 

1  trial.  It  was  proved  that,  at  one  time  in  April,  1864, 
be  stock  was  worth  two  hundred  dollars  per  share.  And 
be  court  gave  judgment  in  damages  for  the  value  of  the 
tock  at  that  price.  This  was  clearly  an  erroneous  basis  for 
he  estimation  of  "damages. 

In  the  action  of  trover,  it  has  been  sometimes  held  that 
be  measure  of  damages  is  the  highest  price  of  the  article 
inverted  between  the  day  of  conversion  and  the  day  of 
^  lu  other  cases,  between  the  conversion  and  the  com- 
^ncement  of  action. 

Whilst  it  cannot  be  denied  that  there  are  some  respecta- 
lo  authorities  containing  both  these  propositions,  we  can- 
ot  think  they  are  founded  either  in  reason  or  justice.  We 
link  such  propositions  contrary  to  some  of  the  best  settled 
rinciples  of  the  common  law. 
The  theory  of  all  actions  for  damages  is,  that  the  plaintiff 
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8U03  for  those  damages  which  he  has  abready  sastained. 
He  could  not  say  in  his  complaint  that  he  had  already  sus- 
tained certain  damage,  and  expected  to  sustain  other  dam- 
age before  the  suit  was  tried.  Nor  could  he  say  he  bad 
sustained  certain  damages  by  the  conversion  of  his  prop- 
erty, and  subsequently  other  damage  ari^ng  from  the  &cfc 
that  the  particular  kind  of  pro]^>erty  converted  had  risen  is 
value  since  the  conversion. 

The  action  is  for  converting  the  property;  the  otmoflt 
limit  of  damages  would  be  the  amount  of  money  it  voold 
have  taken  to  replace  the  property  converted.  But  as  the 
plaintiff  has  to  wait  for  that  money  until  he  recovers  it  in 
his  action,  doubtless  it  would  be  just  and  proper  to  allov 
interest  from  the  time  of  conversion.  That  the  properlj 
afterwards  rises  or  falls  in  value  cannot  be  the  subjeot  oi 
legitimate  inquiry.  If  the  plainti£f  were  allowed  to  shot 
after  the  conversion  the  property  rose  in  value,  and  the  con-  i 
version  deprived  him  of  this  profit,  it  would  be  proper  to  ' 
allow  defendant,  in  rebuttal,  to  show  that,  if  the  propertj 
had  not  been  converted,  plaintiif  would  have  sold,  and  tint 
not  he,  but  another,  would  have  made  the  profit.  Wbj 
not  allow  the  defendant  to  show  that  if  he  had  not  converted 
the  pro^K^rt}',  plaintiff  would  have  exchanged  it  for  otber 
projwrty,  which  afterwards  became  worthless,  and  thereby 

defeat  all  claim  for  damages?  Such  propositioDt 
[*117]  would  not,  of  *course,  be  listened  to  with  respect  bf 

any  court,  yet  we  think  they  are  scarcely  less  in 
contliet  with  the  established  and  settled  doctrines  of  the 
law  than  the  pro[H)sition  to  allow  the  plaintiff  to  prove  di6 
toniporarv  s)Kvulative  value  which  an  article  may  have  had 
mouths  or  veai*s  after  conversion.  We  think  the  true  rub 
of  dama«::os  in  a  case  of  trover  is  the  value  of  the  artida 
when  converted,  with  interest  from  that  time  to  the  time  of 
trial,  with  iH>rhaps  this  modification:  when  there  has  baen 
an  actual  conversion  at  one  time,  which,  however,  is  not 
ch'arly  brought  home  to  tlie  knowledge  of  the  plaintifi^  and 
he  siibsei[uently  m:ikes  a  demand  for  the  article,  andiai^* 
fused,  he  may  prove  value  at  the  time  of  the  demand  and 
ivfusal.     For  lUthough  there  may  have  been  am  actual  prior 
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DooyersioDy  Le  is  not  properly  bound  bj  it  nntil  he  knows 
It  Las  been  converted.  As  Le  coald  not  know  the  actual 
time  of  conversion,  Le  ongLt,  as  against  a  wrongdoer,  to  be 
■flowed  to  prove  tbe  valno  at  the  time  Le  first  learned  Le 
«oald  not  obtain  Lis  property  on  demand. 

Aod  we  are  satisfied  tLat  some  of  tLe  ablest  courts  of  the 
United  States  have  uniformly  held  that  the  measure  of  dam- 
tges  is  to  be  fixed  by  the  value  of  the  property  at  the  time 
of  conversion.  The  decisions  of  the  courts  of  Massachu- 
istts  and  Kentucky  have,  we  think,  uniformly  adopted  this 
tde. 

On  the  other  hand,  those  courts  which  have  held  that  the 
Idghest  price  of  an  article  between  the  time  of  conversion 
and  trials  or  commencement  of  the  action,  is  the  proper 
criterion  of  damages,  aro  not  uniform  or  consistent  in  their 
nliiigs.  But,  whatever  may  be  the  rule  in  a  case  of  trover, 
tbore  could  be  no  room  for  doubt  in  such  a  proceeding  as 
ihia. 

The  plaintiff  asks  for  tbe  stock  itself,  not  for  damages. 
Hihe  court  finds  he  is  entitled  to  the  stock,  but  defendant 
cunot  transfer  the  stock,  because  it  has  none  to  transfer, 
tiMD  there  can  certainly  be  but  one  rule  or  measure  of  dam- 
ages: ibat  is  to  decree  as  much  as  would  buy  the  same 
amoimt  of  stock  at  the  time  the  decree  is  rendered,  for  the 
aoney  comes  in  lieu  of  the  stock — stock  which  should  be 
ttanaferred  at  or  after  the  decree,  and  it  is  wholly  immate- 
Bal  whai  that  stock  may  have  been  worth  at  any  former 
period. 

Ibe  other  assignment  of  error  which  we  shall  notice  is  as 

i^tlie  rejection  of  certain  deeds  offered  in  evidence 

^  defendant  and  ^rejected  by  the  court.     The  first  [^IIS] 

P^wr  offered  was  a  certified  copy  of  a  deed  from  John 

(fMara  to  Pettybridge,  dated  September,  1860 — twenty-five 

^t  of  ground  in  the  North  American  claim.     Before  offer- 

^  ihe  certified  copy,  defendant  introduced  the  following 

Ivdiminarj  testimony.     L.   Herman  testified  as  follows: 

''I  am  .secretory  of  the  defendant;  the  company  has  not  the 

•aitocly  ox  control  of  a  deed  from  plaintiff  to  P.  Pettj-bridge 

far  an  J  poxtion  of  ground  of  which  defendant  is  in  posses- 
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sion.  It  has  not  the  custody  nor  control  of  a  deed  for  anj 
such  ground  from  plaintiff  to  W.  Van  Vliet,  or  W.  B.  Har- 
ris.    No  such  papers  are  in  possession  of  the  company." 

B.  C.  Whitman  testified:  ''I  have  made  search  among 
the  papers  shown  me  by  L.  Hermann,  as  belonging  to  the  de- 
fendant, and  cannot  find  either  of  the  deeds  by  him  refened 
to." 

"W.  G.  Orrick  says:  **I  made  search  among  the  papers  of 
J.  B.  Plunkett,  deceased,  former  secretary  of  defendant, 
for  the  papers  referred  to,  and  could  not  find  them."  On 
cross-examination  he  said:  *'I  never  had  search  made  at 
the  company's  office,  and  no  authority  to  make  the  seardi 
I  did." 

Bobert  Apple  testified:  "I  know  of  a  deed  from  plaintiff 
to  P.  Pettybridge  for  twenty-five  feet  of  North  American 
ground.  I  bought  of  Pettybridge,  and  would  not  complete 
the  transaction,  because  the  deed  was  not  acknowledged. 
So  I  went  with  the  plaintiff  to  the  office  of  Samuel  Arnold, 
in  Gold  Hill,  and  the  plaintiff  there  acknowledged  the  deed 
before  him.  Arnold  was  a  notary  public;  he  attached  his 
certificate,  and  I  paid  for  it  after  it  was  acknowledged. 
Pettybridge  made  transfer  on  the  same  paper  to  me,  and 
acknowledged  it  before  the  same  notary.  This  occurred 
some  time  in  the  spring  of  1863.  I  have  not  the  deed  now. 
I  gave  it  to  defendant." 

Then  a  copy  of  the  deed,  duly  certified  by  the  recorder 
of  Storey  county  to  be  a  copy  taken  from  his  records,  which 
also  contained  the  notary's  certificate,  the  certificate  of  the 
former  recorder  of  recordation  of  the  instrument,  etc.,  etc., 
all  in  due  form,  was  offered  in  evidence.  The  plaintiff  ob- 
joctod  to  its  introduction,  because  there  was  no  proof  of  the 
oxistonco  of  the  original,  nor  of  its  loss  or  destruction, 
and   because   it   did   not   puri^oiij  to  be  the   deed  of  the 

plaintiff. 
[*110]  *That  there  was  such  an  instrument,  was  poei- 
tivoly  proved  by  Bobert  Apple.  That  the  instro- 
luont  was  lost  or  destroyed,  it  is  true,  was  not  proven.  Nor 
iH  any  such  pnn^f  necessary  in  regard  to  recorded  instm- 
int^nts,     AW  i\io  «»VaVuVo  t<K\v\vt^^  tva  \^reliminary  to  the  intro- 


1866.  J  OHeaba  v.  North  American  Mining  Co.     GG9 


Opinion  of  the  Court — Beatty,  J. 


m  of  a  certified  copy  of  a  recorded  deed  is  to  show 
that  it  is  lost  or  that  the  party  loiahing  to  xise  it  has  it  not 
power.  Here  L.  Hermann  swears  the  company  had 
le  custody  or  control  of  the  paper.  This  is  some  proof, 
nly,  of  the  only  material  fact  to  be  established.  But 
ery  unsatisfactory.  Witness  does  not  state  how  he  ob- 
l  his  knowledge  that  the  company  had  not  the  custody 
)  paper.  He  does  not  say  he  was  the  custodian  of  the 
s  of  the  company.  He  docs  not  show  that  ho  made 
Barch  for  the  original.  Indeed,  he  shows  no  circum- 
3  which  would  entitle  him  to  make  the  positive  asser- 
le  does  make. 

iinarily,  we  should  have  thought  veiy  little  testimony 
ds  head  was  necessary,  because  it  was  not  to  be  sup- 
l  that  the  company  would  be  custodian  of  a  deed  from 
ara  to  Pettybridge.  Naturally  we  would  suppose  that 
to  be  in  the  possession  of  the  grantee;  and,  perhaps, 
r  ordinary  circumstances,  if  the  secretary  had  simply 
be  was  the  custodian  of  the  company *s  papers,  and  did 
blow  of  the  whereabouts  of  the  deed — that  it  had 
:  been  in  the  possession  of  the  company  that  he  knew 
his  would  have  been  sufficient.  But  in  this  case, 
>rt  Apple  proves  that  ho  delivered  the  deed  to  the 
lany,  and  it  having  been  once  in  possession  of  the 
lany,  they  should  have  produced  the  deed,  shown  that 
i)8cquently  passed  out  of  their  possession,  or  that  they 
nade  an  honest  attempt  to  find  it.  If  the  evidence  is 
reported,  defendant  does  not  show  that  any  bona  fide 
h  was  made  for  it.  Mr.  Whitman  searched  the  papers 
ed  to  him  by  the  secretary,  but  the  secretary  does  not 
he  handed  him  all  the  papers.  The  proof  was  very 
je\  yet  we  hardly  think  the  deed  should  have  been 
y  rejected  even  on  this  proof. 

was  a  matter  addressed  to  the  discretion  of  the  judge. 
secretary  of  a  company  is  usually  the  custodian  of  the 
rs  of  the  company.  If  the  judge  was  not  fully  satis- 
n  this  case  that  the  secretary  was  the  custodian  of  all 
apers  of  the  company,  it  would  certainly  have 
better  to  inquire  on  that  point  ^than  reject  a  [^120] 
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paper  which  was  so  essential  to  the  defense.    It  appean, 
too,  that  the  secretary  who  formerly  had  charge  of  tha 
papers  of  the  company  was  dead,  and  that  the  present 
secretary  came  into  office  after  this  deed  was  clelivered 
to  the  company.     That  being  the  case,  lie  may  not  have 
been  aware  that  the  company  ever  had  the  deed,  and  there* 
fore  felt  the  less  necessity  for  looking  for  it.    It  would 
most  certainly  have  been  more  satisfactory  if  proper  in- 
quiries had  been  made  on  this  subject;  and  if  proper 
search  had  not  already  been  made,  time  might  have  been 
given  to  the  secretary  to  make  such  search.     This  coold 
have  been  done  without  inconvenience  or  delay,  as  then 
was  no  jury  in  the  case.     The  deed  was  a  recorded  instru- 
ment; the  public  usually  look  to  the  records  without  ii^ 
quiring  about   the  original.     There  is  scarcely  a  proba* 
bility  that  any  material  error  could  have  occurred  in  thi 
copying.     Here  there  was  proof  outside  the  record  that  thi 
plaintiff  did  execute  the  deed.     There  was  no  real  doubt  il 
to  plaintiff  having  executed  such  a  deed.     We  can  hardlf 
conceive  that  a  court  of  equity  is  performing  its  legitimali 
dutj'  when  under  such  circumstances  it  rejects  a  deed  whidi 
is  essential   to   the   defense,  and  gives  judgment  againri 
a  defendant  for  a  large  sum  of  money,  not  because  tha 
presiding  judge  is  convinced  defendant  ought  to  pay  it,  bat 
because  defendant  has  committed    some  technical  error 
in  making  its  defense. 

If  a  complainant  goes  to  trial  in  a  court  of  equity  and 
fails  t(i  make  out  a  case  justifying  a  decree  in  his  favor,  jet 
showing  that  he  probably  has  an  equity  which  he  mi^ 
make  out  at  another  time,  his  bill  is  dismissed  withont 
prejudice,  thus  allowing  time  to  begin  anew,  and  not  cut- 
ting him  off  from  all  chance  of  obtaining  his  just  rightBi 
So  if  a  defendant  evidently  and  beyond  all  reasonahb 
doubts  has  a  good  defense,  the  court  should  grant  some 
delay  and  give  some  indulgence  to  enable  him  to  make  out 
that  defense  according  to  the  prescribed  forms  of  lair. 
Courts  of  equity  are  instituted  to  do  justice,  and  not  to 
play  at  games  of  chance  or  skill.  Again,  in  this  caae,  tha 
objection  xai^d  to  MlioL^  ^mxsElon  of  the  deed  was,  tliiit  Aa 
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F  the  deed  was  not  properly  sliown.     Nothing  of  the 
lad  to  be  sbown.     Had  the  point  been  properly  made 

defendant  had  failed  to  show  the  original  was  not  in 
wer — perhaps  a  further  examination  of  Hermann 
have  removed  the  difficulty. 

»  do  not  think  the  court  made  a  wise  and  pru-  [*121] 
se  of  its  discretionary  powers  in  rejecting  the 
rithout  further  inquiry. 

other  objection  to  this  deed  we  can  hardly  treat 
dy.  The  signature  to  the  deed  is  spelled  O'JUara. 
aintiff  in  his  complaint  spells  his  name  O'jUeara;  the 

in  the  certificate  spells  it  O'Mera,  Here  we  have 
spellings  of   the  name.     But   any  English  scholar 

that  a,  ea  and  e  have  in  many  words  the  same  sound, 
ially  is  it  so  in  proper  names  and  in  many  foreign 
Both  e  and  ea  frequently  have  the  same  sound  as  a 
e  and  many  other  English  words.  Then  even  accord- 
the  strictest  rales  of  pleading  these  names  would  be 
ered  and  treated  as  the  same.  Thej'  are  idem  aonaus, 
3w  are  we  to  know  what  is  the  proper  spelling  of 
ff's  name?  It  is  proved  that  he  acknowledged  the 
ire  of  John  O'Mara  as  his  signature.  He  acknowl- 
this  particular  deed  as  his  deed.  Can  he  avoid  his 
jeil  by  getting  a  lawyer  to  spell  his  name  wrong  in  a 
lint  filed?  If  one  of  these  spellings  is  right  and  the 
rrong,  from  all  the  proof  before  this  court  it  must  be 
led  that  O'Mara  was  right,  for  that  was  the  signature 
ff  acknowledged,  and  0'3femu  is  wrong,  for  avo  havo 
ther  proof  of  the  correctness  of  this  spelling  than 
B  find  it  in  the  complaint.  We  think  it  is  Imrdlv  to 
Bumed  that  a  lawyer  always  spells  his  client's  usuuo 
especially  when  his  client  spells  it  differently. 

it  is  in  reality  a  matter  of  no  importan^v  wluoh 
[  the  name  right,  or  whether  either  of  thoin  spolloil 
t.  A  party  can  neither  avoid  his  deed  b^  onuHin^ 
ter  of  his  name  when  ho  attaches  his  sifX^rttmt^  U\  it, 
employing  a  lawyer  to  add  an  extra  lottor  t«^  tho  upoU- 
en  be  files  a  complaint.  The  question  b«»w  wan,  s\\x\ 
mtiS — the  xnan  prosecuting  this  suit— nuike  thrt  «\ood 
Vkt.  DaOi*— 41 
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offered  in  evidence.  The  proof  was  positive  that  lie  £d 
acknowledge  having  made  it,  and  that  was  safficient  reuot 
for  admitting  it,  without  any  inquiry  as  to  the  proper  speli- 
ing  of  his  name. 

The  next  paper  offered  in  evidence  was  a  certified  copyd 
a  deed  from  John  O'Meara  to  W.  B.  Harris,  dated  Jum' 
11,  18G3.  This  was  objected  to  as  incompetent  and  inde- 
vaut  testimony;  only  on  tlie  ground  that  it  was  made  aftff 
plaintiff  had  conveyed  all  his  interest  in  theminiog 
[*122]  ground  to  the  trustees  of  the  defendant.  TLe*deed 
is  for  an  interest  of  one  hundred  and  tliirty-sevenud 
a  half  feet  in  tho  North  American  claim;  it  is  very  fall  and 
purports  to  carry,  not  only  tho  one  hundred  and  thirty-«et« 
and  a  half  feet,  but  any  and  all  equities  plaintiff  may  have bai 
in  that  many  feet  in  the  North  American  company's  claim.  B 
also  contains  a  full  warrantee  deed  that  said  one  Laodnd 
and  thirty-seven  and  a  half  feet  are  clear  and  free  from  iD 
incumbrances,  sales  or  mortgages  made  by  plaintiff. 

At  the  time  this  deed  was  made,  plaintiff  had  coDTeyel 
the  legal  title  to  all  his  feet  or  undivided  interest  in  tb 
mine  to  the  trustees  of  the  corporation.  But  he  certaidf 
had  an  equity  in  those  feet.  He  was  entitled  to  one  hitt- 
dred  and  thirty-seven  and  a  half  shares  of  stock  in  lieu  ol 
tho  feet.  There  can  be  no  doubt  but  it  was  the  iutentionrf 
the  grantor  to  convey  that  equity.  The  language  used  sflf- 
ficieutly  expresses  that  intention,  although  the  words  slitfM 
and  stock  do  not  appear  in  the  deed. 

But  whore  the  intention  of  a  party  is  suflSciently  apparent 
a  court  of  equity  will  carry  out  that  intention,  even  if  tta 
most  appropriate  language  is  not  used  to  express  whatw** 
meant.  Tho  i>roof  shows  here  that  plaintiff  had  just  oo« 
hiindrod  and  thirty-seven  and  a  half  feet  of  ground  undiu" 
posed  of  when  ho  deeded  to  the  trustees  of  the  corporalioa» 
and  that  he  was  entitled  to  just  one  hundred  and  \hv^ 
seven  and  a  half  shares  of  stock  in  lieu  of  those  one  loB- 
hred  and  thirty-seven  and  a  half  feet.  What  didliem««» 
by  making  this  deed?  Either  one  of  two  things:  to  deed 
and  transfer  to  Harris  his  right  to  demand  the  onehoDdrtd 
und  llnvty-se\eu  aud  v\  half  shares,  or  else  to  swindle  Htf- 
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bv  deeding  to  Lim  ground  or  feet  which  he  had  already 
ded  to  others.  In  either  event  Harris  was  entitled  to 
stock.  A  mere  verbal  order  to  the  trustees  to  deliver 
ificates  of  the  stock  to  Harris  would  have  been  suffi- 
it.  If  this  deed  was  intended  as  a  written  transfer  of 
[eara's  right  to  the  stock,  as  we  think  it  clearly  was,  it  is 
;ainly  sufficient.  If,  on  the  contrary,  the  deed  was  in- 
ied  as  a  mere  fraud,  and  a  trick  to  get  Harris'  money 
nothing,  a  court  of  equity  would  not  hesitate  to  give 
iris  the  stock,  in  lieu  of  the  mining  ground  which  by 
terms  of  the  deed  he  was  to  have. 
I  the  company  issued  the  stock  to  Harris,  who 
I  equitably  ^entitled  to  it,  the  court  would  not  [*123] 
int.its  aid  to  the  plaintiff  to  recover  the  same 
ck  from  the  company.  A  party  will  not  be  allowed  in  a 
irt  of  equity  to  establish  a  claim  by  showing  his  own 
ud  and  deceit. 

We  cannot,  of  course,  know  what  might  be  brought  out 
a  future  trial  of  this  case,  and  can  only  reverse  the  judg- 
mt  and  send  it  back  for  further  hearing;  but  unless  some 
w  facts  can  be  made  to  appear,  different  from  those  dis- 
wed  in  this  transcript,  we  can  but  express  the  hope  that 
untiff  will  dismiss  the  case,  and  not  again  place  himself 
80  unenviable  a  position  as  the  evidence  in  this  record 
8  placed  him. 

lodgment  reversed,  and  cause  remanded  for  further  pro- 
edings. 

By  Lewis,  0.  J.,  concurring: 

1  concur  in  the  judgment  of  reversal  in  this  case,  but  as 
the  rule  of  damage  adopted,  I  do  not  wish  to  bo  under- 
fed as  sanctioning  it  as  a  general  rule.  In  cases  of  this 
aracter  it  is  undoubtedly  correct.  I  am  not,  however, 
q>ared  to  say  that  in  some  other  form  of  action  the  high- 
t  value  of  the  stock  between  the  time  of  conversion  and 
It  of  trial  would  not  be  the  proper  measure  of  damage. 
t  am  also  of  opinion  that  the  defendant  did  not  establish 
Mper  foundation  for  the  admission  of  a  copy  of  the  deed 
•m  {he  plaintiff  to  Pettybridge,  and  therefore  that  the 
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court  below  ruled  correctly  iu  excluding  it.  Bntastotlie 
exclusion  of  the  deed  from  O'Meam  to  Harris,  I  falW  con- 
cur in  the  views  expressed  by  Justice  Beatty. 

Brosnan,  J.,  did  not  participate  in  this  decision. 


RESPO^'SE  TO  PETITION  FOB  KEHEABIXG. 

[*124]      *By  the  Court,  Lewis,  C.  J. : 

In  their  petition  for  rehearing  in  this  case,  counsel  for 
respondent  chiim  that  this  court  erred  iu  the  rule  of  dam- 
age adopted  by  it  in  its  former  opinion.  I  was  not  at  that 
time  ])repared  to  sanction  the  general  rule  as  stated  I7 
Justice  Beatty;  but  after  a  thorough  examination  of  the 
authorities,  I  am  convinced  that  with  some  qualifications  it 
is  the  correct  rule  in  trover. 

It  was  stated  iu  that  opinion  that  the  general  rule  of  dam-  \ 
ago  in  an  action  for  the  unlawful  conversion  of  personal 
]>roporty,  is  the  value  of  the  property  at  the  time  of  con- 
version, with  legal  interest  thereon  from  the  time  of  such 
conversion. 

It  is  manifest,  however,  that  this  rule  would  not  in  all 
eases  aflord  the  owner  such  indemnity  as  in  justice  he  might 
be  entitled  to;  and  in  some  cases  under  it  the  wrongdoer 
miiiht  make  a  pvotit  by  his  unlawful  act,  which  I  tbiukis 
repr.^naut  to  the  general  spirit  of  the  law.  The  first  object 
of  tiie  law  iu  actions  for  wrongful  conversion  or  detention 
for  per>oiial  pr».»per:y  ^LouId  be  to  place  the  owner  in  as 
fax orai^ie  condition  as  if  he  had  not  been  deprived  of  his 
propel  :y,  or  to  yive  l.im  ample  and  full  indemnity  for  its 
K^s>;  ;iv.d  it  s?:o;;]d  be  no  less  an  object  to  deprive  the 
>uori:.iori-  of  a!.y  protit  which  he  may  have  derived,  or 
A\l;ui;  \w  l.as  i:  in  his  jH^wer  to  realize  from  his  own  wrong. 

I  l:o  i;::e.  ii.erefv^re,  whioh  seems  to  me  most  consonant 
to  juMioe.  ;:y.,i  wo>:  i*^  harmony  with  the  spirit  of  the  law, 
is,  t's:a:  tl'.e  ow:;i  r  of  the  property  wrongfully  converted  or 
d^tai'.uM  >h:,;;  rev  live  as  a  measure  of  damage  the  marhiet 
\alue  of  the  ar;ie*.o  at  iLe  time  of  the  conversion,  together 
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[|  ED  J  damage  which  he  is  proven  to  have  sustained  from 
loss  of  its  possession.     It  is  clear  that  the  addi- 
I  of  legal  interest  to  the  market  value  of  the  *prop-  [♦125] 
r  will  not  in  all  cases  compensate  the  owner  for 
loss.     If  it  be  satisfactorily  established  that  the  loss 
ch  the  owner  has  sustained  by  the  wrongful  conversion 
lis  property  amounts  to  more  than  its  value  at  the  time 
conversion,  with  legal  interest  thereon,  why  should  he 
confined  to  the  recovery  of  the  latter  sum  ?    It  is  not  a 
compensation  for  the  loss  which  he  has  suffered,  and  I 
uo  good  reason  why  the  law  in  such  case  should  sanc- 
i  injustice  when  it  can  afford  complete  relief.    There  are 
nj  cases  where  it  may  be  established  beyond  a  doubt, 
t  if  the  owner  had  not  been  dispossessed  of  his  property 
would  have  realized  more  money  from  it  than  its  value 
[he  time  of  conversion,  with  legal  interest. 
Hie  case  of  a  contract  to  deliver  the  property  to  a  solvent 
rchaser  at  a  price  exceeding  that  it  bore  at  the  time  of 
» wrongful  conversion,  clearly  shows  the  injustice  of  con- 
lEg  the  owner's  recovery  to  the  price  of  the  article  at  the 
le  of  conversion,  with  interest  thereon.     Under  such  cir- 
instances  it  would  be  pretty  clearly  established,  that  if 
b  dispossessed  the  owner  would  have  realized  the  enhanced 
loe  of  the  article,  which  might  far  exceed  the  value  at  the 
le  he  was  deprived  of  the  possession,  with  legal  interest, 
course  it  would  not  be  sufficient  to  show  that  the  owner 
^i^have  taken  advantage  of  an  appreciation  in  the  market 
oe.   Facts  must  be  shown  sufficient  to  satisfy  the  jury  that 
tc(mld  have  done  so.     But  it  may  be  said,  if  the  owner  is 
mitted  to  show  that  he  would  have  realized  more  than 
market  value  of  the  article  at  the  time  of  conversion  if 
had  not  been  deprived  of  the  possession,  the  wrongdoer 
old  on  the  other  hand,  as  a  defense,  be  permitted  to 
w  that  if  the  owner  had  continued  in  the  possession  he 
lid  have  lost  his  property  entirely,  or  that  it  had  so 
reciated  in  value  that  ho  would  never  have  realized  even 
valae  it  bore  at  the  time  of  its  conversion.   This  cannot 
Uowed,  because,  as  we  stated  before,  the  law  will  not 
IT  the  wrongdoer  to  make  a  profit  out  of  his  own  wrong. 
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After  a  thorough  and  able  examination  of  this  question, 
Justice  Duer,  in  delivering  the  opinion  of  the  court  intk 
case  of  Suydam  v.  Jenkins  (3  Saudf.  614),  lays  down  what 
seems  to  me  to  be  the  coiTect  rule,  in  the  following  manner: 
"We  think  it  follows,  from  the  observations  that 
[*126]  have  been  made,  *and  the  illustrations  that  hata 
been  given,  that  the  principles  which  we  have  stated 
as  those  which  ought  to  determine  the  amount  of  the  jaJg- 
ment  will  be  carried  into  effect  in  all  cases  by  adding  to  the 
value  of  the  property  when  the  right  of  action  accrued,  sod 
damages  as  shall  cover  not  only  every  additional  loss  whkk 
the  owner  has  sustained,  but  every  increase  of  value  the 
wrongdoer  has  obtained,  or  has  it  in  his .  iK)wer  to  obtaia. 
And  we  are  satisfied,  after  much  consideration,  that  theiA 
is  no  other  mode  of  computation  by  which,  as  a  uniTcrsal 
and  invariable  i*ule,  the  same  result  can  be  attaiued." 

This,  in  my  opinion,  is  the  correct  rule  of  damages  inil 
cases  arising  out  of  the  wrongful  convei*sion  of  i)er8onaI 
property,  where  the  relief  sought  is  damages  for  such  con- 
version. 

The  case  referred  to  in  3  Sanford  clearly  shows  also  that 
the  highest  market  value  of  the  property  between  the  tioa 
of  conversion  and  the  time  of  trial  is  not  the  correct  measnie 
of  damage,  unless  it  is  fully  shown  that  the  owner  ^roail 
have  realized  that  value  had  he  not  been  deprived  of  tto 
possession  by  the  wrongdoer. 

When,  however,  the  action  is  in  equity  to  compel  there- 
delivery  or  transfer  of  stock,  as  in  this  case,  the  rule  i 
different,  and  it  seems  to  us  there  can  be  no  doubt  as  to 
what  the  judgment  should  be.  The  principal  relief  askd 
is  a  delivery  of  the  stock,  and  not  damages  for  its  couTer- 
sion,  although  that  is  sought  as  alternative  relief.  Bit 
appears  upon  the  trial  that  it  is  not  in  the  power  of  the<b- 
fondant  to  deliver  the  stock,  the  measure  of  damage  most 
assuredly  should  be  the  value  of  the  stock  at  the  time  d 
trial.  When  the  relief  sought  by  the  plaintiff  is  the  de- 
livery of  the  stock,  is  he  to  be  placed  in  a  better  conditiw 
by  the  iuabiUty  o(  the  defendant  to  deliver  it,  than  be  irouU 
be  if  tlie  deleiiOiau^.  VvxOl  '\\»  \\i\iv&  ^^^t  \»  xe^liice  or  tm*" 
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as  prayed  for  bj  the  plaintiff?    In  a  case  of  this  kind 
ms  to  ns  the  judgment  should  be  for  the  stock,  and  in 
the  defendant  failed  to  deliver  it,  then  that  plaintiff 
er  its  market  valne  at  the  time  of  trial.     The  value  of 
fcock  in  such  case  is  given  in  lieu  of  the  stock  itself. 
is  certainly  the  rule  in  chancery,  and  we  can  see  no 
ble   means  of   avoiding  it.     The  plaintiff  could  un- 
itedly have  brought  his  action  for  damages,  and  in  such 
the  judgment  would  have  been  for  the  value 
le  stock,  with  *any  additional  loss  which  ho  [*127] 
1  show  he  had  sustained  by  reason  of  the  un- 
cd  conversion  under  the  rule  as  above  stated. 
B  has  not,  however,  chosen  to  bring  his  action  for  dam- 
,  but  for  the  stock  itself.     Why  should  he  then  be  [>er- 
ed  to  recover  more  than  the  stock,  or  its  value  at  the 
it  would  have  been  delivered  to  him  under  the  judg- 
t,  if  the  defendant  had  it  in  his  i)ower  to  deliver  it?   It 
)rfectly  clear  that  the  plaintiff  must  be  entitled  to  some 
if  beyond  the  delivery  of  the  stock,  if  he  is  eutitle<l  to 
oney  judgment  for  more  than  its  value  at  the  time  of 
.    But  here   the  plaintiff  prays  for  a  delivery  of  the 
k,  and  as  it  was  shown  that  the  defendant  did  not  have 
;  his  possession,  a  money  judgment  for  its  highest  market 
e  after  conversion  is  rendered  against  the  defen'laut. 
mr  opinion,  the  plaintiff  was  only  entitled  to  a  judgment 
ft  delivery  of  the  stock,  or  in  case  delivery  coulJ  not  he 
,  then  its  value  at  the  time  of  the  trial, 
^pon  the  ruling  of  the  court  in  rejecting  the  c^nifiei 
jrof  the  deed  from  O'Meara  to  PettybriJge,  i:  i«  tiz.- 
Bssary  to  say  anythiog.     In  my  own  opii-ioL,  iLt  ccnm 
k1  correctly  in  rejecting  it,  but  no  f?TicL   ^-evt::-:.  ij-e^I 
le  up  upon  the  new  trial  of  this  case,  for  tLr  r*;i4-*.-i.  iVai 
preliminary  proof  which  the  defeniaiit  Ihljz^L  i:  ^^toitm^^ 
)re  can  readily  be  supplie^d  at  the  Lew  rrLil.     H«jK:  ii 
I  question  of  no  importance  now,  aiii  i.  fnr-^Ler  moi- 
ration  of  it  is  unneoesfianr. 

he  question  raised  upon  the  de>ed  irztiL  iLe  Tuisizsif  lo 
ria  is  folly  fjinnifrd  in  the  ori^nn&I  nriixjia.  in  iLk  cMut. 
opou  foriher  eonsideration  we  are  fnly  sigimfti  Haa 
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we  Leld  correctly.  Whatever  might  be  the  effect  ol  ihat 
deed,  at  law,  it  cannot  be  doubted  for  a  moment  tliatHu- 
ris  could  in  a  court  of  equity  have  compelled  the  defendant 
to  deliver  to  him  the  stock  representing  the  number  of  feel 
for  which  he  had  paid  a  valuable  consideration,  if  it  had 
not  already  delivered  it  to  the  plaintiff. 

He  had  paid  O'SIeara  for  his  interest  in  the  North  Amer- 
ican mine.  Will  it  be  said,  then,  that  a  court  of  equity 
would  not  compel  the  plaintiff  to  deliver  the  stock  vhiA 
represented  that  interest  to  the  purchaser?  If  O'Meaia 
himself  could  be  made  to  transfer  the  stock,  the  company 
which  held  it  for  him  could  certainly  be  compelled  to  do  so. 
We  conclude,  therefore,  that  it  made  no  diffe^ 
[*128]  euce  that  it  was  not  *shown  that  the  stock  had  been 
delivered  to  Harris.  It  was  sufficient  for  the  de- 
fendant to  show  that  it  was  liable  and  equitably  bound  to 
deliver  it  to  him  if  he  called  for  it,  which  it  did  do  by  the 
introduction  of  the  plaintiff's  deed  to  Harris. 

We  see  no  good  reason  for  granting  the  rehearing;  it  is, 
therefore,  denied. 

BnosNAN,  J.,  did  not  participate  in  this  decision. 


JOHN  HOWARD,  Respondent,  v.  JOHN  RICHAED3 
AND  ELIAS  RICHARDS,  Appellants. 

[2  Nkvada,  128.1 

Pleadings — Nonpatmext  op  Pbomissoby  Note. — A  complaint  netting  oat  • 
note  in  full,  and  alleging  the  execution  and  delivery  to,  and  owueish^ 
thereof  by  plaintiff,  and  that  there  is  '*due,  owing,  and  pnyablt""**** 
tain  sum,  is  a  good  complaint,  although  it  does  not  in  direct  terusalkgt 
the  nonpayment  uf  the  note. 

*  Cost  Bill— Appeal  from  Judgment. — The  cost  bill  is  no  part  of  thejadg* 
ment  roll,  and  where  there  is  no  statement  or  bill  of  exceptions,  vecaft* 
not  pass  on  its  correctness.  On  a  mere  Bpi>eal  from  a  judgnecti* 
cannot  review  any  error  which  might  occur  in  refusing  to  sustain  floo- 
tion  made,  after  the  appeal  was  perfected,  to  strike  ont  the  cost  biH 

MisTASKs  IN  Judgment — When  Cobbkcted. — The  mistake  in  the  cslcnWiflS 
of  the  amount  for  which  judgment  should  have  been  rendend,  •hoaU 
have  been  corrected  by  motion  in  the  lower  court. 
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JPEAL  from  the  District  Court  of  the  Eighth  [*129] 
cial  District,  Hon.  D.  Virgin  presiding. 

le  facts  of  this  case  are  fully  stated  in  the  opinion. 

',  H.  Brumfieldf  ioT  Appellants. 

AtwateVf  for  Bespondent. 

ij  tiie  Court,  Lewis,  C.  J. :  [*130] 

le  complaint  in  this  action  was  in  the  following  form: 
John  Howard,  the  plaintiff,  complains  of  the  defendants, 
1  Bichards  and  Elias  Bichards,  and  for  his  cause  of 
plaint  alleges  that  heretofore,  to  wit,  on  the  nineteenth 
of  February,  A.  D.  1864,  the  said  defendants  made,  exe- 
d,  and  delivered  to  the  plaintiff  their  promissory  notes 
rriting,  of  which  the  following  are  copies: 

Nevada  Territory,  Douglas  County,    ) 
February  19th,  1864.  | 

$1000.     On  the  first  day  of  November  next,  for  value 
aved,  we  promise  to  pay  John  Howard,  or  bearer, 
sum  of  one  *thousand  dollars  in  good  lawful  [*131] 
ley  of  the  United  States  of  America. 

"John  Eichards, 
•'Elus  Eichards." 

"  Douglas  County,  February  19th,  1864. 

nOOO.     On  the  first  day  of  May,  a.  d.  1865,  for  value 

sived,  we  promise  to  pay  John  Howard,  or  bearer,  the 

i  of  one  thousand  dollars  in  good  and  lawful  money  of 

United  States  of  America. 

**JoHN  Eichards, 

'*Elus  Eichards. 

'That  said  notes  are  long  past  due,  that  the  plaintiff  is 
f  the  legal  holder  and  owner  thereof,  and  that  there  is 
S  and  owing,  and  payable  thereon  from  the  defendants 
ids  plaintiff  the  sum  of  two  thousand  three  hundred  and 
1j*three   dollars,  for  which  sum  the   plaintiff   praya 
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judgment  against  said  defendants,  together  mththecoBli 
of  this  action." 

To  this  complaint  the  defendants  interpose  a  general  d^ 
murrer,  which  was  overruled  by  the  court  below,  and  npoa 
the  refusal  of  the  defendant  to  answer,  judgment  was  ren- 
dered in  favor  of  plaintiff,  in  accordance  with  the  prayer  ot 
his  complaint,  from  which  the  defendants  appeal. 

It  is  argued  here  that  the  complaint  is  defective  in  not 
alleging  the  nonpayment  of  the  notes,  and  for  that  reasoi 
the  demurrer  should  have  been  sustained. 

In  our  judgment  the  complaint  is  sufficient,  though  it 
would  have  been  a  much  better  pleading  had  it  contaioedi 
direct  and  positive  allegation  of  nonpayment.     By  the  ruki 
of  pleading  which  have  grown  up  under  the  code  of  po- 
cedure  or  practice  act,  all  of  the  mere  formal  parts  of  plead- 
ings which  the  common  law  required  are  dispensed  witl^  \ 
and  nothing  is  now  required  but  a  concise  statement  of  the  J 
facts  necessary  to  be  proven  to  entitle  the  party,  plaintiff*  ■ 
defendant,  to  the  relief  claimed.     A  complaint  is  safficient 
if  it  contains  a  clear,  positive,  and  direct  statement  of  ladi 
which,  if  proven,  will  entitle  the  plaintiff  to  the  relief  which 
he  seeks. 

This  complaint  certainly  contains  allegations  of  allAe 
principal  facts  which  it  would  bo  necessary  to  estab- 
[*132]  lish  to  authorize  a  *recoveiT — the  execution  and^ 
,  livery  of  the  notes,  the  maturity,  the  ownership  of 
the  plaintiii',  and  that  at  the  time  of  bringing  the  actioi 
there  wiis  **due,  owing,  and  payable"  thereon  a  certain  son 
of  mone}'.  The  establishment  of  these  facts  would  hat* 
entitled  tlie  plaintiff  to  judgment  for  the  amount  due  on  the 
notes.  But  it  is  said  in  the  statement  that  there  is  a  certain 
sum  "duo,  owing,  and  payable"  on  them  is  not  a  sufficient 
allegation  of  nonpayment. 

It  is  provided  by  section  70  of  the  practice  act,  that  "in 
the  construction  of  a  pleading,  for  the  purpose  of  detennin* 
ing  its  effect,  its  allegations  shall  be  literally  coustroeA 
with  a  view  to  substantial  justice  between  the  parties;" nn^ 
section  37  declares  that  **all  forms  of  pleadings  in  d^ 
actions,  and  Ibo  rvxW  Y^-j  \N\\\«i\i  \.W  ^Mffi^ciency  of  the  pl*^ 
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3  shall  be  determined,  shall  be  those  prescribed  by  this 
"  When  tested  by  the  rule  that  pleadings  must  be 
orally  construed,  with  a  view  to  substantial  justice  be- 
en the  parties,  we  could  scarcely  say,  iu  a  case  of  this 
d,  where  the  notes  are  fully  set  out,  and  the  complaint 
»W8  the  execution,  delivery,  maturity,  and  ownership  of 
m,  that  the  statement  that  there  is  a  certain  sum  *'  due, 
ing,  and  payable"  thereon  is  not  a  sufficient  allegation  of 
ipayment.  Indeed,  the  law  presumes  the  nonpayment 
m  the  fact  that  they  remain  in  the  possession  of  the 
intiff.  It  is  somewhat  like  the  presumption  of  law  that 
Is  and  notes  are  founded  upon  a  sufficient  consideration, 
i  hence  it  is  entirely  unnecessary  to  allege  a  eonsidera- 
»nin  an  action  upon  such  instruments;  and  yet  a  com- 
lint  upon  any  other  species  of  simple  contracts  must  show 
e  consideration  upon  which  it  is  founded,  or  it  will  bo 
dically  defective. 

In  the  case  of  Alkn  v.  Patterson  (7  N.  T.  476),  it  was  held 
at  a  complaint  was  sufficient  which  in  substance  stated 
•at  the  defendant  was  indebted  to  the  plaintiff  iu  a  certain 
an  of  money  for  goods,  wares,  and  merchandise,  sold  and 
•livered  to  the  defendant  at  his  request,  on  the  1st  day  of 
ay,  1849,  at  the  city  of  Buffalo;  that  the  items  of  account 
are  tweniy  in  number,  and  then  concluding  as  follows: 
And  the  plaintiffs  say  that  there  is  now  due  them  from  the 
Pendant  the  sum  of  three  hundred  and  seventy -one  dol- 
raand  one  cent,  for  which  sum  the  plaintiffs  demand  judg- 
ent."  It  has  been  said  in  some  of  the  subsequent  cases 
Hew  York  that  this  complaint  was  not  an  author- 
Tag  to  the  standard  of  *definiteness  and  certainty  [*1333 
quired  in  x>leadiugs,  but  it  was  not  considered  so 
elective  as  to  warrant  the  court  in  sustaining  the  general 
WDurrer  interposed  to  it.  Kor  does  the  case  of  Allen  v. 
^von  come  within  section  162  of  the  New  York  code, 
iich  provides  that  in  actions  upon  written  instruments  for 
6  payment  of  money,  it  shall  be  sufficient  to  set  out  a 
py  of  sach  instrument,  and  then  state  that  there  is  a  cer- 
b  sum  of  money  due  thereon,  because  that  was  not  an 
tbn  brought  on  a  written  instrument. 
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Appellant  claims  that  tbe  case  of  the  Stait  IktegraphCm' 
jimnj  V.  PaHiTSfoi  (1  Nev.),  sustains  his  view  of  the  con- 
plaint  in  this  Ciise.  -  In  that  case  we  merely  held  that  die 
facts  upon  which  the  plaintiff  was  entitled  to  recover  fihoQU 
bo  stated — that  it  was  not  sufficient  merely  to  state  coodtt- 
sions  of  law.  But  where  all  the  facts  necessarv  to  consiitoiA 
a  causo  of  action  are  alleged,  as  in  this  case,  we  did  not 
hold  that  a  statement  of  a  conclusion  of  law  would  Titiats 
the  pleading.  Wo  conclude  that  the  complaint  is  safficieui^ 
and  that  the  demurrer  was  therefore  properly  overruled. 

As  to  the  question  raised  upon  Uie  cost  bill,  we  are  un- 
able to  perceive  how  it  can  be  reviewed  upon  this  appeal 
There  is  Uv^  statement  or  bill  of  esLceptions.  The  appeal  ii 
simply  from  the  judgment,  which  shows  uo  irregolarity in 
the  allowance  of  costs.  The  motions  mode  by  the  appet 
lant,  long  after  the  ap)>eal  was  j^rfected,  to  strike  out  tba 
Ci>st  bill,  cannot  be  reviewed  njx)n  an  ap^)eal  from  the  judg* 
ment.  The  cost  bill  is  no  part  of  the  judgment-roll,  auJii 
not  pn.'^jHMly  l»efore  us;  we  cannot,  therefore,  inquire  iDto 
its  iv&:ii)ai-itv.  nor  into  auv  proceeding  which  were  takoi 
after  il:o  appeal  from  the  judgment  was  i^erfected. 

AV1:«  lo  there  is  no  statt-m^'iit.  and  the  appeal  is  simplj 
fivni  the  judgment,  notiiiug  is  brought  to  the  api>elUto 
com:  b;;:  the  jiidgmeiit-roU.  .Pnictice  Act,  Sec.  280.)  11» 
mistake  iu  ilie  cak*i:I:iiio:i  vf  the  amount  for  which  judg- 
me:*.:  shv^if.vl  Iv  vv:i.It:v,'i.  or.iiLt  to  have  been  called  to  the 
at:*:::'.v^:i  V  f  the  vv-;;::  W.ow.  a^d  a  motion  made  thereto 
vwivv*:  ::.  if  :*Li..:  e^^;:*.vl  Iv  iL-no.  Such  a  jKjiut  cannot 
r:v-vi'\  Iv  i:i:><vi  ;::  :I:e  :i::xllice  court  for  the  first  time- 
^'--    ,    ^     .*  '     i'    .  »'  c\/..  417.      Hoiiever,  we  deem  it  ow 

^*.::\  :,•  ..:\v:  :l-c  t.:.r.  Vv.:  :o  :x::{  oc^e  the  costs  of  tliii 

•  •  • . 

A   v  K-. -.:::  V^'.o'^  ^i.I  zLt-rtxcn?'  reduce  the  jodf 

. ''.  A     ;.  .:  :  ^  •. ,  l;.;: /,:xv'.  *..:.vl  £;:w:gLl  dollars,  wLichii 

*.   .  >::iu  :.:  c\v«sci  . :  :l.ii:  :cr  wLich  properly  jiulg- 
« ",..**•         • 


\ 

\ 
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BjBeatty,  J.,  concurring: 

[  concur  in  the  opinion  of  the  majority  of  the  court  in 
aiy  part  thereof,  except  as  to  the  judgment  for  costs.  To 
ike  my  yiews  on  that  branch  of  the  case  more  intelligible, 
rill  make  a  succinct  statemeut  of  the  facts. 
[)n  the  eighteenth  of  December,  1865,  the  court  ordered 
Igment  to  be  entered  for  the  plaintiff,  as  prayed  for  in 
L  complaint.  On  the  nineteenth,  and  before  the  judg- 
int  was  formerly  entered  up  by  the  clerk,  the  court  made 
order  staying  proceedings  for  ten  days,  to  enable  de- 
idants  to  perfect  an  appeal. 

A.  notice  of  appeal  was  served  and  filed  on  the  twenty- 
j^t  day  of  December,  1865. 

On  the  twenty-ninth,  the  judgment  was  entered  up  by  the 
ericy  and  on  the  same  day,  an  undertaking  on  appeal  was 
ed. 

On  the  twenty-sixth  of  December,  for  the  first  time, 
labtiff  filed  his  cost  bill,  amounting  to  $194.75,  which  was 
lehided  in  the  judgment  entered  by  the  clerk  on  the  twenty- 
mth. 

On  the  eighth  of  January,  1866,  the  defendants  gave 
Otice  of  intention  to  move  to  strike  out  the  costs  from  the 
dgment.  This  motion  was  made,  and  the  court  below  re- 
Med  to  strike  out  the  costs.  Upon  this  state  of  facts,  the 
Bestion  presented  to  our  consideration  is  whether  that 
irt  of  the  judgment  which  calls  for  costs  should  or  should 
It  be  held  to  be  erroneous. 

Section  197,  of  the  practice  act,  requires  the  clerk,  within 
^euty-four  hours  after  verdict  (except  in  particular  cases), 
*  enter  judgment  in  conformity  therewith. 
Section  453  provides  that  "the  party  in  whose  favor 
idgment  is  rendered,  and  who  claims  his  costs,  shall  de- 
ter to  the  clerk  of  the  court,  within  two  days  after  tho 
irdict  or  decision  of  the  court,  a  memorandum  of  the 
aiBs  of  his  costs,  etc.,  etc.  Taking  these  two  sections 
gether,  and  it  is  plain  what  should  be  the  proper  prac- 
)e.  Whenever  there  is  a  general  verdict  for  one  of  the 
Bties  to  a  suit,  or  an  order  of  court  for  judgment  on  either 
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side,  it  becomes  the  duty  of  the  clerk  to  enter  up  theindg- 
ment  within  twenty-four  hours  after  such  Terdictor 
[*135]  order.     But,  as  the  *successful  party  hiis  two  dwi 
within  which  to  file  his  cost  bill,  it  is  evident  thik 
the  judgment  may  be  entered  one  day  before  the  time  for 
filing  expires.  Consequently,  the  clerk  in  entering  the  judg- 
ment must  of  necessity  leave  a  blank  therein  for  the  costs. 
If  the  cost  bill  is  filed  in  time,  it  becomes  his  duty  to  fill 
that  blank.     If  not  filed  in  time,  then  the  blank  remains  in 
the  judgment,  and  cannot  afterwards  be  filled. 

But  when  the  blank  is  filled  in  it  becomes  a  part  of  il« 
judgment,  and  must  be  for  most,  if  not  all  pui-poses,  coo- 
sidered  as  of  the  date  of  the  judgment.  In  the  case  of  tie 
CaVifiynwi  Slate  Telegraph  Company  y,  Patie^'son,  1.  Xev.151, 
this  court  held,  that  an  appeal  might  bo  taken  from  a  jadj- 
ment  when  such  judgment  had  been  ordered  by  the  conrt 
and  a  minute  made  of  such  order,  although  the  fonml 
judgment  had  not  been  regularly  entered  up  by  the  cleit 

And  I  think  it  must  be  held,  that  when  the  final  judg- 
ment is  entered,  it  may  be  treated  as  bearing  date  hy  relt' 
tion  as  of  the  time  the  order  for  judgment  was  maJe,  At 
least  for  the  purposes  of  appeal,  it  must  be  considered  as 
of  that  date.  In  this  case,  the  judgment  must  be  con- 
siderod  as  of  the  date  of  the  eighteenth  of  December,  vlw* 
the  judge  ordered  judgment  to  bo  eutere<l.  The  cki 
should  liave  entered  up  the  judgment  either  on  the  eigk- 
teenth  or  nineteenth  of  December,  leaving  a  blank  for  tto 
costs.  Xo  cost  bill  being  filed  before  the  end  of  the  tveu-  ; 
tieth,  the  judgment  (had  the  clerk  performed  his  duty  at tia 
right  time)  would  have  become  complete,  and  thereafter^ 
could  have  made  no  entry  in  or  alteration  of  the  jntlgment 
But  the  clork  did  not  in  reality  enter  up  the  judgment  until 
the  twenty-ninth.  This,  I  think,  could  not  alter  therigkt* 
of  (ho  parties.  The  judgment  was  rendered  and  the  derk  I 
ordered  to  enter  judgment  on  the  eighteenth.     Within  tfO 
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I  20th,  how  were  the  defendauts  to  take  advantage  of  that 
Inre?  Clearly,  I  think,  by  appealing  from  the  judgment. 
e  costs  were  a  part  of  the  judgment,  and  if  improperly 
eluded  in  the  judgment  it  was  error.  It  might  be 
:j  proper  in  such  case,  *after  the  judgment  was  [*136] 
the  clerk  made  to  include  costs,  to  move  in  the 
rer  court  to  correct  the  judgment,  and  not  to  appeal  from 
)  judgment  until  the  lower  court  had  refused  relief.  But 
the  lower  court  did  refuse  to  correct  it,  then  the  appeal 
nld  be  from  the  judgment  and  not  from  the  order  refus- 
I  to  correct  the  judgment. 

rhe  statute  provides  for  appeals  from  orders  made  after 
Igment,  but  in  such  cases  the  appellant  is  not  heard  to 
nplain  of  anything  contained  in  the  judgment.  But  ap- 
llant's  theory  is  that  the  judgment  itself  is  right,  and  the 
ODg  is  in  something  done  after  judgment.  If  the  judg- 
Dt,  or  any  part  of  it,  is  to  be  attacked,  the  appeal  must 
from  the  judgment. 

f,  for  instance,  in  this  case,  the  court  below  had  stricken 
i  the  costs  from  the  judgment,  and  the  appeal  had  been 
the  plaintiff,  then  undoubtedly  the  appeal  should  have 
m  directly  from  the  order  striking  out.  For  the  com- 
int  would  be,  not  that  the  judgment  contained  any  error, 
i  that  an  order  made  after  judgment  was  erroneous.  (See 
pfc8  V.  Gdler,  1  Nev.  233.) 

Qien,  if  the  appeal  from  the  judgment  was  the  right  rem- 
r,  the  only  other  question  is:  Does  the  record  shoiu  that 
)  cost  bill  was  filed  too  late?  In  other  words:  Is  the 
t  judicially  shown  to  us  that  the  cost  bill  was  filed  at  a 
6  when  the  right  to  file  had  elapsed  ?  Bespondeiits  con- 
d  that  on  an  appeal  from  the  judgment,  where  there  is 
statement,  the  court  can  only  look  at  the  judgment-roll, 
ition  203  of  the  practice  act,  in  relation  to  judgment- 
,  reads  as  follows:  **  Immediately  after  entering  the 
^ent,  the  clerk  shall  attach  together  and  file  the  foUow- 
papers,  which  shall  constitute  the  judgment-roll:  First. 
case  the  complaint  be  not  answered  by  any  defendant, 
summons,  with  the  affidavit,  or  proof  of  service,  and 
complaint,  with  a  memorandum  indorsed  on  the  com- 
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plaint  that  the  default  of  the  defendant,  in  not  answeriDg, 
was  entered,  and  d  copy  of  the  judgment.     Secoiul.  lu  uU 
other  cases,   the  summons,  pleadings,   and  a  copy  ol  the 
judgment,  and  any  orders  relating  to  a  change  of  the  par- 
ties." 

Section  2S4  of  the  act  reads  as  follows:  "On  an  appeal 
from  a  final  judgment,  the  appellant  shall  {uniiiih 
[*137]   the  court  with  a  copy  of  *the  notice  of  api)ea],  the 
judgment-roll,  and  the  statement  annexed,  if  there 
be  one,  certified  by  the  clerk  to  bo  a  correct  copy.    On  ap- 
peal from  a  judgment  rendered  on  an  appeal,  or  from  an 
order,  the  appellant  shall  furnish  the  court  with  a  copy  of  ; 
the  notice  of  appeal,  the  judgment  or  order  ap[3ealed  from,  i 
and  a  copy  i^f  the  papers  used  in  the  hearing  of  the  court  ; 
below:  sueh  copies  to  be  certified  by  the  clerk  to  be  correct,  i 
If  any  written  opinion  be  placed  on  file  in  rendering  the 
judgment,  or  making  the  order  of  the  court  below,  a  copj 
^hall   bo   furnished.     If  the   appellant  fail  to  fumisk  the 
rtHpiisiie  pajH^rs.  the  api>eal  may  be  dismissed. 

Now.  A^  hi  1st  the  last  section  says  what  |>apers  an  api^lUnl 
s!)all  brir.i:  bofv^re  tliis  court,  it  does  not  sixy  expret^ly  that 
none  oilurs  >hall  bo  brought;  and  even  if  it  hail  said  so,  I 
ar.i  of  ilio  opiiiiv^n  such  law  would  have  been  wholly  iuopeia- 
ti\o.  :;;;'.  1  ar.vl  void.  The  Constitution  gives  the  right  of 
jipvo/il  tv^  I'.'.s  oo;;r:.  No  law  of  the  legislature  could  ile- 
pviM  ;i:o  v\''-.:v:  ot  the  power  of  looking  into  the  record  to 

••,-.   -  ■■  .■    !-•  ■;'*<  i"  T   •'»''■■  I V' •   '11^  t 

':iC"s'r»::::o  r.:av  rrosorilv  the  terms  and  mode  of 
.y:  i..'.s.  :r...i  ::::;y  l::i;:;  i be  time  within  which api^ 
V;  :,/aiv.:  V;::.  i:::.ltr  ibo  pretense  of  prescribiog 
.:  v";.:;:s ;  .urrivo  ;  ..r:its  of  subst;in:ial  ri^ht:?!.    But 

V  •.:::,:;  :".t-  1;  i:  :>'.-.:  uro  ::evvr  intended  thiscourtto 
:  v:<  .1  :o  :i:t'  t'\:\::.::::\::.^::  of  those  thiuiTs;  meutioned 

V.  :vv/  '..-.v.'rtv.  .;:;,:  ^  :;:l::v-:  >i;r.  That  section  does 
■-  -.  -.,  %  ./.:■  f.T  Vr:i:^iv^  uy  :::e  undertivkiug on  appeal, 

./.::   :....:  : ::  s  vvur:  c.u'.d  not  know  there  wasao 

1:  •.v;»k;>  :  .-  yr.*T:>:ci.  :Vr  bria^ring  up  bills  of  ex- 
.  >. :  ;.  i   :v.,\:.r.T:r  j:  shilling  sxieh  bills  is  provideJ 
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•Vheii  an  appeal  is  taken  from  a  jadgment,  this  court  must, 
Kiecessity,  look  into  the  record  to  see  if  there  is  anything 
>nin  to  sustain  the  judgment.  We  must  look  at  the  com- 
dnt  to  see  that  it  contains  a  statement  of  facts  sufficient 
wan-ant  the  judgment  rendered. 

We  mqst,  also,  if  there  is  no  answer,  look  at  the  summons 
i  return,  to  see  that  the  defendant  has  been  properly 
3Dght  into  court.  So,  too,  if  there  is  a  judgment  for 
itii,  it  appears  to  me  we  must  look  into  the  record  to  see 
there  is  any  foundation  for  that  part  of  the  judgment;  for, 
thout  a  cost  bill,  there  is  no  jurisdiction  to  render 
y  judgment  for  costs.  If,  upon  looking  at  *the  [*138] 
8t  bill,  it  appears  from  that  instrument  that  there 
an  error  in  the  judgment,  it  must  be  corrected.  For  that 
nrpose  we  must  have  the  power  of  causing  it  to  be  certified 
I  this  court. 

Kor  is  there  anything  new  or  startling  in  this  doctrine, 
ke  judgment-roll,  as  directed  by  tlie  statute  to  be  made 
f,  neither  includes  bills  of  exceptions,  the  verdict  of  the 
ly,  nor  the  jQndings  of  fact  by  the  court.  Yet  all  these 
bgs  constitute  a  part  of  the  record;  and,  in  California, 
der  a  practice  act  very  similar  to  our  own,  they  have  held 
It  a  case  may  be  reversed  on  a  bill  of  exceptions,  where 
are  is  no  statement.  So,  too,  the  verdict  of  a  juiy  or 
ding  of  facts  signed  by  the  judge,  although  neither  em- 
died  in  a  statement  or  bill  of  exceptions,  may,  in  connec- 
m  with  the  pleadings,  afford  grounds  for  the  reversal  of  a 
dgment.  (See  Retjnclda  v.  Hams,  8  Cal.  617-18;  5  Cal. 
»-61.) 

I  conclude,  then,  that  section  two  hundred  and  eighty- 
w,  which  says  what  the  appellant  shall  bring  up,  does 
>t  preclude  the  bringing  up  of  other  matters  of  record  in 
ease  where  they  are  necessary  to  determine  the  rights  of 
^  parties. 

Ill  conclusion,  I  hold  the  judgment  should  be  treated  as 
pulgment  of  the  date  of  December  18,  1865.  That  no  bill 
costs  having  been  filed  on  or  before  the  20th  of  Decem- 
^  the  jadgment  that  day  was  perfected,  and  the  blanks 
*  costs  could  not  thereafter  be  filled  up.  It  appearing 
NaT.  Dao.— 42 
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from  the  jQling  of  the  cost  bill  tbat  it  was  not  filed  Mm 
the  26tli,  it  was  a  nullity,  and  that  part  of  the  jndgmot 
which  is  for  costs  is  erroneoas.  That  part  of  the  jndgmeBt 
should  be  stricken  out,  and  the  appellant  should  recover  hii 
costs. 

I  think  the  order  of  court  staying  proceedings  has  noth- 
ing to  do  with  this  question.  The  order  was  not  intended 
to  stay  the  filing  of  a  cost  bill,  and  certainly  it  was  not « 
understood  by  the  plaintiff,  for  he  filed  his  bill  vrhilst  the 
order  was  in  full  force. 


L.  S.  BOWEKS,  Kespondeot,  v.  H.  H.  BECK  et  al, 

Appellants. 

[2  Nevada,  139.]  | 

Bills  of  Exception — When  pabt  of  the  Recobd. — As  a  general  nkiHEl ' 
of  exception  once  signed  and  filed,  become  a  part  of  the  record. 

Bond  to  rklkask  Attachment— need  not  be  stamped. — A  bond  givoi  k 
reltMiso  property  taken  under  a  writ  of  attachment  is  a  bond  giTcniit 
legal  x>n)crcding,  and  does  not  require  a  stamp. 

Idem — Whkn  suit  upon  mat  be  brought. — Where  a  bond  is  given  Ibrtti 
use  of  a  party  to  an  action,  but  is  in  the  hands  of  an  officer  of  theeon^ 
the  Inau'liciary  of  the  bond  may  bring  suit  thereon  before  the  bond b» 
come  iuto  his  i)Osse88ion. 

Attachmknt  Fob  fbaud — Sufficiency  of. — Where  a  debtor  tells  a  cnfiW 
that  ho  has  disjK^seil  of  all  his  property,  and  will  pay  urben  ht  gA 
ready,  it  creates  a  strong  suspicion  of  fraud,  and  is  a  sufficient  fomdi^ 
tion  for  a  In  lief  in  the  cre<litor*8  mind  that  a  fraud  has  been  comniitttti 

Idem — Whkn  may  bk  issued. — If  there  is  some  evidence  to  justify  the bdis 
on  tho  j^irt  of  an  attaching  creditor  that  fraud  is  contemplated  oil* 
Wt-n  oonimitttd,  ho  may  sue  ont  an  attachment,  and  on  the  triilf »■ 
fnuul  may  tr  may  not  he  established;  but  if  plaintiff  fails  on  the  trial  t> 
ostaMish  the  fniud,  still  the  issuance  of  the  attachment  was  not » «■ 
act.  Groat  strictness  in  the  form  of  the  affidavit  should  not  bereqttii«4 
as  the  lU  fondant  is  pixnected  by  lx)nd. 

riJ-'ADiNus-  Bond  to  rklkasb  Attachment. — What  is  recited  in  a  bcffld  !• 
Ih'  tru« .  is  t;ikt  n  as  true  apiinst  the  tibligor,  and  need  not  be  averwd* 
pn^\tsl.  It  is  ^.nly  ntHxssjirj-  to  make  averments  and  proof  astotks 
was  dor.e  af tt  r  the  « locution  of  the  bond,  and  ns  to  the  breaches  theie* 

IV^ND  Hni»  \Ain>  \«hi>tbkb  attachmknt  sustained  ob  not. — Where ahflW 
for  A  ivl«  a«4c  of  giHvls  undir  an  attachment  is  conditioned  for  payinm 
it  .iad.;u  tnt  is  ixndtrtsl  a^nst  the  owner  of  the  goods  attached,  it <* 
*Nmu  s  ali^K^iute  ujvn  the  rendition  of  judgment  whether  the  attachB** 
i»  or  i>  n.^t  *«s4ainai.     vLkwis,  C.  J.,  diasentiog.) 
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— ^There  is  nothing  in  the  policy  of  the  law  to  forbid  a  bond  [*140J 
ren  to  release  property  from  attachment,  being  enforced  ac- 
rding  to  the  very  letter  of  its  condition.    (Lewis,  C,  J.,  dissenting.) 

PEAL  from  tho  Fourth  Judicial  District,  Hon,  C.  C. 
»WIN,  presiding. 

e  facts  are  stated  in  the  opinion. 

lis  &  Clarky  for  Appellant. 

OS.  F\tch  and  J.  Neehj  •Johnson,  for  Bespondent. 

y  Beatty,  J. :  [*142] 

is  was  an  action  brought  on  a  bond  given  to  release 
driy  held  under  attachment. 

wers  brought  suit  against  G.  W.  Atkinson  for  some 
housand  six  hundred  and  sixty  dollars,  and  at  the  time 
ing  his  complaint,  also  sued  out  a  ^vrit  of  attachment, 
attachment  was  levied  on  certain  property,  and  the  de- 
mts  in  this  action,  in  conjunction  with  defendant  in 
former  action,  executed  a  joint  bond  conditioned  as 
w%\ 

!Tow,  the  condition  of  this  obligation  is  such,  that 
eas,  a  writ  of  attachment  was  issued  against  the  above 
iden  George  "W.  Atkinson,  at  the  suit  of  L.  S.  Bowers, 
certain  of  his  goods  and  chattels  have  been  attached 
or  and  by  virtue  thereof. 

!7ow,  in  consideration  of  the  release  of  said  goods  and 
tels  from  such  attachment,  if  the  said  George  W.  Atkin- 
shall  well  and  truly  pay  any  judgment  and  costs  that 
said  L.  S.  Bowers  may  recover  against  him,  the  said 
Y.  Atkinson,  then  this  obligation  to  be  null  and  void, 
rwise  to  remain  in  full  force  and  effect. 

"G.  W.  Atkinson,  [l.s.] 
'*H.  H.  Beck,  [l.*,J 

"H.A.Kendall,    [l.s.]" 
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Judgment  was  rendered  for  plaintiflF.     He  attempts  to 

make  the  same  by  issuance  of  execution,  and  failing 

[*143]  to  collect  it  of  Atkinson  *lie  demanded  theamonnt 

from  the  sureties  on  the  bond.     They  failed  to  pey, 

and  Bowers  instituted  this  proceeding. 

The  complaint  sets  out  the  indebtedness  of  Atkinson  to 
the  plaintiff,  the  suing  out  of  the  ivrit  of  attachment,  ihe 
making  and  filing  the  necessary  affidavit,  and  undertaking 
to  procure  the  issuance  of  the  attachment,  and  thai  tbe 
sheriff  to  whom  the  attachment  was  issued  made  a  levy  (m 
personal  property.  That,  to  procure  the  release  of  said 
property,  defendants  made,  executed,  and  delivered  the 
bond  sued  on.  That  the  property,  on  the  delivery  of  said 
bond,  was  released.  The  rendition  of  the  judgment,  tbe 
failure  to  collect  the  same  on  execution,  the  demand  on  de- 
fendants, etc. 

The  substantial  defenses  set  up  in  the  answer  are:  First 
That  the  attachment  under  which  the  property  was  seized, 
was  void  for  want  of  a  sufficient  affidavit.  Second.  That 
on  trial  it  was  found  and  adjudged  that  the  facts  allied  in 
the  affidavit  were  not  true,  and  therefore  the  goods  were 
not  legally  attached. 

Upon  the  trial  of  the  suit  between  Bowers  and  Atkinson, 
whilst  the  main  issue  was  found  for  Bowers,  it  was  at  the 
same  time  determined  that  the  attachment  has  been  issned 
improperly,  or  without  sufficient  evidence,  and  the  same 
was  discharged. 

There  is  a  question,  however,  in  this  court,  whether  the 
discharge  of  the  attachment  in  the  suit  of  Boioas  v.  Atkin- 
son was  shown  in  the  court  below. 

When  this  case  was  first  called,  appellants  suggested  a 
diminution  of  the  record.  This  motion,  and  the  affidavits 
filed  in  support  thereof  and  in  opposition,  brought  oat  the 
following  facts:  One  of  the  counsel  for  appellants,  after 
judgment  for  respondent,  prepared  a  bill  of  exceptions, 
setting  out  fully  the  proceedings  on  the  trial  and  exceptions 
taken  by  the  appellants.  An  associate  counsel  for  appel- 
lants, in  looking  over  the  bill  of  exceptions,  thought  there 
was  an  omission  in  the  statement  as  prepared  by  the  other 
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ousel,  and  made  an  interlineation  supplying  that  supposed 
lission.  The  counsel  who  first  prepared  the  statement 
Bn  took  it  to  the  judge  and  procured  his  signature  thereto. 
ime  time  afterwards,  when  the  court  had  adjourned  for 
B  term,  the  judge's  attention  was  called  to  the  bill  of  ex- 
ptions  he  had  signed.  He  thought  that  part  of  it  which 
ifl  contained  in  the  interlineation  was  not  correct,  and  he 
rock  it  out  by  scratching  his  pen  over  the  inter- 
leations.  He  ^makes  an  affidavit  that  he  made  [^144] 
lis  correction  because  he  signed  the  bill  of  except 
one  without  examination,  reljdng  on  the  statement  of 
Dsmsel  that  it  was  correct  and  assented  to  by  opposing 
OQimel,  when,  in  fact,  the  records  of  the  court  clearly 
bowed  that  appellants  had  never  introduced  any  such  evi^ 
lenoe  as  was  stated  by  the  interlineation  to  have  been  intro- 
Ineed,  and,  in  fact,  that  defendants  never  introduced  any 
nideuce  at  all. 

This  court  is  called  on  to  decide  whether  they  will  act  on 
die  bill  of  exceptions  as  originally  signed  by  the  judge,  or 
M corrected  by  him  after  the  interlineation  was  struck  out. 

Afl  a  general  rule,  we  think  a  bill  of  exceptions  once 
ligiied  by  the  judge  and  filed  among  tlie  records  of  the 
Mart  (especially  after  the  expiration  of  the  term  at  which  it 
Vtt  signed  and  filed),  becomes  a  record  in  the  case  and  be- 
yond the  control  of  the  judge.  At  least,  it  would  be  a  very 
dangerous  practice  to  allow  amendments  and  alterations  at 
^sabiequent  term  of  the  court.  Still,  we  are  not  prepared 
(i^  say,  if  a  judge  inadvertently  signs  a  bill  of  exceptions 
^hch  states  a  fact  which  never  existed,  that  it  may  not  in 
^  case  be  corrected. 

If  the  minutes  of  the  court  or  other  documentary  evi- 
nce should  clearly  show  the  mistake,  probably  it  might  be 
^<nTooied  in  the  court  below.  But  that  point  it  is  not  now 
^deessary  to  decide.  In  this  case,  it  is  evident  that  the 
^>dgo  mistook  the  meaning  of  the  clause  he  struck  out.  He 
^buck  it  oat  because  the  record  showed  defendants  had 
^r  introdaced  such  evidence,  nor  any  evidence.  Betain- 
Bg  it  in  the  bill  of  exceptions,  it  does  not  show,  or  purport 
^aiMiWf  defeudanta  introduced  any  evidence.    We  are  in* 
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cliued,  then,  to  bold  that  the  bill  of  exceptions  slioiild  be 
considered  as  it  was  wben  signed  bj  the  judge,  and  befote 
this  clause  was  stricken  out. 

The  bill  of  exceptions,  then,  shows  that  plaintiff  "offered 
in  evidence  the  complaint,  the  affidavit  for  attachment,  and 
writ  of  attachment,  and  return  thereon,  in  the  suit  of  L8. 
Bowers  v.  Ihnnesseey  alias  G.  IV.  Aikinson.^  *  ♦  *  "^ 
the  defendants,  by  their  counsel,  then  and  there  objected 
to  their  introduction  as  evidence,  on  the  ground  that  the 
said  complaint  showed  upon  its  face  that  the  cause  of  action 
sued  upon  was  not  one  in  which  the  plaintiff  could  legiDj 
invoke  the  aid  and  issuance  of  a  writ  of  attachment;  tint 

said  affidavit  was  irregular,  and  not  in  compliauoe 
[*145]  *with  the  statute  in  such  case  made  and  provided, 

and  insufficient  to  support  the  issuance  of  a  writ  of 
attachment;  was  irregularly  and  illegally  issued;  was  void, 
and  all  proceedings  thereon  were  illegal  and  void,  and  hd 
been  so  adjudged  by  this  court,  as  sliown  of  record  in  eri- 
dence,''  After  the  word  evidence  follows  a  direction  to  in- 
clude the  order  dismissing  the  attachment  as  part  of  the  bill 
of  exceptions.  That  order  is  in  these  words:  "Defendants' 
counsel  moved  to  set  aside  attachment.  The  following  wit- 
nesses were  called  on  part  of  plaintiff:  L.  S.  Bowers  and 
William  Berick;  and  on  part  of  defendant,  A.  Jackson, 
John  Dolson,  Geo.  W.  Atkinson,  and  Kellem.  Motion  of 
defendant  sustained,  plaintiff  excepted." 

The  words  italicised  and  the  direction  to  include  the 
order  dismissing  attachment  are  those  stricken  out  of  the 
statement  by  the  judge,  but  which  we  shiJl  consider  as » 
part  of  the  statement.  But  whilst  we  shall  consider  tii 
part  of  the  statement  in  the  bill  of  exceptions,  we  do  not 
think  it  shows  that  either  the  plaintiff  or  defendant  intro- 
duced the  judgment  or  order  dissolving  the  attachment  in 
evidence.  The  defendants,  at  the  time  this  order  ifM 
alluded  to,  wore  not  offering  anything  in  evidence.  Thej 
were  objecting  to  evidence  offered  by  plaintiff.  Whilst 
plaintiff  was  offering  in  evidence  some  of  the  papers  filed  in 
the  case  of  Boioers  v.  Atkimou,  it  would  seem  (giving  a  fair 
construction  to  this  part  of  this  statement)  defendants  called 
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ention  to  an  order  made  in  the  same  ease,  the  existence 
which  ought  to  operate  on  the  mind  of  the  judge  as  a 
fion  for  rejecting  the  other  papers.  In  other  words,  the 
fendants  would  seem  to  have  claimed  that  the  record  in 
tcei'8  v.  Atkinsmi  should  not  be  produced  piecemeal;  but 
>ffered,  must  be  offered  as  a  whole,  and  if  the  record  con- 
iered  as  a  whole  failed  to  sustain  plaintiff's  action,  no  part 
it  should  be  received  in  evidence.  The  statement  does 
t  show  that  there  was  an  affirmative  attempt  on  the  part 
defendants  to  introduce  this  order  as  evidence  on  their 
ie.  At  best,  if  offered  in  evidence  by  defendants,  it  was 
Ij  for  the  special  purpose  of  showing  the  other  papers 
Eared  should  be  rejected.  That  being  the  case,  the  re- 
Kmdents  can  only  be  entitled  to  a  reversal  of  the  case  on 
le  of  two  theories:  first,  that  the  papers  and  other  evidence 
Fered  by  the  plaintiff  and  admitted  by  the  court  failed  to 
iftablish  plaintiff's  cause  of  action,  and  entitled  de- 
odants  to  a  nonsuit;  or,  second,  ^if  all  the  papers  [^146] 
bich  constituted  a  part  of  the  proceedings  in 
hoers  V.  Atkinson  were  excluded,  then  the  other  evidence 
Bered  by  plaintiffs  was  insufficient  to  support  the  action, 
Dd  entitled  defendants  to  a  nonsuit. 
First,  let  us  see  how  the  parties  stand,  admitting  these 
rings  to  have  been  properly  in  evidence  which  were  offered 
y  the  plaintiff  and  received  by  the  court.  We  have  already 
Wed  what  papers  were  offered  in  evidence  by  the  plaintiff, 
ppellants  contend,  first,  there  could  be  no  recovery  on  the 
ond  because  it  was  not  stamped.  To  this  we  say  the  bond 
tt»  me  given  in  a  legal  proceeding^  and  did  not  need  any 
!UDp  under  the  revenue  laws  of  either  the  state  or  United 
iaies. 

The  second  point  made  is,  that  the  bond  was  not  in  the 
iBsession  or  under  the  control  of  plaintiff  when  the  suit 
tt  brought,  but  in  the  hands  of  the  clerk  of  the  district 
iirt  for  the  second  judicial  district,  and  was  not  in  plaint- 
's power  until  subsequently  delivered  to  him  by  order  of 
e  court. 

It  is  sufficient  that  the  bond  was  made  for  the  benefit  of 
9  plaintifl^  was  made  payable  to  plaintiff,  and  was  in  fact 
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Lis  boud,  whoever  bad  the  custody  of  it.  The  mere  fid 
that  a  plaintiff  does  have  the  actual  custody  of  a  boud  vken 
suit  is  brought,  is  no  reason  for  abating  the  action.  If  be 
is  the  legal  owner  of  the  bond,  and  can  produce  it  at  tha 
trial,  that  is  time  enough. 

The  third  point  of  appellants  on  this  branch  of  the  case 
is,  that  the  affidavit  for  attachment  is  so  defective  on  its 
face  as  not  to  show  any  authority  for  the  issuance  of  tha 
writ;  in  other  words,  that  the  writ  of  attachment  was  void, 
and  that  being  void  the  bond  was  also  void.  This  objection 
naturally  divides  itself  into  two  propositions:  Was  the  at- 
tachment void?  If  void,  does  it  follow  that  the  bond  is 
void?  I 

The  statute  says  that  the  clerk  shall  issue  a  writ,  when  an  j 
affidavit  shall  be  filed,  showing:  '*  First,  that  the  defeudaot 
is  indebted  to  the  plaintiff  in  a  certain  sum  (specifying  tbe 
amount  of  such  indebtedness)  over  and  above  all  legal  set* 
offs  or  counter-claims,  upon  a  contract,  express  or  implied, 
for  the  direct  payment  of  money,  and  that  such  coutiaet 
was  made  or  is  payable  in  this  territory,  and  that  the  pay* 
ment  of  the  same  has  not  been  secured  by  any  mortgage  o& 
real  aud  personal  property.  Second,  that  the  de- 
[*14:7]  pouent  *has  good  reason  to  believe,  and  does  believe, 
that  one  or  more  of  the  causes  set  forth  in  tha 
several  subdivisions  of  the  next  preceding  section  actaallj 
exists  at  the  time  of  making  the  affidavit,  reciting  the  facta 
upon  which  such  belief  is  founded." 

We  think  there  is  no  question  that  the  affidavit  in  this 
case  conforms  to  the  statutory  requirements  in  everything 
except  it  may  be  in  not  *'  reciting  the  facts  upon  whickaoch 
belief  is  founded."  **  Such  belief"  in  this  case  is  the  bdirf 
on  tlie  part  of  plaintiff  that  defendant  had  fraudnleuilv,  or 
was  about  fraudulently,  to  convey  his  property,  to  binder 
and  delay  plaintiff  in  the  collection  of  his  debt.  Plaintif 
states  that  his  reason  for  this  belief  *'  is  that  the  defendant 
herein  has,  as  deponent  is  informed  and  believes,  frauda- 
lently  conveyed,  sold,  and  assigned  certain  teams,  wagona, 
and  property,  for  the  purpose  of  hindering,  delaying,  and 
defrauding  his  creditor,  this  deponent,  and  as  deponent  ia 
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1  and  believes,  is  about  to  fraudulently  dispose  of 
est  of  his  property,  for  the  purpose  of  hindering, 
;,  and  defrauding  this  deponent,  his  creditor;  and 
the  defendant  herein  on  the  twentieth  day  of  April, 
5,  informed  this  deponent  that  he  had  sold  all  his 
int's)  teams  and  personal  property,  and  did  not  own 
»f  the  stock,  and  would  '  pay  when  he  got  ready,'  or 
)  that  effect." 
dtw  says  the  clerk  shall  issue  his  attachment  when 

makes  oath  to  his  belief,  and  recites  the  facts  on 
is  belief  is  founded. 

does  the  language  quoted  recite  any  facts  on  which 
opinion  might  be  founded?  He  recites  that  he  has 
brmed  defendant  had  made  a  fraudulent  conveyance. 
3art  of  the  affidavit  is  true,  is  not  this  a  fact  upon 
e  has  a  right  to  frame  an  opinion?  But  it  may  be 
I  that  this  is  mere  hearsay  evidence,  and  that  he 
lave  procured  the  affidavit  of  his  informant.     Or  it 

said  that  this  is  too  general;  that  it  Mas  merely 
the  general  result  instead  of  statiug  the  particular 
ich  constituted  or  showed  the  frauds.  Perhaps  it 
ecessary  in  this  case  to  determine  these  questions. 
I  one  circumstance  he  does  state  with  particularity 
>n  .  his  own  information.  That  is  the  conversation 
Mrith  the  plaintiff  on  or  about  the  twentieth 
I,  1865.  That  conversation  *as  detailed  was  [*148] 
laps  enough  to  establish  fraud  in  defendant 
upported  by  other  circumstances,  but  was  certainly 
it  to  create  suspicion  and  a  well  founded  belief  in 
d  of  plaintiff  that  defendant  had  made  a  fraudulent 
ion  of  his  property.  We  think  when  a  debtor  tells 
or  he  has  disposed  of  all  his  property  and  will  pay 
B  gets  ready,  it  creates  a  very  strong  suspicion  of 
nd  a  creditor  may  from  such  language  well  draw  the 
ion  that  a  fraud  has  been  committed. 
3  case  of  Connell  v.  Lasscells,  (20  Wend.  77),  a  ques- 
i  raised  as  to  the  sufficiency  of  an  affidavit  to  sup- 
>  attachment  issued  thereon.  The  affiilavit  was  very 
in  character  to  the  present  one.  The  court  was  then 
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composed  of  three  judges,  C.  J.  Nelson,  and  Bronsonani 
Cowen,  justices.  Two  of  the  judges  held  the  affidavit  not 
sufficient.  But  in  reversing  the  judgment,  the  chief  justice 
says:  **  We  might  possibly  have  considered  it  sufficient  to 
uphold  the  judgment  until  reversed;"  thus  intimating  thil 
although  the  facts  stated  in  the  affidavit  were  not  of  tfait 
conclusive  character  to  justify  the  justice  who  issued  the 
attachment,  still  they  tended  to  prove  a  fraudulent  intent 
and  would  sustain  the  jurisdiction  of  the  justice  until  re- 
versed. 

Mr.  Justice  Cowen  disseut.s. 

In  his  dissenting  opinion  he  says,  among  other  things: 
"The  *  *  act  *  *  gives  an  attachment  whenever  a  justice ii 
satisfied,  on  the  facts  and  circumstances  sworn  to  bjtbe 
party,  that  the  debtor  has  fraudulently  assigned  or  disposed 
of  his  property,  or  is  about  to  do  it."  He  then  argues  thit 
the  circumstances  detailed  in  the  affidavit  are  safficiaitto 
show  fraud,  or  at  least  if  such  circumstances  had  been  de- 
tailed to  a  jury,  and  they  had  found  fraud  on  tbem,  no 
court  would  have  been  justified  in  setting  aside  the  finding* 
He  thinks  the  judgment  should  have  been  affirmed. 

Chief  Justice  Bronson,  in  giving  an  opinion  on  the  sob- 
ject  of  attachments  (7  Hill,  pages  188-9),  says:  "The fa* 
and  circumstances  to  establish  the  grounds  on  which  tke 
application  for  an  attachment  is  made,  must  be  verified  bj 
the  affidavits  of  two  disinterested  witnesses."  TTe  hx^ 
quoted  from  the  02)inion  because  we  have  not  the  NewToA 
revised  statutes  to  refer  to.  In  4  Hill,  in  the  case » 
Faulkner,  2)ages  598  to  G02,  he  discusses  what  facts  most 

be  made  to  a2>pear  by  the  affidavit  to  make  the«t- 
[*l'i9]  tachment  *valid,   and  concludes:    "Now,  altbongk 

the  evidence  was  far  from  being  conclusive,  stilH* 
had  a  legal  tendency  to  make  out  a  case,  in  all  its  (Wirts,  for 
the  issuing  of  an  attachment.  Enough  was  ])roved  U)  caB 
upon  the  officer  for  the  exercise  of  his  judgment  upon  tW 
weight  and  importance  of  the  evidence;  and  if  he  tarred  in 
the  decision  of  a  question  thus  fairly  presented,  the  eaot 
would  not  be  la\.a\  \.o  Wi^  \»xo^^^v5l\\\^.    It  is  only  wta» 
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)  is  a  total  want  of  evidence  npon  some  essential  point 
the  officer  will  fail  to  acquire  jurisdiction." 
king,  then,  the  views  expressed  by  Mr.  Justice  Cowen 
e  case  cited  from  20  Wendell,  or  those  expressed  by 
f  Justice  Bronson,  in  the  cases  cited  from  4  Hill,  and 
alike  uphold  the  attachment.  That  is,  they  hold  that 
attachment  is  not  votdy  but  that  the  prima  facie  case 
ttachment  may  be  rebutted  by  defendant  in  attachment, 
e  think  this  is  certainly  good  law.  A  party  suing  out 
ttachment  may  receive  such  information  as  convinces 
beyond  all  reasonable  doubt  that  a  fraud  is  contem- 
(d,  and  if  he  waits  to  get  all  the  particulars  so  as  to  set 
i  out  in  his  affidavit,  the  fraud  may  be  consummated 
the  property  gone  before  he  gets  his  writ.  But  if  he 
lowed  to  get  the  writ  upon  a  general  showing  of  the 
)D8  he  has  for  believing  a  fraud  has  been  practiced,  or 
K>at  to  be  practiced,  he  may,  when  the  case  comes  on 
rial,  be  able  to  prove  the  fraud  by  satisfactory  evidence, 
statute  is  quite  different  from  the  New  York  statute, 
latter  requires  the  facts  to  sustain  the  attachment  to  be 
ed  by  the  affidavits  of  disinterested  witnesses.  Oui*s 
requires  the  party  to  swear  to  his  belief  in  the  exist- 
of  certain  main  facts,  and  to  state  the  subordinate 
I  on  which  that  belief  is  founded.  Certainly,  that  be- 
night be  founded  on  infoimatiou  derived  from  others. 
Deed  not  introduce  the  affidavit  of  others  to  prove  the 
I  on  which  he  founded  his  belief,  but  if  a  trial  of  the 
ition  as  to  the  propriety  of  issuing  the  attachment  arises, 
ftD  have  the  benefit  of  their  testimony, 
le  statute  requires  a  person  suing  out  an  attachment  to 
bond  for  all  damages  caused  thereby,  if  the  proceeding 
ttachment  is  not  sustained.  This  is  sufficient  protec- 
tor the  defendant.  We  do  not  think  great  strict- 
should  be  required  *in  setting  out  the  facts  to  [*150] 
orize  the  issuance  of  the  attachment.  Not  so 
!i  as  in  those  states  where  the  attachment  serves  in  lieu 
summons,  and  authorizes  the  ^ourt  to  enter  judgment 
ist  defendant  without  actual  service  on  him.  This,  we 
I  opinion,  was  not  a  void  attachment,  and  the  alleged 
Vciencj  of  the  affidavit  was  no  defense  to  t\i\^  Qic\\otl« 
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Tho  attticbmout  not  being  void,  let  us  consider  what  vodd 
have  been  the  situation  of  the  parties,  if  the  court  had  ruled 
out  the  complaint,  affidavit  of  attachment,  writ  of  attacbment, 
and  return  thereon,  as  oflfereil  by  the  plaintiff.    The  bond 
sued  on  recited  that  ^vhereas  an  attachment  was  issoedand 
certain  gooils  have  been  levied  on,  etc.     **Xow,  in  coDsid- 
eration  of  the  release  of  said  goods  and  chattels  from  audi 
attachment,  if  the  said  G.  W.  Atkinson  shall  well  and  tnilj 
l^aj  any  judgment  and  costs  that  the  said  L.  S.  Bowers  maj 
recover  against  him,  the  said  G.  W.  Atkinson,  then  thii 
obligation  to  be  null  and  void;  otherwise  to  remain  in  full 
force  and  effect."    Whatever  the  obligor  recites  in  a  bond 
to  be  true,  may  bo  taken  as  true  against  him,  and  need  not 
be  averred  in  a  complaint  on  such  bond,  nor  proved  ou  the 
trial.     Tliat   tho  goods  were  under  attachment  is  clearif 
re<rited.     Perhaj)s  it  is  not  so  clearly  recited  that  the  goodi 
are  released  when  the  bond  is  delivered,  but  the  laiigoags 
used  may  mean  that  they  are  to  be  released.     In  that  catti 
it  appears  to  us,  all  the  plaintiff  has  to  do  is  to  aver  tbe re- 
lease did  take  place  at  or  after  the  delivery  of  the  bond,  and 
then  prove  the  breach  on  the  part  of  the  obligoi-s.     If  tliis 
be  so,  then  there  was  no  necessity  for  averring  the  existeooa 
of  a  complaint,  affidavit  of  attachment,  attachment  retonii 
etc. 

This  is  the  view  taken  bv  the  chancellor  of  New  York  and 
concurred  in  by  the  entire  court  for  the  correction  of  errors 
except  one  senator,  in  a  case  precisely  similar  to  this.  See 
£(f//(>«.s-e  V.  Ihn'tnahjy  3  Denio,  507.  We  entirely  concur  in 
the  correctness  of  this  decision. 

This,  we  think,  disposes  of  the  entire  case.     But  appel- 
lants contend  that  although  they  did  not,  after  the  plaintil 
closed  his  case,  ofler  any  testimony,  yet  they  should  stand 
in  this  court  just  as  if  thev  had  re^rnlarlv  offered  in  evidence 
the  judgment  of  tho  court  dismissing  the  attachment,  ou  the 
ground  that  plaintiff  did  not  ^sustain  by  sufficient 
[^lol"]  i'vidonoo  his  allegations  to  support  the  issuance  of 
tho  attachment. 
Wo  cannot  think  that  the  mere  calling  of  the  judge's  atten- 
tion to  that  order  or  judgment  as  a  reason  for  rejecting 
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er  portioDS  of  the  record  of  Bowers  v.  ACkinsmx,  when  of- 
3d  by  the  plaintiff  in  this  action,  is  equivalent  to  offering 
D  evidence  by  the  defendants. 

kit^  even  if  it  were  in  evidence,  the  writer  of  this  opin- 
is  unable  to  see  how  it  would  alter  the  result.  The  de- 
dants  have  voluntarily  entered  into  a  bond  to  pay  any 
i^ent  that  might  be  recovered.  There  was  no  condition 
■he  bond  that  they  would  pay  provided  ih^  attachment  was 
i  good  and  a  judgmeut  rendered,  but  simply  on  condition 
tt  the  judgment  was  rendered.  Upon  what  principle  can 
interpolate  the  other  condition .  The  parties  to  the  bond 
i  not  make  any  such  condition;  the  statute  authoriz- 
{the  bond  does  not  speak  of  any  such  condition.  Doubt- 
H,  if  a  bond  with  such  a  condition  had  been  tendered,  the 
aiatiff  would  not  have  released  the  goods.  The  statute 
w  not  require  him  to  release  them,  except  on  a  bond  with 
16  single  condition,  and  that  is  as  to  the  rendition  of  judg- 
mt 

There  are  only  two  principles  upon  which  it  can  be  con- 
uded  ^hat  the  bond  would  be  void  in  case  the  attachment 
It  void,  or  not  supported  by  sufficient  evidence  where  that 
ue  was  tried.  The  one  is,  that  the  goods  of  defendant 
kinsoD,  being  illegally  held,  the  bond  was  given  undei  a 
ecies  of  duress;  the  other,  that  it  would  be  agaiust  public 
licy  to  support  bonds  given  under  such  circumstances. 
At  common  law,  the  plea  of  duress  ouly  applied  to  cases 
liere  the  person  of  the  defendant  was  either  held  in  custody, 
'  Uireatened  with  violence  or  imprisonment.  That  plea 
mid  not  be  sustained  by  any  proof  as  to  seizure  or  threats 
piinst  property.  Modern  American  cases  have  had  a 
odency  to  extend  that  plea,  or  one  similar  to  it,  so  as  to 
und  contracts  made  to  avoid  threatened  destruction  or  de- 
otion  of  property.  But  those  pleas  have  never  been 
lowed  except  in  extreme  cases,  when  the  danger  of  de- 
^tion,  conversion,  or  asportation  was  imminent,  and  no 
ber  apparent  method  of  saving  the  property. 
Bere  there  was  no  such  necessity.  Atkinson  had 
kmd  to  ^indemnify  him  for  all  losses  sustained  by  [^152] 
» improper  issuance  of  the  writ,  and  the  property 
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itself  was  in  the  custody  of  the  law.  (See  Parsons  Con.,  toL 
1,  319  to  322,  and  notes,  etc.,  as  to  the  general  rules  govern- 
ing this  defense.) 

We  cannot  see  in  what  respect  such  bonds  ore  contnrf 
to  the  policy  of  the  law.  The  defendant  in  an  action  ol 
debt  or  assumpsit  has  his  goods  attached.  Bather  than  vail 
to  see  whether  the  attachment  can  or  cannot  be  discharged 
in  the  due  course  of  law,  to  obtain  the  immediate  posset- 
sion  of  his  goods,  he  gives  a  bond  to  the  effect  that  he  wiU 
pay  any  judgment  obtained  against  him.  Now,  if  a  judg- 
ment is  obtained  against  him,  we  see  no  great  hardship  ii 
his  having  to  pay  it.  We  do  not  think  it  is  violatiog  asj 
true  policy  of  the  law  to  make  him  and  his  sureties  litbb 
therefor,  according  to  the  letter  of  their  bond. 

In  the  case  of  Cadioell  v.  Colgate  (7  Barb.  253),  it  was  dis- 
tinctly held  that  a  bond  given  to  release  property  seised 
under  a  void  attachment  was  itself  void.     And  the  case  of 
Hovian  et  al.  v.  Bruickerlioff  (1  Denio,  184,)  seems  to  be 
to  the  same  effect.     So,  too,  it  would  seem  from  refereoeee 
made  by  Mr.  Drake,  in  his  work  on  attachments,  thai  it 
litis  been  held  in  Louisiana,  or  at  least  strongly  intimated, 
that  if  after  goods  were  released  from  attachment  by  bond, 
it  should  be  determined  that  attachment  had  been  improp- 
erly issued,  the  sureties  on  the  bond  for  the  release  of  tb 
property  would  be  discharged.     With  regard  to  the  Net 
York  cases  last  cited,  the  writer  of  this  opinion  must  say  be 
does  not  think  they  are  good  law.    With  regard  to  the  Loo- 
isiaua  cases,  not  having  access  to  the  opinions  themselves, 
nor  to  the  statute  of  Louisiana  in  relation  to  attachments, 
and  scarcely  any  knowledge  of  the  civil  law  w*hich  prevail* 
in  that  state,  I  am  unable  to  form  any  opinion  aboat  these 
cases.     I  think  the  ti-ue  rule  is,  that  when  such  a  bond  si 
the  one  under  consideration  is  given,  you  cannot  go  back  to 
inquire  as  to  whether  the  attachment  was  regular  or  irrtf 
ular.     The  only  questions  are,  was  the  property  released, 
and  has  a  breach  of  the  bond  been  shown.     This  is  ths 
view  taken  of  such  a  case  by  the  supreme  court  of  the  stats 
of  California,  in  McMiUan  v.  Datia  (18  Cal.  339),  and  I 
think  the  correct  view. 
Judgment  affirmed. 
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*By  Bbosnan,  J.,  concurring:  [*153] 

I  concur  in  the  affirmance  of  the  judgment  of  the  district 
»iurt.  I  hold  that  the  complaint,  though  susceptible  of 
nch  improvement,  is  sufficient;  and  that  the  affidavit 
X)n  which  the  attachment  in  the  original  suit  was  based, 
iswered  the  requirements  of  the  statute. 
Although  I  do  not  believe  in  the  doctrine  that  a  court  or 
^e  loses  all  power  and  jurisdiction  over  alji  orders  and 
idgments  after  the  expiration  of  the  term  at  which  they 
ay  be  made  and  rendered,  to  the  full  extent  claimed  and 
»erted,  yet,  for  the  purposes  of  this  case,  I  wish  to  be 
oderstood  as  holding  that  the  statement  contains  the 
"ords  erased  by  the  district  judge.  But  this,  in  my  opinion, 
ill  not  help  the  appellant's  case.  With  these  words  in, 
lie  record  does  not  show  that  the  order  dismissing  the 
ttachment  in  the  original  suit  was  introduced,  offered,  or 
lade  evidence  in  any  way  in  the  case. 
At  that  stage  of  the  trial  when  the  plaintiff  offered  in  evi- 
nce the  complaint,  affidavit,  and  attachment  in  the  origi- 
Q  action,  the  defendants'  counsel  objected  to  their  com- 
itency,  and  in  stating  the  giounds  of  objection,  assigned 
ione  of  them  in  substance,  '^hat  the  district  court  had 
Ijadged  the  attachment,  and  all  the  proceedings  thereon, 
legal  and  void,"  which  objection  the  court  overruled, 
his  is  not  a  statement  that  the  order  or  judgment  of  the 
Dort  to  that  effect  was  introduced  in  evidence;  aud  it  is  a 
^needed  fact  that  it  was  not  so  introduced.  It  is  no  more 
uui  stating  a  ground  of  objection  to  the  testimony,  which 
lay  be  well  or  ill-founded,  like  any  other  ground  or  reason 
Bsigned.  But  to  hold  that  such  an  incidental  allusion  to 
hat  the  judge  may  have  done,  or  to  what  may  have  trans- 
ired  in  a  different  action  and  between  different  parties,  is 
uitamount  to  the  actual  record  proof  of  the  existence  of  the 
et,  is  a  doctrine  to  which  I  cannot  subscribe.  In  my 
Unble  judgment  the  record  does  not  contain  any  legal 
oof  of  the  dismissal  of  the  attachment  in  the  original  ac- 
m.  I  am  of  opinion,  therefore,  that  the  judgment  of  the 
itrict  court  ought  to  be  affirmed. 
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[*154]      By  Lewis,  C.  J.,  dissenting: 

III  my  o})inioii  the  dismissal  of  the  attachment  upon  the 
issue  raised  by  the  plea  in  abatement  to  the  affidavit,  was  a 
complete  defense  to  the  action  on  the  bond,  and  tho  judg- 
ment of  the  court  below  should  for  that  reason  be  reverael 
The  statute  in  certain  specified  cases  anthorizes  the  plaintiff 
to  sue  out  an  attachment  against  the  property  of  his  debtor 
for  thcj  purpose  of  securing  any  judgment  which  he  miy 
recover.  Sec.  120,  of  the  practice  act,  declares  that  "the 
plaintiff,  at  the  time  of  issuing  the  summons,  or  at  any 
time  afterwards,  may  hare  the  property  of  the  defendaut 
attached  as  security  for  the  satisfaction  of  any  judgment 
that  ma}'  be  recovered,  unless  the  defendant  give  securilt 
to  pay  such  judgment  in  the  following  cases." 

If  tho  plaintiff  does  not  show  that  his  case  is  one  of  those 
in  which  an  attachment  is  authorized,  he  is  not  entitled  to 
the  security  which   this  summary  proceeding  gives  him. 
Why  should  he  be  if  the  same  fact  is  established  by  the 
defendant  upon  the  issue  raised  by  an  answer  to  the  affi- 
davit?   If,  upon  tho  trial  of  that  issue,  the  court  determines 
that  the  plaintiff  was  not  entitled  to  have  the  propertjof 
the  defendant  attached,  it  is  a  direct  decision  that  be  bas 
no  right  to  claim  the  security  which  is  given  by  attachment, 
and  that  ho  is  entitled  to  no  advantiige  from  the  issuance  of 
it.     It  must  bo  admitted  that  if  the  writ  is  dismissed,  the 
defendant's  pro2>erty  taken  under  it,  if  in  the  possession  of 
the  i)laintiff,  or  the  officer,  must  be  given  up  or  returned, 
and  the  plaintiff  loses  his  security.     Why  should  he  be  b 
any  better  position  if  tho  defendant  has  given  a  bond  in  ac- 
cordanco  with  the  statute   to  release  liis  property?   The 
bond  is  a  mere  substitute  for  the  property  itself.    (Drake 
Attach.,   Sec.  321.)     The  statute  provides  that  the  bond 
may  bo  given  in  lieu  of  the  property  as  security  for  any 
judgment  which  the  plaintiff  may  recover.     If  then  it  is  de- 
termined by  solemn  adjudication  that  the  plaintiff  was  not 
entitled  to  have  an  attachment  issue,  or  to  the  aid  of  ttot 
collateral  proceeding,  upon  what  ground  can  he  continflfl 
to  hold  the  security  which  he  has  obtained  by  means  of  it» 
and  maintain  an  action  ui)on  a  bond  which  it  Las  beeu  JOr 
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lly  determined  he  was  never  entitled  to,  and  which  was 
ined  by  his  own  wrong? 

f  the  property  is  released  upon  the  dismissal  of  [^155] 
attachment,  upon  what  reason  can  it  be  claimed 
the  bond,  which  in  fact  takes  its  place,  should  be  held 
ecnriiy  against  the  defendant?  It  seems  to  me  that 
li  the  attachment  is  set  aside,  all  the  proceedings  grow- 
)at  of  it,  must  fall  with  the  writ.  As  an  execution  falls 
1  the  judgment  is  set  aside,  so  it  would  seem  that  the 
"6  proceedings  upon  a  writ  of  attachment  fall  when  the 
itself  is  quashed.  The  plaintiff  has  no  more  right  to 
itain  an  action  on  the  bond  than  he  has  to  retain  the 
odant's  property  after  the  attachment  is  dismissed.  If 
)  determined  upon  the  trial  of  the  issue  raised  by  the 
in  abatement  that  the  plaintiff  is  not  entitled  to  have 
defendant's  property  attached,  any  security  which  he 
have  obtained,  by  means  of  the  writ,  is  founded  upon 
)wn  wrong,  and  for  that  reason,  if  for  no  other,  he  should 
be  permitted  to  derive  advantage  from  it.  In  Louisiana, 
»  a  statute,  as  I  judge  from  what  is  said  of  it  by  Mr. 
ke,  in  his  work  on  attachment,  sees.  317  and  318,  it 
held  that  a  dissolution  of  the  attachment  was  a  com- 
dr defense  to  the  bond  given  to  release  the  property;  and 
le  case  of  Cadwdl  v.  Colgate  (7  Barb.  258),  and  Homer  v. 
nkerhaff  (1  Denio,  184),  it  was  held  that  if  the  attach- 
li  be  void  by  reason  of  a  defect  in  the  affidavit  or  other- 
),  suit  could  not  be  maintained  on  the  bond  given  to 
ase  property  taken  under  the  writ.  If  that  be  the  law, 
n  unable  to  see  why  the  dissolution  of  a  voidable 
ehment  does  not  produce  the  same  result  so  far  as  the 
d  is  concerned.  When  the  attachment  is  void  there  is 
UBg  to  support  the  bond.  Being  founded  upon  a  void 
wedtng^  it  is  itself  void.  So,  also,  with  a  bond  given, 
the  wrii  is  subsequently  dismissed,  the  bond  having 
I  given  in  a  legal  proceeding,  and  that  proceeding  hav- 
been  set  aside,  the  bond  should  fall  with  it.  The  bond 
loh  case  is  not  given  voluntarily,  but  in  invUum,  and 
Jd  not  be  treated  as  if  given  without  restraint  to  se- 
ihe  pajment  of  a  just  debt. 
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Again,  if  the  attachment  be  illegally  issaedand  tbed^ 
feudant  gives  a  bond  as  prescribed  by  statute  to  release  lui  | 
property  taken  under  it,  he  might  easily  say  that  it  vai 
given  under  duress  of  goods,  and  avoid  it  on  that  grousi 
True,  in  England  duress  of  goods  is  not  deemed  wot 
[*156]  ficient  to  avoid  a  contract,  but  in  this  *countiy  it 
seems  to  be  recognized  as  a  good  defense.  (1  Par. 
Con.  321,  note.) 

But  it  is  said  that  the  bill  of  exceptions  does  not  snffi- 
ciently  show  that  the  attachment  was  dismissed.  In  mj 
opinion  it  does.  One  of  the  objections  urged  to  theintm- 
duction  of  the  attachment  proceedings  in  evidence  was,  that 
the  writ  had  been  dismissed,  and  from  the  language  tued 
in  the  bill  of  exceptions  I  could  arrive  at  no  other  conclu- 
sion than  that  the  order  dismissing  it  was  introduced  in 
evidence  at  the  time.  It  can  hardly  be  presumed  that  the 
court  would  take  cognizance  of  the  order  unless  it  were  in- 
troduced in  evidence  at  the  time  the  objection  was  taken. 
If  the  bill  of  exceptions  shows  that  it  was  introduced  in  eri- 
denco,  whatever  may  have  been  the  immediate  purpose  for 
which  it  was  introduced,  it  should  receive  its  full  effect ai 
a  defense  to  the  plaintiff's  action.  If  the  dismissal  of  the 
attachment  is  a  complete  defense  to  the  action,  and  thatfaet 
is  properly  brought  to  the  knowledge  of  the  court,  it  should 
have  its  full  effect,  notwithstanding  it  may  have  been  brongW 
to  the  notice  of  the  court  at  an  improper  time  in  the  trial, 
or  its  full  effect  escaped  the  attention  of  counsel. 

The  defense  is  fully  before  us,  and  it  seems  to  me  should 

not  bo  passed  over  merely  because  it  was  interposed  in  the 

shape  of  an  objection  to  the  introduction  of  testimony bj 

the  plaintiff.     I  agree  with  the  views  expressed  by  Justke 

Beatt},  that  after  an  appeal  is  perfected  and  the  lower  coffli 

has  adjourned  for  the  term,  the  judge  below  has  no  authori^ 

to  correct  the  record  without  an  order  from  the  appellate 

court  for  that  purpose.     Hence,  I  conclude  that  the  bill  of 

exceptions  should  stand  as  it  was  at  the  time  the  appeal  was 
taken. 

If  the  principal  in  the  bond  is  living,  and  was  capable  rf 
contracting,  he  should  have  been  made  a  party  defendant 
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th  the  sureties.  The  action  is  upon  a  joint  contract,  and 
I  the  parties  to  it  should  be  united.  However,  this  is  an 
ejection  which  could  only  be  taken  advantage  of  on  special 
murrer,  which  was  not  done  here.  I  conclude  that  the 
.dgment  should  be  reversed,  and  a  new  trial  awarded. 


BESPONSE  TO  PETITION  FOR  EEHEAEING. 

WBXDVSQ  Statctks — EFFECT  OF.— *If  the  legislature  passes  an  act  [*157] 
amending  a  former  act,  but  proyiding  the  amendatory  act  shall 
not  take  effect  nntil  a  fatnre  day,  the  old  act  remains  in  fall  force  until 
the  amendment  goes  into  operation. 

Sni. — So,  too,  if  it  is  provided  in  the  amendatory  act  that  such  amend- 
ments shall  only  be  operative  for  the  enforcement  of  future  contracts, 
the  old  law  is  in  fall  force,  so  far  as  relates  to  the  enforcement  of  prior 
ooDtracts. 

By  the  Court,  Beatty,  J. : 

rhe  appellants  in  this  case  petitioned  for  a  rehearing, 
dd  based  that  petition  on  three  grounds.  These  we  will 
otice  in  the  order  in  which  they  are  presented  in  the  peti- 
on.  The  first  proposition  is  stated  in  these  terms:  "The 
omurrer  should  have  been  sustained  in  the  district  court, 
€cau8e  the  complaint  in  the  cause  does  not  allege  lohen  the 
Mae  of  action  sued  upon  in  Bowers  v.  AQdnsmi  arose.  The 
omplaint  in  this  case  should  show  pei'  se  that  the  cause  of 
Mstion  in  t/iat  was  one  in  which  the  plaiutiff  could  legally 
&Toke  the  aid  of  a  writ  of  attachment  by  a  compliance  with 
ike  preliminary  requirement  of  an  existing  operative  attach- 
awnt  law." 

*In  support  of  this  proposition,  it  is  urged  that  [*158] 
tke  amendments  to  the  attachment  law  passed  in 
■864-5,  totally  abrogate  the  fonner  attachment  law,  and  as 
«oge  amendments  only  apply  to  debts  contracted  after 
^pril,  1865,  no  attachment  could  issue  to  secure  a  debt 
l^dated  prior  to  that  time.  Eeference  is  made  to  section 
7  of  article  IV,  and  section  2  of  article  X VII  of  the  Con- 
titation,  and  seyeral  California  cases,  in  support  of  this 
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Section  17  of  article  lY,  is  in  these  words:  "Each  lav 
enacted  by  the  legislature  shall  embrace  bat  one  sabjeoki 
and  matter  properly  connected  therewith,  which  subject 
shall  be  briefly  expressed  in  the  title;  and  no  law  shall  be 
revised  or  amended  by  reference  to  its  title  only;  bntia 
such  case,  the  act  as  revised,  or  section  as  amended,  shall 
be  re-enacted  and  published  at  length." 

Now,  as  the  sections  amended  are  re-enacted  in  fnll  and 
so  appear  on  the  statute  book,  we  do  not  see  what  applica- 
tion this  section  can  have,  or  what  light  it  can  throw  on  the 
act  as  amended.  The  form  of  the  act  is  this:  After  gifing 
the  title  of  the  act  and  enacting  clause,  it  proceeds  as  fot 
lows:  ''Sec.  1.  Sec.  120  of  said  act  is  amended  so  as  to 
read  as  follows."  Then  follows  in  full  the  section  ai 
amended.  After  this  comes  ''Sec.  2.  Sec.  121  is  amended 
so  as  to  read  as  follows." 

Then  follows  in  full  the  section  amended.  And  in  thii 
way  the  act  proceeds  until  six  sections  of  the  former  ad| 
which  are  designated  by  their  numbers,  are  altered  andie- 
enacted. 

Then  comes  the  seventh  and  concluding  section  of  tbe 
amendatory  act,  which  is  as  follows:  "Sec.  7.  This  act ' 
shall  take  effect  and  be  in  force  from  and  after  the  first  (lei) 
day  of  April,  eighteen  hundred  and  sixty-five  (1865),  and 
shall  not  be  construed  to  have  reference  or  application  to 
any  contract  made  prior  to  the  time  herein  specified."  Ai 
the  last  section  clearly  provides  that  this  act  shall  have  no 
reference  or  application  to  contracts  made  prior  to  Apiilt 
18C5,  the  question  arises  whether  any  law  on  the  subject  of 
attachments  does  or  can  exist,  affecting  such  contracts.  If 
we  look  to  the  statutes  of  1861,  we  find  a  law  providing  foJ 
attachments  to  secure  debts  in  certain  cases.  Doesthti 
law  still  have  any  vitality?  In  express  terms  it  has  nerer 
been  repealed.  But  certain  sections  of  that  law  have  be«B 
amended,  and  those  amendments  substituted  for  tbo 
[*159]  former  sections,  so  that  in  effect  *the  former  se^ 
tious  have  been  totally  abrogated,  from  and  afttf 
the  time  the  amendments  took  effect. 

The  amendatory  act  was  approved  and  became  a  law  on 
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I  fonrth  of  March,  1865,  but  provides,  by  its  own  terms, 
i8  not  to  take  effect  nntil  the  first  of  April  following. 
Now,  it  is  clear  that  although  the  substitute  sections 
Bsed  in  March,  the  old  law  remained  in  force  until  April. 
Bat  further,  the  new  law  provides  it  is  not  to  be  con- 
ned **  to  have  reference  or  application  to  any  contracts 
ide  prior  to  the  time  herein  specified." 
[f  the  legislature  could  provide  that  the  new  sections 
Mild  not  take  effect  for  any  purpose  until  nearly  a  month 
ler  the  act  was  passed  (and  we  think  there  is  no  ques- 
m  on  that  point),  could  it  not  provide  that  they  should 
fer  go  into  effect,  so  far  as  to  affect  the  remedy  concern* 
g  former  contracts?  We  see  no  serious  objection  to  such 
I  exercise  of  legislative  power.  We  think  that  the  language 
led,  taken  in  connection  with  the  object  of  the  amend* 
6Qt,  clearly  indicates  that  it  was  the  intention  of  the  legis- 
hre  that  the  law,  as  passed  in  1861,  should  still  be  in 
tee  as  regards  all  contracts  made  prior  to  1865.  The  law 
1861  only  gave  the  benefit  of  attachment  when  fraud  was 
mmitted  or  contemplated.  That  of  1864-5  extends  the 
Defit  of  attachment  to  a  very  numerous  class  of  contracts 
lere  no  fraud  or  unfairness  is  charged.  It  is  hardly  to  be 
Bsnmed  that  whilst  the  legislature  gave  this  harsh  remedy 
ainst  the  honest  debtor,  it  was  the  intention  to  entirely 
empt  the  fraudulent  debtor  from  its  operation.  The 
cond  section  of  article  17,  is  as  follows:  ''All  laws  of  the 
rritory  of  Nevada,  in  force  at  the  time  of  the  admission 
!  this  state,  not  repugnant  to  this  Constitution,  shall  re- 
ain  in  force  until  they  expire  by  their  own  limitations  or 
d  altered  or  repealed  by  the  legislature."  This  does  not 
lean  if  a  territorial  law  is  altered  in  any  of  its  sections,  it 
^  entirely  cease  to  have  any  validty,  but  simply  that  all 
ichlaws  shall  remain  in  force,  except  as  repealed,  and 
ibject  to  such  modifications  as  are  effected  therein  by  the 
onstitation  or  subsequent  legislation.  It  does  not  affect 
6  question  under  discussion. 

We  think  the  attachment  law  of  1861  remains  in  force  as 
debts  contracted  prior  to  April,  1865. 
^Bot  6V«n  if  that  were  not  the  case,  the  writer  [^160] 


want  of  the  proper  stamps;  tliat  it  is  not  a  sii£ 
tiou  to  say  it  "was  give u  in  a  legal  proceedii 
to  dispeuse  with  tLe  stamps,  it  slioald  appear 
"i-equired  iu  a  legal  proceeding."  We  are  sati 
the  sense  in  wLicli  tbat  word  is  nsed  in  the  rev 
tlie  United  States  and  of  the  state,  it  was  "i 
legal  proceeding."  Counsel  for  tlie  appellant 
tlie  affidavit  auil  undertaking,  preliminary  to 
of  a  writ  of  attachment,  aro  regiiiial  to  l>e  gii 
proceeding,  and  are  therefore  exempt  from  ttl 
but  contend  that  a  bond  for  the  release  of  propi 
is  not  reqitii-eil  in  a  legal  proceeding,  becaose  tl 
can  just  as  well  make  his  defense  to  the  actic 
attached  x>roi)erty  remains  in  the  hands  of  tl 
after  he  has  had  it  returned  to  him  on  the  ex 
proper  bond.  Therefore,  snch  bond  is  Dot  irq 
legal  proceeding. 

We  must  confess  that  we  fail  to  see  the  dial 
is  true,  the  defense  to  the  action  might  be  made 
return  of  the  projwrty.  It  is  eqnally  true  i 
could  obtain  his  judgment  withont  the  isgiu 
attachment.  But  iu  the  case  of  plaintiff,  tba  ju 
taiucd  without  the  attachment  might  be  TaJnelo 
other  haud,  if  the  defendant  had  a  good  defeni 
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The  third  point  made  by  petitioners  is  that  this  court 
elds  in  its  former  opinion  that  the  order  dismiss- 
Dg  the  attachmeut  was  in  ^evidence  for  a  special  [^161] 
Hurpose;  and  if  so,  it  was  in  evidence  for  all  pur- 
loses,  and  so  showed  the  attachment  was  discharged;  and, 
Jierefore,  that  the  action  in  this  case  could  not  be  sustained. 

In  this  assumption  we  think  the  petitioners  are  entirely 
vrong.  Mr.  Justice  Brosnan,  one  of  the  members  of  the 
eourt  who  concurred  in  the  original  opinion,  expressly  held 
no  such  proof  was  before  this  court.  The  wi'iter  of  this 
opmion,  in  several  portions  of  the  former  opinion,  ex- 
pressed the  idea,  I  think,  very  clearly,  that  defendants  had 
wd  offered  that  order  in  evidence.  The  only  expression  in 
that  opinion  which  could  be  construed  differently  is  shown 
in  the  words  italicised  in  the  following  quotation : 

"In  other  words,  the  defendants  would  seem  to  have 
daimed  that  the  record  in  Boxoers  v.  AOcimon  should  not  be 
pfodnced  piecemeal;  but  if  offered,  must  be  offered  as  a 
whole;  and  if  the  record,  considered  as  a  whole,  failed  to 
SQstAin  plaintiff's  action,  no  part  of  it  should  be  received 
in  evidence.  The  statement  does  not  show  that  there  was 
nn  affirmative  attempt,  on  the  part  of  the  defendants,  to  in- 
troduce this  order  in  evidence  on  their  side.  At  best,  if 
<^mdin  evidence  hy  defendants,  it  toas  only  for  the  special  pur^ 
pow  of  showing  the  other  papers  offered  slioidd  he  rejected J*^ 

Now,  we  are  not  disposed  to  go  into  a  verbal  criticism  to 
«how  whether  the  sentence  italicised  was,  or  was  not,  prop- 
erly worded.  But  what  we  do  say  is  this,  that  if  a  plaintiff 
in  an  action  produces  on  the  trial  of  a  case  a  bundle  of  pa- 
pers which  were  filed  in  another  case,  and  selects  out  of  that 
Wdle  certain  papers,  which  he  offers  in  evidence,  and  the 
defendants  should  object  to  admitting  those  selected  papers 
^ess  the  plaintiff  would  introduce  all  the  papers  in  the 
bundle,  this  would  not  be  equivalent  to  offering  and  intro- 
ducing all  the  other  papers  in  the  bundle  on  the  part  of  de- 
fendants. 

Those  other  papers  could  not  be  held  as  introduced  on 
)ehall  of  defendants,  unless  they  were  specially  offered  and 
Mlmitted  by  the  court.    The  fact  that  the  judge  before 
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idha 


whom  tbe  caso  was  tried,  may  have  read  these  latter  pftpen 
before  determiniug  to  admit  those  offered  by  the  pkinti^ 
would  make  no  difference.  If  one  party  o£GBrs  a  paper  in 
evidence  to  which  the  other  objects,  the  objecting  party,  ai 
a  matter  of  coarse,  passes  the  paper  to  the  jadge  for  b- 
spectiou,  in  order  that  he  may  determine  the  validity  ef  the 
objection.  This  might,  perhaps,  be  said  to  be  pat- 
['i'162]  ting  the  paper  in  ^evidence  for  a  special  purpose; 
that  is,  for  the  purpose  of  determining  its  validity 
as  proof  of  facts  set  out  in  the  paper. 

But  if  the  court  should  reject  the  paper  as  not  being  com- 
petent proof  of  any  fact  in  favor  of  the  party  offering,  tbe 
party  objecting  could  not  resort  to  the  same  paper  as  proof 
of  any  fact  in  his  favor.  That  is  the  case  here.  If  tiia. 
order  dismissing  the  attachment  was  produced  to  the  oooii, 
it  was  only  submitted  for  inspection  to  show  the  impro- 
priety of  admitting  other  papers,  not  to  provejany  distinct  or 
affirmative  fact  for  defendants,  and  cannot  be  considered  ai 
having  been  in  evidence. 

A  rehearing  is  denied. 

Lewis,  J.,  did  not  participate  in  this  decision. 


JOHN  W.  KELLEE,  Eespondent,  v.  H.  G.  BLASDEL, 

Appellant. 

[2  Nevada,   162.1 

Pleasimos — AifENDMENT  OF  CoMPLAiNT. — A  compUdnt  cannot  be  alteied  fo 
a  material  part  thereof  without  notice  to  defendant*  Especially  tk 
canuot  be  bo  altered  as  to  set  out  a  new  and  distinct  caose  of  action. 

Appeal  from  a  judgment  of  the  First  Judicial  Districti 
Storey  County,  the  Hon.  Bichard  BisiKG  presiding. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Williama  &  Bixler,  for  Appellant. 

[*163]      ^luylor  &  Campbell,  for  Bespondent. 
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the  Court,  Beatty,  J. : 

I  was  an  action  of  assumpsit,    brought  originally 

t  H.  G.  Blasdel,  John  Paul,  Doctor  Pinkerton, 

),  John  Doe,  and  Bichard  Boe,  known  as  the  Build- 

^mmittee  of  the  Methodist  Episcopal  Church. 

as  tried  in  the  court  below^  and  a  judgment  rendered 

t  H.  G.  Blasdel  and Prince.     An  appeal  was 

from  that  judgment,  and  from  an  order  refusing  a 
rial.  The  evidence  in  this  case  was  brought  up  to 
mrt.  The  principal  evidence  in  the  case  was  that  of 
iintiff  Keller.  This  court  reversed  the  judgment  of 
art  below,  and  sent  the  case  back  for  farther  pro- 
gs. 

>rdiug  to  the  opinion  of  this  court,  the  evidence  of 
ff  did  not  tend  to  make  out  any  case  against  Blasdel, 
iarly  negatived  his  liability.  The  case  made  by  plaint- 
vn  statement  showed  that  if  anybody  was  liable  to 
was  the  building  committee  of  the  church,  who,  ac- 
g  to  his  statement,  were  to  sign  a  written  contract, 
:l  not  sign  the  same.  That  committee,  or  at  least  the 
I  who  were  to  sign  the  contract,  were  Paul,  Deal, 
,  and  Anthony.  Blasdel  was  not  one  of  them.  Then, 
the  facts  as  stated  by  plaintiff  himself,  and  the  opinion 
court,  there  never  could  be  a  joint  judgment  against 
iiding  committee  (or  those  who  were  to  sign  the  con- 
smd  Blasdel. 

plaintiff  might,  according  to  the  opinion  there  ex- 
if  g®^  A  judgment  against  the  committee  if  he  could 
some  additional  facts  to  those  sworn  to  on  the  first 
Bcts  which  would,  in  no  way,  have  been  inconsistent 
lose  facts  he  had  sworn  to  on  the  first  trial.  To  obtain, 
3r,  a  judgment  against  Blasdel,  he  must  prove  facts 
[stent  with  those  sworn  to  on  the  first  trial, 
der  this  state  of  the  record,  a  certified  copy  [*164] 
jtidgmeni  in  this  court  was  taken  to  the  court 
the  case  was  put  on  the  calendar,  set  for  trial,  and 
up  iu  its  regular  course.  When  called,  neither  Bias- 
bis  counsel;  nor  indeed  any  of  the  defendants,  were 
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present.  The  plaintiff  moved  to  amend  Lis  complaint  sott 
to  strike  out  the  names  and  description,  etc.,  of  all  other 
parties  except  H.  G.  Blasdel.  The  court  gave  leave  to 
make  the  amendment;  it  was  made,  and  the  plaintiff  pio- 
ceeded  to  trial,  and  obtained  judgment. 

Blasdel  got  notice  through  third  parties  that  the  trial  ms 
progressing,  not  in  time  to  make  any  defense  in  the  case, 
but  in  time  to  make  a  statement  on  motion  for  new  trial 

The  motion  was  made  and  overruled,  and  he  appeals  to 
this  court.  There  are  a  number  of  grounds  stated  wlija 
new  trial  should  have  been  granted.  It  will  not,  we  tbinl, 
be  necessary  to  notice  more  than  two  of  them. 

The  appellant  complains,  and  we  think  justly,  that  the 
complaint  was  amended  in  a  material  matter  without  ootiee 
to  him.  When  a  party  is  sued  he  is  only  required  to  aoswer 
the  complaint  served  on  him;  he  is  not  expected  witboot 
further  notice  to  answer  a  totally  different  and  distinct 
cause  of  action.  Blasdel  was  sued  on  an  alleged  joint 
cause  of  action  against  himself  and  others.  He  maj  liata 
been  satisfied  that  defendant  would  never  prove  such  joint 
cause  of  action  whether  he  was  or  was  not  present.  Or  be 
may  have  been  willing  that  a  joint  judgment  should  go 
against  himself  and  others  to  be  first  made  of  the  joint 
proi>erty,  but  by  no  means  willing  to  risk  an  individml 
judgment  against  himself  without  being  present  to  defeni 

It  was  totally  irregular  to  thus  amend  the  complaint  with- 
out notice,  and  when  neither  he  nor  his  counsel  were 
present.  We  think,  too,  the  appellant  was  fairly  entitlei 
to  a  new  trial  on  the  ground  of  surjirise.  According  to  tbe 
former  opinion  of  this  court,  and  the  case  made  out  bvtbe 
plaintiff's  own  testimony,  it  was  evident  the  plaintiff  could 
only  rooovor  against  the  committee  who  were  to  sign  tbe 
contract,  if  agsiiust  anybody.  The  appellant  then  hadi 
just  ivason  for  supposing  the  case  would  not  be  prosecDled 
aj:ainst  him.  He  had  a  right  to  suppose,  either 
[*^ir»o]  that  the  c;ise  would  *be  dismissed,  or  so  amended 
as  to  l>e  pivseouteil  ag:iiust  those  who  were  to  have 
si^UihI  tlio  ooutniot,  and  none  others. 

Wo  do  not  think  apj^ellaiit  was  quite  as  diligent  in  attend- 
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sg  to  the  case  as  lie  sliould  have  been;  but  it  would  be  a 
rery  harsh  application  of  the  rules  of  law  which  would  thus 
pimish  a  slight  want  of  diligence  by  sustaining  a  judgment 
obtained  under  circumstances  so  suspicious  and  indicative 
of  fraud.  Appellant  certainly  had  no  right  to  expect  the 
plaintiff  would  so  far  refresh  his  memory  about  old  and  past 
transactions  as  to  be  able  to  make  out  a  case  against  him 
vhenhis  former  testimony  had  negatived  any  such  case;  or, 
bdeed,  to  suppose  he  would  try  to  make  out  a  case  entirely 
it  variance  with  his  former  statement. 
The  case  is  reversed,  and  a  new  trial  granted. 

By  Lewis,  C.  J.,  concurring: 

I  concur  in  the  reversal  upon  the  ground  of  the  amend- 
Qent  of  the  complaint  without  notice. 

Brosnan,  J.,  did  not  participate  in  this  decision. 


BOEGE  MILLER,   Respondent,  v.  D.  W.   CHERRY 
ET  AL.    H.  GLAUBER,  one  op  Defendants,  Appellant. 

[2  Netada,  1G5.] 

JoDaxKNT  70B  GoLD  CoiN  Ebbonkous. — A  direction  in  a  foreclosure  de- 
cree to  sell  mortgaged  property  for  gold  coin  ouly,  is  injurious  to  one 
holding  a  subsequent  lieu,  and  8ucb  subsequent  lien-bolder  may  appeal 
from  the  judgment  and  bave  it  reversed. 

BlKacEMT — Motion  to  Set  Asidk — Whebk  Madk. — Tbere  being  notbing  in 
the  record  on  which  this  court  could  act  in  setting  aside  the  alleged  sale 
imder  an  erroneous  judgment,  the  appellant  must  seek  bis  remedy  by 
motion  in  the  court  below. 

Appeal  from  a  decree  of  the  District  Court  of  the  First 
ndicial  District,  Hon.  R.  S.  Mesick  presiding. 

The  facts  are  stated  in  the  opinion. 

Corson  &  White ^  for  Appellant. 

JtiicheU  dk  Hundley,  for  Respondent. 


(1)  Orerruled  In  i  Nev.  462. 
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[*166]    *By  the  Court,  Beatty,  J. : 

This  was  a  proceeding  to  foreclose  a  mortgage.  The  ap- 
pellant was  a  junior  mortgagee,  and  complains  that  the 
decree  of  the  court  directs  the  mortgi^ed  property  to  be 
sold  for  gold  coin.  There  is  no  doubt  but  this  form  of 
decree  is  injurious  to  the  junior  mortg^ee.  If  so  sold,  the 
property  would  be  more  likelj  to  be  exhausted  before  the 
senior  mortgage  is  satisfied.  The  judgment  must  be  modi- 
fied on  the  authority  of  M'dliken  Brothers  v.  SloiU;  UosHh^ 
V.  Burning  MtMcow  Co.<,  and  other  cases  decided  in  this 
court.  The  court  below  will  correct  the  decree  by  strikiDg 
therefrom  all  those  portions  which  direct  that  any  of  the 
mortgage  debts  be  paid  in  gold  coin,  and  all  those  portioDS 
directing  the  sheriff  to  sell  for  gold  coin,  and  have  the  de- 
cree to  read  for  so  many  dollars  and  cents,  without  desig- 
nating the  kind  of  money  in  which  it  is  to  be  paid.  ^ 
appellant  must  recover  his  costs  in  this  court. 

In  other  respects  the  decree  of  the  court  below  will  stand 
affirmed. 

We  are  asked  to  make  an  order  setting  aside  the  sale 
made  under  this  decree.  There  is  nothing  in  the  record  on 
which  we  could  base  such  an  order.  If  the  appellant  is  en- 
titled to  such  relief,  he  must  seek  it  by  an  appropriate 
motion  in  the  court  below. 

Lewis,  C.  J.,  did  not  participate  in  this  decisicm. 


PETER  CAVAX AUGH  r.  SAMUEL  H.  WRIGHT. 

[•iXKVAlXk,    IGC.] 

PETrriOX   FOR   MANDAMUS. 

*  S«VTiv>N  S,  AnTxoLK  VI.  or  OoNSTrrrnv>x  Co3WTErEi>— AFP»AM.--Un^ 
thf  prv^visions  of  scvtion  5^.  article  VI  of  the  Constitntion,  thelegisUtnw 
iiuiY  i^nscrilv  ihe  xuv^Kle  of  i^riKveding  ou  appeal  fron  a  jnatioe'tco** 
lo  the  \U>trict  i\>urt-  Thiil  m«.Hie  iuat  be  bj  trial  dt  moco,  or  m 
r\'\tt  w  of  the  justice's  proceedings  as  the  l«gialatiue  diooae  to  diitft 

(]>  4  X«T.  119. 
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Fhib  W8S  a  petition  for  mandamus  from  this  court  directed 
the  Hon.  S.  H.  Wbioht,  District  Judge  of  the  Second 
dicial  District. 

Ehe  facts  are  fully  stated  in  the  opinion. 

B.  if.  Clarke,  for  Petitioner. 

A.  C.  UUis,  for  Bespondent. 

»By  the  Court,  Beattt,  J. :  [*167] 

Ib  this  case  the  petitioner,  Peter  Cayanaugb,  was  sued  in 
justice's  court,  ^d  judgment  rendered  against  him.  He 
ok  the  necessary  steps  to  perfect  an  appeal  to  the  district 
urt  according  to  the  prorisions  of  an  act  of  the  legislature 
the  state  of  Itevada,  approved  February  26th,  1866,  pre- 
ribing  the  mode  of  proceedings  in  justices'  courts,  and 
golating  the  manner  of  taking  appeals,  etc. 
The  act  directs  that  trials  on  appeal  from  justices'  courts 
lall  be  de  novo  in  the  district  court.  When  this  case  came 
>  for  hearing  in  the  district  court,  it  was  objected  that  the 
ODBtitution  did  not  confer  on  the  district  court,  nor  em- 
>wer  the  legislature  to  confer  on  that  court  the  right  to  tiy 
novo  a  cause  that  had  been  tried  in  an  inferior  court. 
^  under  the  Constitution  of  the  state  the  district  court 
Jy  hud  power  to  review  as  upon  a  writ  of  error  the  action 
the  lower  court. 

The  district  court  sustained  this  view  of  the  Constitution, 
id  refused  to  proceed  with  the  trial  of  the  appeal  upon  the 
Dand  that  the  court  had  no  constitutional  power  so  to  do, 
ii  that  the  act  of  the  legislature  authorizing  trials  de  'iiovo 
unconstitutional  and  void. 

This  court  is  now  asked  to  issue  a  mandamus  to  the  dis- 
ict  judge  commanding  him  to  proceed  with  the  trial  of  the 
1086,  and  the  only  question  raised  on  the  argument  of  the 
^088  was  whether  that  court  had  the  power  under  the  Con- 
itation  to  hear  the  cause  de  novo.  The  only  clauses  of  the 
institution  bearing  directly  on  this  point  are  as  follows: 
3eUon  6  of  article  YI,  in  enumerating  the  powers  of  the 
abiot  CQart  uses  this  huiguage : 


{ 
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"They  shall  also  have  final  appellate  jurisdiction  in  cases 
arising  in  justices'  courts,  and  such  other  inferior  tribuDaU 
as  may  be  established  by  law." 

Section  8  of  the  same  article,  after  defining  the  cases  in 
which  justices  shall  have  original  jurisdiction,  uses  this 
language : 

**  The  legislature  shall  also  prescribe  by  law  the  manner, 
and  determine  the  cases  in  which  appeals  may  be  taken 
from  justices'  and  other  courts." 

"  Appellate  jurisdiction,"  in  its  most  limited  and 
[*168]  technical  sense,  *means  jurisdiction  to  retry  and  de- 
termine something  that  has  already  been  tried  in 
some  other  tribunal. 

If  we  were  to  give  the  phrase  its  most  technical  and  lim- 
ited meaning,  we  might  rather  hold  that  the  framers  of  the 
Constitution  intended  thereby  to  require  that  all  appeals 
from  justices  should  be  tried  de  novo,  than  that  none  should 
be  so  tried. 

But  we  are  not  disposed  to  give  it  so  narrow  and  tech- 
nical a  construction.  We  think,  as  used  in  the  Constitntion, 
the  phrase  **  appellate  jurisdiction ''  was  intended  to  be  used 
in  a  broad  and  comprehensive  sense.  It  was  intended  to 
confer  jurisdiction  upon  the  district  courts  to  hear  cases  on 
appeal  cither  in  the  strictest  sense,  which  would  requires 
trial  de  'novo,  or  to  review  them  as  law  cases  are  reviewed  at 
common  law.  We  think  the  language  quoted  from  the 
eighth  section  clearly  confers  on  the  legislature  the  power 
to  regulate  the  manner  of  appeals  to  the  district  courts.  It 
might  require  in  one  class  of  cases  that  upon  appeal  the  trial 
should  be  de  novo,  and  in  other  cases  a  simple  review  of  the 
proceedings  of  the  court  below. 

The  legislature  has  required  the  trial  in  the  district  court 
to  bo  de  novo  in  all  cases,  and  we  think  it  had  the  right  to 
do  so;  the  law  is  not  in  conflict  with  any  constitutional  pro- 
vision. We  see  nothing  in  the  fourth  section  of  article  TI  of 
the  Constitution,  which  confers  appellate  jurisdiction  on 
this  court,  which  militates  against  the  views  we  have  herein 
expressed. 

The  district  court  of  Ormsby  county  will  proceed  to  bear, 
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rmine  the  cause  of  Catharine  A,  Harvey  v.  Peler 
a  the  regular  course  of  business  of  said  court. 
vill  be  de  novo. 

J.,  did  not  participate  in  this  decision. 


MINING  COMPANY,  Respondent,  v.  THE 
JS  GOLD   AND   SILVER  MINING  COM- 

Appellant. 

[2  Nkvada,  168.] 

OHTB  OF  Pabties  TO  THK  SuTT. — If  a  plaintiff,  pending  a  snit 
t  against  several  defendants,  each  in  poBsesaiou  of  distinct 
i  property  sned  for,  sells  out  to  one  of  the  defendants,  the 
-  as  to  that  defendant  is  ended,  and  he  may  under  his  pur- 
>cute  the  same  suit  against  the  other  defendants  for  such  por- 
property  as  they  hold. 

KNT  OF  Complaint. — "In  such  case  the  purchaser,  ["leO] 
tituted  as  plaintiff,  cannot  amend  his  complaint  so  as 
>ther  property  claimed  by  himself  under  a  different  title. 
8  OF  Limitation. — When  an  action  has  been  brought  in  due 
le  piece  or  portion  of  property,  it  would  be  bad  practice  to 
omplaint  to  be  so  amended  as  to  include  another  piece  of 
•hich  would  otherwise  be  protected  froyi  recovery  by  tho 
imitations,  and  thus  embarrass  the  defense  under  that  statute. 
HT  FOE  Undivided  Portion  of  Land. — When  an  undivided 
a  tract  of  land  is  recovered,  the  sheriff  would  not  be  justified 
expelling  the  tenants  who  are  in  possession,  if  they  make  no 
to  a  joint  or  common  possession  by  those  recovering  the 

rs  IN  Common  mat  Unitr  in  BaiNGiNa  Suit. — All  tenants  in 
mder  our  statute,  may  unite  in  prosecuting  an  action  for  pos- 
the  common  property.     So  one  tenant  in  common  may  sue 
.re. 

Bkoovsb  ▲  Blind  Lodk. — When  a  suit  is  brought  for  a  blind 
ided  by  walls  found  at  the  depth  of  two  hundred  feet  below 
>,  the  ledge  only  and  no  part  of  the  surface  can  be  recovered. 
) — BioHTS  OF  MiNEBs. — The  common  law  doctrine,  that  he 
»8e8  the  surface  of  tho  earth  owns  all  to  the  center  of  earth, 
nodified  as  to  tho  rights  of  miners  and  others  on  tho  public 
le  may  bo  entitled  to  the  occupancy  of  the  surface,  another 
s  of  mineral  running  under  the  same  land. 
^HKBiFF — Wbit  OF  Rkstitution. — The  sheriff  has  no  authority 
party  in  possession  of  land  not  described  in  complaint  or 

t  (1)  lNev.207. 
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Mixing  Claims — PofiSEasioN  of  Soil — Houvnco  Wobss.— The  fiict  thatlMia^ 
ing  works  are  erected  by  a  trespasser  over  a  Tein  of  ore,  does  Dok  ^ 
the  owner  of  the  yein  any  right  to  those  works,  unless  he  also  is  owm^ 
or  is  entitled  to  the  possession  of  the  very  soil  on  which  these  vorbni 
erected. 

Appeal  from  a  judgment  rendered  in  the  District  Cout 
of  the  First  Judicial  District,  Storey  County,  the  Hoa..BlCH- 
ARD  Rising  presiding. 

Charles  E.  De  Long,  for  AppeUant. 

Williams  d:  Bixler,  for  Bespondent. 

[*171]      *By  the  Court,  Beatty,  J. : 

On  the  20th  of  November,  1863,  Theodore  Winters  and 
some  seven  others,  plaiutififs,  filed  a  complaint  against  the 
Fairview  M.  Co.,  the  Croesus  M.  Co.,  the  Bullion  M.  Cat 
the  Minerva  M.  Co.,  the  Superior  M.  Co.,  the  Alpha  M.  Co, 
and  the  Four-Twenty  M.  Co.,  seeking  to  recover  an  interest 
in  a  certain  mining  claim,  consisting  of  an  ''equal  nndin- 
ded  eight  hundred  and  seventy-five  feet*'  in  a  claim  de- 
scribed as  **The  Cosser  &  Co.'s  claim."  *  *  *  *  *» 
"Beginning  on  that  certain  gold  and  silver  bearing qnaitl 
ledge  in  said  district  called  the  Comstock  ledge,  at  thesontli- 
eru  boundary  of  the  claim  formerly  called  the  Webb  and 
Kirby,  and  now  known  as  the  Chollar  claim,  and  extending 
thence  south  aloug  and  following  said  Comstock  ledge,  with 
all  its  dips,  spurs,  and  angles,  a  distance  of  1600  feet,  ** 
and  extending  on  each  side  of  said  ledge  100  feet." 

The  present  appellant  first  demurred  to  this  complainti 
and,  on  the  demurrer  being  overruled,  answei'ed,  and  then, 
by  leave  of  the  court,  put  in  a  supplementary  answer  bj 
way  of  amendment  to  the  original  answer. 

Most,  if  not  all,  the  other  companies  sued  have  put  in 
some  defense;  but  their  answers  are  not  material,  asitw* 
gards  the  determination  of  the  points  before  us. 

No  action  is  shown  by  the  record  to  have  been  taken  iB 
the  case  after  the  answers  filed,  until  the  evening  of  thelfih 
of  May,  1865,  when  a  part  of  the  defendants  were  served 
with  notice,  affidavit,  copy  of  amended  complaint,  etc. 
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le  notice  was  to  tlie  effect  tliat  tbe  plaintiffs,  next  morn- 

Lt  ten  o'clock,  would  move  the  court  to  dismiss  tbe  com- 

it  as  to  the  defendant,  the  Bullion  Company,  make  an 

r  allowing  the  Bullion  Company  to  be  substituted  as 

itiff,  and  also  allowing  an  amended  complaint  to  be  filed 

lie  Bullion  Company. 

.  ten  o'clock,  those  defendants  who  had  been 

id  with  notice  *came  into  court  and  protested  [*172] 

ist  the  hearing,  on  the  ground  that  the  notice 

insufficient,  and  appealed  to  a  rule  of  the  court  requir- 

ive  days'  notice  of  motions  of  this  character. 

le  judge  observed  from  the  bench  he  would  shorten  the 

ie,  and  ordered  the  motion  to  be  heard  at  two  o'clock 

day.     At  two  o'clock  the  motion  was  heard  and  sus- 

Hi. 

iter  the  order  was  made  as  above  stated,  a  notice  was 
served  on  the  present  appellant  that  the  court  would 
fiked  to  make  the  orders,  which,  in  fact,  had  already 
I  made.  The  bill  of  exceptions  says  this  notice  was 
Bd  on  the  appellant  on  the  afternoon  of  the  16th  of  May. 
I  date  is  evidently  a  mistake,  because  it  is  inconsistent 
other  statements  in  the  same  bill  of  exceptions, 
must  have  been  served  on  the  appellant  after  the  13th 
before  the  16th;  probably  on  the  afternoon  of  the  15th. 
he  opening  of  the  court  on  the  16th  the  motion  was 
A  up  and  sustained.  This  was  in  effect  only  ordering 
the  appellant  should  be  bound  by  the  order  which  had 
idy  been  made  upon  notice  to  other  defendants. 
16  appellant  protested  against  the  whole  proceeding  as 
folar,  and  calculated  to  deprive  it  of  a  fair  opportunity 
efending  its  rights  in  the  case,  and  excepted  to  the  rul- 
)f  the  court. 

le  court  ordered  appellant  to  file  its  answer  to  amended 
)laint  the  next  morning  (the  17th  of  May),  although 
had  never  been  served  with  copy  thereof.  On  that 
ling  the  answer  was  filed,  and  the  trial  of  the  cause 
36ded. 

i6  amended  complaint  is  not  for  an  undivided  interest 
rS  out  of  1600  feet,  but  for  the  entire  claim  known  as 
Net.  Dia— 44 


( 
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the  '*  Cesser  claim,"  more  particularly  described  as  follows: 
**  Sixteen  hundred  feet  in  length  upon  that  certain  quaril 
lode  known  as  the  Comstock  lode,  being  the  section  of  said 
lode  bounded  on  the  north  by  the  claim  of  the  Chollar  Sil- 
ver Mining  Company,  and  extending  southerly  along  said 
lode,  and  including  all  the  dips,  spurs,  and  angles  thereol^ 
a  distance  of  1600  feet  of  the  said  lode,  being  bounded  npoi 
the  west  by  a  wall  of  dark  green  rock,  which  appears  in  tho 
working  shaft  of  the  Bullion  Mining  Company,  at  a  depA 
of  about  460  feet,  and  in  the  working  shaft  of  the  Cliollir 
Company  at  a  depth  of  about  425  feet,  having  a  dip 
[*173]  to  the  east  of  from  thirty  to  *fif ty  degrees,  and  run- 
ning in  a  general  north  and  south  conrse,  aod 
bounded  upon  the  east  by  a  hea^y  seam  of  clay  selfajjs 
which  appears  at  the  lower  works  of  the  said  companies 
and  lies  along  the  country  rock  which  forms  the  easten 
wall  of  said  lode." 

Tho  case  went  to  trial  on  this  amended  complaint.  Ik 
jury  found  for  plaintiff,  and  judgment  was  rendered  for  res- 
titution of  the  proi>erty  as  described  in  this  amended  coa- 
plaint.  After  judgment  an  execution  was  issued,  and  to 
sheriff  put  plaintiff  in  {>ossession  of  certain  hoisting  worb 
of  tho  appellant.  The  appellant  contending  that  the  judg- 
ment did  not  embrace  these  hoisting  works,  moved  the  court 
for  an  order  to  reinstate  it  in  possession  of  said  works. 
This  tlio  court  refused.  Appellant  appeals  from  the  judg- 
ment, and  also  from  the  order  refusing  to  reinstate  it  ia 
possession  of  the  hoisting  works. 

We  tiiink  both  appeals  must  be  sustained.  The  originJ 
ooniplcunt  was  for  only  S7.5  out  of  1600  feet,  or  for  an  ub- 
di\iiled  iutert^st  of  thirty-five  sixty-fourths  of  the  whoh. 
lli:s  In  all  the  original  plaintiffs  claimed. 

It  these  {Waintiffs  sold  out  to  the  Bullion  Company,  doubt- 
less it  would  have  l>een  proper  to  substitute  that  companj 
as  plaintuV.  and  allow  i:  to  conduct  the  suit  in  its  own  wij. 
^yo  do  nor  see  that  the  fact  that  the  Bullion  Company  li«i 
oniiiiiallv  Ihvu  a  defeuvLuit  coukl  make  any  difference. 
Heiv  uas  a  suit  for  raining  ground  which  seems  to  have  ex- 
Uuuicvl  over  the  churns  of  several  companies.    If  oneol 
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aese  companies,  sooner  than  litigate  the  suit,  chooses  to 
nij  plaintiff's  claim,  it  had  a  right  to  do  so.  Wlien  that 
918  done,  the  controversy  was  settled  as  to  those  parties. 
3at  in  snch  a  case  it  would  not  be  improper  to  allow  the 
nit  to  continue  as  to  the  other  defendants.  But  if  cou- 
mned,  it  mast  be  the  same  suit,  and  not  a  new  one.  It 
Bast  be  for  the  property  claimed  by  the  original  plaintififs, 
■Bd  not  for  that  property  and  other  property  claimed  by 
ftenew  plaintiff,  united  by  a  new  declaration  to  that  which 
mbi  originally  sued  for. 

If  A.  were  to  sue  B.  for  a  horse,  and  then  assign  the  cause 
of  action  to  C,  C.  could  not  amend  his  complaint  and  charge 
Ehat  B.  had  taken  the  horse  from  A.,  his  assignor,  and  taken 
i  joke  of  oxen  from  C,  the  present  plaintiff.     Every  one 
ronld  at  once  see  that  this  was  uniting  a  new  and 
lifltinct  cause  of  action,  arising  to  C.  *alone,  with  [*174] 
hB  original  cause  of  action  which  arose  to  A.     To 
illow  this  jumbling  together  of  new  and  distinct  causes  of 
iction,  originally  pertaining  to  different  parties,  would  lead 
bomuch  confusion  and  to  no  good.     We  have  seen  no  prec- 
edent for  such  a  practice,  and  cannot  believe  it  justifiable. 
Xa  this  particular  case,  the  reasons  for  refusing  to  sustain 
■neh  a  course  are  still  stronger  than  in  the  case  supposed. 
A  statute  of  limitations  was  passed  in  the  latter  part  of 
Uiovember,  1861,  to  take  effect  December  2d,  1861,  which 
limited  all  actions  for  tl>e  recovery  of  mining  claims  to  two 
Tears  after  cause  of  action  arose,  but  said  statute  not  to 
1)dgin  to  run  against  causes  of  action  already  existing  until 
^r  its  passage.     When  the  first  suit  was  brought,  the 
^iaie  had  not  run  in  any  case,  and  could  not  be  pleaded. 
This  thirty-five  sixty-fourths  of  the  1600  feet  was  by  the 
Ittinging  of  this  suit  protected  from  the  running  of  the 
^tnte.     But  in  a  few  days  after  the  bringing  of  this  suit, 
fte  right  to  sue  for  the  remaining  twenty-nine  sixty-fourths 
of  this  claim  may  have  been  barred  by  the  statute  of  limita- 
tions. 

The  appellant  claims  that  such  was  the  case.  It  certainly 
W  the  legal  right  to  try  to  establish  such  a  defense.  It 
>I8  not  good  practice  to  thus  mix  up  two  causes  of  action 
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SO  as  to  prevent  or  embarrass  sucli  a  defense.  TVe  menlion 
this  us  an  illustration  of  one  of  the  many  evils  resulting 
from  such  a  practice.  If  such  a  practice  were  allowed,  all 
a  plaintiff,  who  finds  himself  about  to  be  defeated.  Las  to 
do  to  throw  the  costs  on  a  defendant,  is  to  assign  his  canae 
of  action  to  some  one  who  has  a  good  cause  of  action 
against  the  defendant,  and  let  the  new  party  be  substituted 
and  unite  a  new  cause  of  action,  which  he  can  sustain,  to 
the  old  one,  which  cannot  be  supported,  and  thus  mulct  the 
defendant  in  all  the  costs.  Such  a  practice  is  without  prec- 
edent, unjust,  and  not  to  be  tolerated. 

No  doubt  when  a  new  plaintiff  is  substituted,  he  maj, 
like  any  other  plaintiff,  amend  his  complaint,  in  a  proper 
case,  as  to  mere  matter  of  form,  provided  it  is  substantially 
the  same  cause  of  action  as  that  originally  set  out  The 
respondent  claims  that  such  was  the  case  here;  that,  althougk 
the  original  complaint  was  only  for  an  undivided  interest  (J 
875  out  of  ItiOO  feet,  still,  if  a  judgment  had  been  had 

under  that    complaint,    the  plaintiffs  would  have 
[*175]  been   *entitled   to   possession    of  the  whole  1600 

against  the  appellant,  a  mere  trespasser. 
Upon  this  point  respondent  cites  several  Calif omia  cases. 
Some  of  those  cases  establish  this  proposition,  tbat  where 
a  plaintiff  sues  for  a  tract  of  land,  claiming  that  he  is  en- 
titlod  to  the  sole  possession  thereof,  and  shows  on  the  trill 
that  he  is  a  tenant  in  common  with  others  in  the  laud,  and 
that  ho  and  his  eotenants  are  entitled  to  the  exclusive  pos- 
session of  the  j>roperty  described,  he  will  be  entitled  to  re- 
cover the  entire  tract  against  trespassers  who  hold  adverselj 
to  him  and  his  eotenants.  These  California  cases  aU  seen 
to  bo  based  on  the  authority  of  a  case  in  Day's  Reports,  to 
whioh  wo  have  no  access.  Whether  thev  are  sound  or  not 
Vi'f  whioh,  possibly,  there  is  some  doubt)  we  have  not 
ihoui:hr  it  nooossary  to  inquire.  That  is  not  this  case. 
Horo  iho  whole  possession  was  wji  sued  for.  The  judgment 
ovMiM  bo  lor  r.o  more  than  was  claimed.  If  the  plaintifi 
had  obiaiiiovl  juvlgmout  for  thirty-five  sixty-fourths,  ve 
kuv^w  of  no  law  which  would  have  justified  the  sheriff  ia 
outiivly  oxj^oIUng  defendants  from  possession  if  Ihey  \ai 
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ietly  submitted  to  a  common  or  joint  occupancy  by  the 
untiff  with  themselves.  We  have  certainly  been  referred 
no  authority  on  this  point,  and  with  our  present  light 
QBt  hold  such  a  recovery  would  only  have  entitled  plaintiff 
t  a  common  possession  with  defendants,  and  those  owning 
»  other  twenty-nine  sixty-fourths  might  become  barred 
efore  the  trial  of  the  first  suit. 

For  these  reasons,  we  think  the  amendment  should  not 
ave  been  allowed,  and  that  the  judgment  rendered  on  that 
nended  complaint  is  erroneous  and  must  be  set  aside.  If 
be  Bullion  company  can  recover  anything  in  this  case,  it 
•d  only  be  the  thirty-five  sixty-fourths  sued  for  in  the 
figiDal  action.  This  court  has  ruled  that  all  the  tenants 
I  common  of  an  estate  may  unite  in  one  action  under  our 
Ifttate  for  the  possession  of  the  common  property.  It  is 
ot  disputed  one  tenant  in  common  may  sue  for  his  undi- 
ided  fraction.  But  this  court  has  never  decided,  as  coun- 
)1  for  respondent  seem  to  think,  that  more  than  one  and 
OS  than  all  the  tenants  in  common  of  a  piece  of  laud  may 
iiite  in  such  action. 

This  point  being  one  of  much  difficulty  and  doubt,  we 
tve  not  thought  it  necessary  to  decide,  as  this  case  must 
fce  reversed  on  other  grounds.  In  this  case  the  ap- 
pellants complain,  and  we  think  *not  without  just  [*176] 
^and,  of  precipitancy  and  haste  in  making  the 
)tder  for  change  of  parties,  time  for  filing  answer,  etc. 
But,  as  the  judgment  is  reversed  on  other  grounds,  it  does 
uotseem  necessary  to  decide  whether  this  undue  haste  and 
Bompalsion  on  the  part  of  defendants  to  answer  a  new  com- 
l^nt,  without  time  for  reflection  or  consideration,  would 
^  itself  have  been  sufficient  to  set  aside  the  judgment. 

The  action  of  the  sheriff  in  putting  the  plaintiff  in  pos- 
^ion  of  the  appellant's  hoisting  works,  was  a  clear  and 
ittmistakable  trespass.  The  complaint  on  which  the  suit 
^  tried  describes  nothing  on  the  surface.  It  describes  a 
^  (a  Cornish  word  nearly  synonymous  with  vein)  bounded 
^certain  rocks  which  are  found,  if  wo  may  believe  the 
omplttinty  only  at  the  depth  of  several  hundred  feet  below 
bo  anrfaoe.    'When  found  at  that  depth,  they  are  pitching, 
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says  the  complaiut,  to  the  east  at  an  angle  of  tbirt 
degrees.  Noav,  if  these  rocks  are  the  boondarifi 
chtim  sued  for,  and  the  rocks  come  no  nearer  tb< 
than  two  or  three  hundred  feet,  then  the  veiiic 
nearer  than  two  or  three  hundred  feet.  For  the  vei 
is  the  matter  contained  between  those  two  walls;  i 
walls  teimiuate,  there  the  veins  termiuate — ^uuk 
should  be  a  solid  ledge  arising  from  the  yein,  wL 
ports  itself  without  walls.  But  counsel  for  re 
seems  to  think  that  in  an  ejectment  plaintiff  mns 
from  the  surface  of  the  earth  downwards.  Thej 
think  it  would  be  impossible  to  recoyer  a  vein  withe 
ering  the  surface  oyer  the  vein.  At  common  law  i 
ery  in  actions  of  ejectment  and  all  real  actions,  wn 
for  a  portion  of  the  earth  s  body  or  substance,  son 
the  form  of  an  inverted  cone  or  pyramid;  the  surfs 
earth  recovered  being  the  base  of  the  figure,  and 
at  the  centre  of  the  earth.  But  the  judgment  ren< 
a  ledge,  lode,  or  vein  is  quite  different.  It  may  i 
portion  of  the  earth's  surface,  where  that  surface 
properly  located. 

The  plaintiff  would,  in  case  of  a  surface  Iocs 
gether  with  the  lode  following  its  dips,  spurs,  au< 
then  bo  entitled  to  his  }>yi*amid  carved  out  of  tl 
body,  having  its  base  on  the  surface  and  its  apex  at 
ter  of  the  earth.  But  if  the  lode  dipped  out  of  tl 
mid,  as  ihey  nearly  always  do,  he  could  also  1 
judgment  following  this  lode  (usually  in  th< 
[*177]  a  solid  *pamllelogram)  wheresoever  it  migl 
least  as  far  as  it  might  extend  under  th 
lands.  But  if  a  party  locates  a  ledge  without  any 
on  the  surface,  he  can  only  recover  the  ledge. 

If  tlie  ledge  comes  to  the  surface,  as  is  freqii< 
case,  undoubtedly  he  is  entitled  to  the  surface.  '. 
could  only  be  where  the  outlines  of  the  ledge  are  v 
the  surface. 

It  will  probably  be  suggested  that  if  a  party  Ic 
lodge  does  not  got  any  of  the  surface,  he  cannot  gi 
lodge,  and  the  location  will  be  valueless.     Thisg  i 
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laUier  an  imaginary  tban  a  real  difficulty.  Nearly  all 
dges  diverge  more  or  less  from  the  perpendicular.  The 
vner  bas  the  opportunity  of  working  tbem  from  a  great 
lany  different  points.  Tbere  would  generally  be  no  diffi- 
alty  in  finding  some  accessible  point  from  which  the  vein 
lif^t  be  reached  that  is  not  occupied.  If  all  such  points 
re  occupied,  then  he  must,  like  anybody  else,  buy  what 
te  wants. 

If  we  were  to  hold  that  a  party  locating  a  blind  ledge  (one 
rhich  does  not  show  itself  on  the  surface)  must  have  a  cer- 
ain  portion  of  the  surface  to  work  his  ledge,  Avhere  are  we 
0  give  it  to  him?  Nearly  all  ledges  diverge  more  or  less 
rom  the  perpendicular.  Frequently  neither  a  ledge  nor  the 
nil  rock  inclosing  veins  or  lodes  reaches  to  the  surface  by 
aany  feet — sometimes  by  many  hundred  feet.  Now,  if 
re  are  to  extend  such  veins  to  the  surface,  where  no  par- 
icnlar  surface  ground  has  been  located,  what  rule  are  we 
0  follow? 

If  the  walls  are  first  found  at  a  depth  of  two  hundred  feet 
kIow  the  surface,  and  at  that  depth  have  a  dip  of  forty-five 
iegrees,  shall  we  ascend  from  the  top  of  the  wall  rock  by 
perpendicular  lines  to  the  suiiace,  and  give  the  ground  in- 
dnded  between  those  lines  thus  produced  to  the  holder  of 
Ibe  ledge,  or  are  we  to  extend  imaginary  lines  from  the  top 
of  the  wall  rock  to  the  surface  at  an  angle  of  forty-five  de- 
P^eft,  and  give  to  the  ledge-bolder  the  ground  between  those 
two  lines?  It  is  evident  tbere  would  be  a  difference  of  two 
hoiKlred  feet  in  the  location  of  the  two  pieces  of  ground. 
To  adopt  either  rule  would  be  to  endanger  the  improvements 
of  others  who  might  erect  buildings  in  ignorance  of  the  true 
location  of  the  ledge.  Sometimes  ledges  change  their  dip. 
Atone  time  they  may  lie  nearly  flat,  at  another  they  may  be 
'^^ly  perpendicular.  Sometimes  the  same  ledge,  as  is 
^med  in  this  place,  may  dip  to  the  west;  then,  at  a 
'firtain  depth,  change  and  dip  to  the  east.  It  *would  [*178] 
bo  impossible  to  adopt  any  sensible  and  practicable 
^e  for  extending  to  the  surface  the  location  of  ledges  or 
odes  that  are  located  merely  by  name  as  extensions  of 
^WXL  or  marked  ledges,  where  those  locations  show  no 
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croppiugs  or  indications  on  the  surface.  It  is  as  necesaaiy 
in  every  mining  locality  to  have  houses  for  boarding  in,  me- 
chanics*  and  traders*  shops,  etc.,  as  it  is  to  have  mines. 
They  are  as  worthy  of  protection  as  the  mines  themselves. 
We  cannot  adopt  any  rule  that  will  sacrifice  the  houses  and 
shops  of  one  class  of  citizens  to  promote  the  interest  of 
another. 

Whilst  we  depart  from  the  rules  of  the  common  law  so 
far  as  to  let  tbo  miner  follow  his  lode  of  quartz  wheresoe?er 
it  may  go,  even  though  it  runs  under  public  land  which  wis 
in  the  occupancy  of  another  before  the  mine  was  located; 
on  the  other  hand,  the  occupier  of  the  surface  is  eqoallyeo- 
titled  to  protection  in  the  use  of  that  surface,  if  a  miner 
having  a  senior  location  should  in  the  course  of  time  be 
found  to  run  under  his  improvements.  The  doctrine  of  tha 
common  law,  that  he  who  has  a  right  to  the  surface  of  anj 
portion  of  the  earth,  has  also  the  right  to  all  beneath  and 
above  that  surface,  has  but  a  limited  aj^plication  to  tiie 
rights  of  miners  and  others  using  the  public  lands  of  this 
state.  Necessity  has  compelled  a  great  modification  of  that  1 
doctrine.  The  departure  from  those  old  and  established 
doctrines  of  the  law  will,  doubtless,  lea<l  to  many  compli- 
cations. To  adhere  to  the  common  law  rules  on  this  sub- 
ject is  simply  impossible.  To  attempt  to  carry  out  common 
law  doctrines  on  this  point  would  either  give  all  the  hoiuw 
in  Virginia  to  the  mining  corporations,  or  else  all  the  most 
valuable  mines  to  those  occupying  the  houses.  The  well- 
established  custom  of  miners  to  locate  veins  of  mineral, 
claiming  to  follow  them  with  all  their  dips,  spurs,  and 
angles,  without  reference  to  the  occupancy  of  the  surface, 
has  compelled  a  departure  from  common  law  rules. 

In  tliis  particular  case,  a  shaft  sunk  in  the  hoisting worb 
whidi  are  the  subject  of  controversy,  penetrates  the  eastern 
wall  rock,  passes  through  it,  and  reaches  the  vein  at  the 
depth  of  about  two  hundred  and  fifty  to  two  hundred  and 
fifty-live  feet.  At  this  point  the  vein  is  dipping  to  the  east 
at  an  angle  of  forty-five  degrees.  The  eastern  wall  i-ockis, 
of  course,  pointing  toward  a  spot  on  the  surface  (supposing 
the  ground  to  be  level)  some  two  hundred  and  fifty  feet  west 
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the  dispnted  property.    Consequently,  if  the  wall 

re  *contiuued,   the  most  easterly  portion  of  the  [*179] 

Q  would  be  over  two  hundred  feet  west  of  the 

Ating  works.     If  the  eastern  wall  breaks  off  at  any  point 

ne  or  west  of  where  the  shaft  is  sunk,  whether  a  shorter 

longer  distance,  the  hoisting  works  are  still  in  any  event 

t  of  that  portion  of  the  land  lying  perpendicularly  over 

I  vein  where  it  comes  nearest  the  surface. 

8ut,  say  respondents,  the  vein,  where  it  gets  to  within 
>  hundred  feet  of  the  surface,  changes,  and  has  a  down- 
rd  dip  to  the  west,  instead  of  to  the  east,  as  it  does  at  a 
)ih  of  two  hundred  and  fifty  feet.  That  seems  to  be  the 
leral  theory  among  miners  in  regard  to  the  Comstock 
e.  But  there  is  no  evidence  that  such  is  the  case  at  this 
rticular  point  of  the  vein.     There  is  no  evidence  here  of 

II  rocks  approaching  the  surface  nearer  than  two  hundred 
1  fifty  feet  of  the  surface.  The  only  croppiugs  of  the 
ge  spoken  of  in  the  testimony,  are  eight  hundred  feet  from 
)  hoisting  works. 

Die  surface  of  the  ground  on  which  these  works  are 
oated  is  not  described  in  the  complaint,  the  judgment,  or 
Bcntion. 

Ihe  sheriff  had  no  right  to  meddle  with  these  works,  be- 
ne the  plaintiff's  lawyers,  witnesses,  or  somebody  else, 
pposed  that  if  certain  wall  rocks  run  where,  according  to 
sir  theory,  they  ought  to  run,  this  piece  of  land  would 
within  those  walls. 

Bospondent  makes  an  argument  to  prove  that  hoisting 
^ks  are  a  part  of  the  freehold  on  which  they  stand;  that 
B8e  hoisting  works  were  erected  especially  to  work  this 
^e  or  lode,  and  therefore  appurtenant  to  the  mine,  and 
tet  go  with  it.  That  the  hoisting  works  belong  to  the 
dty,  and  must  go  with  the  land  on  which  they  stand,  we 
ftainly  believe  to  be  a  correct  proposition.  If  the  plaint- 
Was  entitled  to  recover  the  land  on  which  they  stand,  then 
Wag  entitled  to  have  the  works.  If  it  could  not  recover 
)  land  it  could  not  recover  the  works.  How  the  intention 
&  vhieh  the  works  were  erected  could  infiuenco  the  plaint- 
'i  right  to  recover  the  land  on  which  they  stand,  we  are  at 
MS  to  wmprehend. 
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If  plaintiff  is  entitled  to  recover  these  hoisting  works  be- 
cause they  were  erected  to  hoist  ores  from  this  mioi^A 
would,  upon  the  same  principle,  be  entitled  iorecoTeru 
assay  oflSce  in  Virginia  city,  or  any  other  place  in  Stowj 
county,  if  one  was  erected  there  to  assay  ore  from  tliis 
mine.  The  object  for  which  the  works  were  erected 
[*180]  ^has  nothing  to  do  with  the  question  as  to  who  is 
entitled  to  the  ground  on  which  they  stand. 

The  judgment  of  the  court  below  must  be  reyerseJ.  The 
plaintiiF  will  be  allowed  either  to  dismiss  its  action,  or  to 
move  the  court  to  reinstate  the  pleadings  as  they  stood  be- 
fore  the  order  was  made  allowing  the  amended  complaint  to 
be  filed. 

The  court  will  also  make  an  order  directing  the  sheriu  lO 
reinstate  the  appellant  in  possession  of  tJ^J^isting  vodu 
from  which  it  was  ejected. 


KESPONSE  TO  PETITION  FOR  EEHEAEKG. 


Tenant  in  Common — Bights  op. — A  tenant  in  common  suing  for  only  ipti^ 
interest  in  the  property  cannot  recover  judgment  for  the  whole. 

By  the  Court,  Beatty,  J. : 

The  first  point  made  by  respondents  in  their  petition  foi 
rehearing  is,  that  this  court  erred  in  supposing  that  tbe 
original  suit  was  only  for  eight  hundred  and  seventy-firo 
feet  of  ground,  and  not  for  sixteen  hundred  feet.  After  ft 
careful  examination  of  the  original  complaint,  it  still  seenis 
apparent  to  us  the  suit  was  for  only  eight  hundred  isi 
seventy -five  feet. 

The  complaint  avers  substantially  that  plaintifiG»  and  their 
predecessors  were  in  1859  the  owners  of,  and  in  the  po** 
session  of  eight  hundred  and  seventy-five  feet,  undiiiiled 
interest  in  a  certain  mining  claim  called  the  Cesser  cliuft» 
which  claiui  is  more  particularly  described  (here  foUowstto 
description  of  a  claim  of  IGOO  feet):  That  subsequently 
defendants  entered  on  said  claim  and  ousted  plaintiflb  thei^ 
from,  and  then  winds  up  with  a  prayer  for  the  possession 
of  the  **  mining  grounds  afoi-esaid." 
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*The  "mining  grounds  aforesaid"  might  mean  [*181] 
hose  of  which  plaintiffs  had  been  in  possession,  to 
rit»  eight  hundred  and  seventy-five  feet,  or  it  might  mean 
he  vhole  sixteen  hundred  feet.  But  the  gist  of  the  com- 
damt,  the  veiT  wrong  complained  of,  is  that  the  defendants 
Ksted  plaintiffs;  ousted  of  what?  Why,  doubtless,  of  eight 
umdred  and  seventy-five  feet,  in  possession  of  which  the 
daintiffs  had  been. 

There  is  no  allegation  in  the  complaint  that  plaintiffs  were 
nrer  in  possession  of  more  than  eight  hundred  and  seventy- 
hrefeety  or  that  they  ever  had  the  right,  of  possession  to 
Qore. 

One  tenant  in  common  may  be  in  possession  of  the  entire 
iommon  property.  If  in  such  case  he  be  ousted  by  a  tres- 
MSser  who  is  a  stranger  to  the  title,  we  see  no  reason  why, 
ipoQ  a  proper  complaint,  he  may  not  recover  the  entiro 
)remi8es  from  the  trespasser. 

But  if  he  wishes  to  recover  the  w^hole,  he  must  allege  his 
posaession  of  the  whole  and  ouster  therefrom;  or  other  facts 
^rly  showing  his  intention  to  sue  for  the  whole,  and  his 
fight  to  such  recovery. 

Here,  there  was  nothing  of  the  kind;  and  under  the 
(^rigiuaL  complaint  no  recovery  exceeding  eight  hundred  and 
i^venty-five  feet  could  have  been  had.  Then,  to  amend  the 
Bomplaint  so  as  to  seek  to  i-ecover  sixteen  hundred  feet,  was 
M)  to  amend  it  as  to  introduce  a  new  cause  of  action. 

Bot,  argues  respondent,  even  if  it  was  introducing  a  new 
^Ittttent  into  the  suit,  and  the  court  below  erred  in  so  allow- 
^  this  error  should  be  disregarded  unless  it  produced,  or 
f^^ttooably  might  have  produced,  some  detriment  to  the 
'thar  side.  And  in  connection  with  this  proposition,  peti- 
'i^^&ar  asserts  two  secondary  propositions:  first,  that  if  the 
^on  as  to  seven  hundred  and  twenty-five  feet  was  barred 
V  the  statute  of  limitations,  that  statute  could  have  been 
>lfiaded  to  this  part  of  the  action  embracing  the  seven  hun- 
1^  and  twenty-five  feet  as  readil}'  as  if  there  had  been  a 
'^parate  action  therefor;  and  secondly,  that  no  such  plea 
'^^  have  been  Buccessfully  introduced  in  this  case,  even 
U  69par^  action  had  been  brought  for  the  seven  hundred 
^  iweniy-fiYe  feet. 
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To  the  first  of  these  secondary  propositions,  \fQ  say  the 
law  may  be  as  stated  by  counsel.     Possibly,  if  de- 
j]*182]  feudants  had    been    allowed  *time,   their  counsel 
might  have  found  an  authority  for  interposing  the 
plea  of  the  statute  of  limitations  as  to  seven  hundred  and 
twenty-five  feet.      Yet  it  must  be  admitted  that  it  is  a  com- 
plicated and  not  well-settled  question.     The  circamstanoes 
of  this  case,  as  far  as  shown  in  the  record,  indicate  thatii 
a  separate  action  for  the  seven  hundred  and  twenty-five  feet 
had  been  brought,  that  plea  might  have  been  successfallj 
interposed.    Hurried  as  counsel  for  defendants  were  in  this 
case  into  their  defense,  they  failed  to  interpose  that  plea, 
and  a  recovery  is  had  against  them,  which  probably  never 
could  have  been  hiul  under  more  regular  proceedings. 

This  court  cannot  sanction  such  irregular,  unprecedented 
and  dangerous  practices  merely-  because  there  is  a  posa- 
bility  that  counsel  on  the  other  side  may  by  great  astuteneas 
and  readiness  be  able  to  ward  off  threatened  dangers.  The 
proceedings  in  courts  of  justice  should  be  us  much  simpli- 
fied and  as  little  complicated  as  possible.  Such  a  practice 
as  was  indulged  in  in  this  case  must  inevitably  lead  to  con- 
fusion, complication,  uncertainty  and  injustice. 

As  to  the  other  proposition,  that  the  statute  of  limitatioDfl 
could  not  have  been  successfully  interposed  in  this  case, 
we  confess  that  we  are  totally  at  a  loss  to  comprehend  the 
reasoning  of  the  counsel. 

Counsel  state  that  the  original  plaintiffs,  Winters  and 
others,  claimed  under  the  Cosser  title;  that  the  defendants 
claimed  under  the  Buchanan  &  Smith  location;  that  ibe 
possession  of  one  tenant  in  common  inures  to  the  benefit  of 
all  his  cotenants,  etc.;  and  asks:  "If  Winters  and  others 
were  in  the  actual  possession  in  the  proportion  of  eight 
hundred  and  seventy-five  to  one  thousand  six  hundred  un- 
divided of  each  and  every  inch  of  the  ground,  how  is  it  pos- 
sible for  the  Crcesus  company  to  iiave  been  at  the  sametim^ 
in  the  actual  2>eaceable  i)ossession  of  any  part  of  it  under 
an  adverse  title?"     *        *        * 

'*  If  Winters  and  associates  were  in  possession  as  alleged, 
and  as  found  by  the  jury,  of  the  premises  in  dispute,  thi* 
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session  was  good  for  the  other  owners — unless  adverse 
hem,  of  which  there  is  no  pretense — and  would  inure  to 
T  benefit.  As  long  as  Winters  and  associates  so  re- 
ned  in  possession  there  could  be  no  ground  for  a  plea 
the  statute  by  the  defendants    against  their  co-ten- 

From  this  language  one  would  suppose  that  "Win-  [*183] 

.  and  other  plaintiffs  had  always  been  in  posses- 

1  of  eight  hundred  and  seventy-five  feet  of  the  ground 

dfor. 

tat  the  plaintiffs'  complaint  only  avers  that  they  were  lu 

session  in  June,  1859,  and  remained  in  possession  until 

ted  by  plaintiff  on  the day  of  ,  1863.      The 

ended  complaint  was  filed  in  May,  1865. 
low,  if  the  ouster  took  place  in  the  early  part  of  May, 
3,  or  prior  to  that  time,  then  Winters  and  his  co-plaintiffs 
1  not  been  in  possession  of  the  eight  hundred  and  seventy- 
)  feet  for  more  than  two  years,  and  there  was  no  reason 
J  the  statute  should  not  have  run  against  the  seven  huu- 
A  and  twenty-five  feet. 

Caking  the  original  complaint  as  literally  true,  it  does 
i  n^ative  the  idea  that  the  ouster  was  prior  to  May, 
)3.  But  it  is  not  unusual  for  lawyers  to  allege  the  ouster 
have  taken  place  just  before  the  suit  is  brought,  although, 
fact,  it  may  have  been  several  years  previous. 
SFhilst  we  have  nothing  positive  in  the  record  showing 
en  the  ouster  did  take  place,  if  indeed  there  ever  was  an 
^ter,  the  facts  that  much  work  had  been  done  and  valu- 
ta improvements  put  on  defendants*  claim  would  indicate 
i  the  ouster,  if  any,  took  place  several  years  prior  to 
member,  1863,  when  the  original  suit  was  brought.  Cer- 
Jy,  the  finding  of  the  jury  did  not  prove  that  Winters 
I  his  co-plaintiffs  were  in  possession  of  eight  hundred 
I  seventy-five  feet  when  they  brought  their  action.  If 
y  were,  we  do  not  comprehend  why  they  brought  suit. 
!he  next  point  which  the  petitioners  seek  to  have  reviewed 
ur  decision  as  to  the  hoisting  works.  Petitioners  urge 
i  the  hoisting  works  were  between  the  walls  of  the  vein, 
ftttempt  to  show  it  in  this  way:  They  say  the  shaft  con* 
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nected  Ti-itli  the  boisting  works  is  entirely  in  vein  mdUr 
from  tbe  top  down,  as  shown  by  Mason,  a  witness  for  flu 
defendants,  and  then  pnt  their  argument  in  this  form: 

**  Every  vein  must  necessarily  have,  and  has,  two¥alls, 
and  all  matter  embraced  within  those  walls  and  denomiiuted 
*  vein  matter,'  is  a  part  of  the  vein.  The  hoisting  house  and 
machineiT  was  upon,  and  the  entire  shaft  in,  vein  matter. 
Therefore,    they  were  between  the   walls  of  the  vein  or 

ledge." 
[*184]     *By  the  same  process  of  reasoning,  it  may  be  prorod 
that  a  man  is  a  horse.     Every  man  is  an  animtlt 
and  every  horse  is  an  animal :  therefore,  every  man  is  i 
hor$e. 

Admitting  that  every  vein  has  outside  walls,  and  allmai- 
ter  between  those  walls  is  vein  matter,  it  certainly  does  not 
prove  that  all  rein  maiier  is  contained  between  two  walb. 
Vein  matter  may  certainly  be  removed  from  between  its 
original  walls  either  by  artificial  or  natural  means,  and  after 
such  removal  it  does  not  cease  to  be  vein  matter.  THwii 
wo  say  that  certain  substances  are  vein  matter,  we  may 
mean  that  those  substances  are  now  a  component  part  of 
some  mineral  vein,  or  that  at  some  past  time  they  did  con- 
stitute a  part  of  the  substance  of  some  vein.  It  is  veil 
known  that  what  miners  call  rein  matter  frequently  rolls 
down  a  mountain  side  to  a  great  distance  from  its  original 
location  in  tbe  vein.  By  the  action  of  water  it  is  carried  to 
still  gi-eater  distances.  The  hoisting  works  in  this  case 
were  on  the  side  of  a  mountain. 

They  may  have  been  on  vein  matter  which  had  rolleil 
down  the  mountain  for  an  indefinite  distance.  There  is 
cortainlv  no  satiafactorv  evidence  to  show  those  works  were 
within  the  walls  of  the  ledge  sued  for,  and,  therefore,  tlie 
sheriff,  under  a  judgment  for  a  quartz  ledge,  had  no  rigk* 
to  interfere  with  those  works. 

The  fact  that  the  original  complaint  sues  for  the  ledg® 
and  two  hundred  feet  on  each  side  of  it  can  make  no  differ- 
ence. The  case  was  not  tried  on  that  complaint;  therefore, 
the  first  complaint  has  nothing  to  do  with  the  qnestion. 
This  court  only  decided  the  sheriff  had  no  right,  under  that 
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rticular  jadgment,  to  interfere  with  defendants'  hoisting 
rks.  It  did  not  decide  what  would  be  the  effect  of  a 
Igment  for  tlie  lode  and  two  Ltindred  feet  on  eaoii  side 
>reof.  That  is  a  question  not  now  before  as. 
Petitioners  again  go  into  a  long  argument  to  shov  that 
i  use  to  which  a  thing  is  put  may  determine  whether  it  is 
Qoi  a  fistore. 

Admitting  the  proposition  to  be  true,  we  do  not  see  its 
plicability  to  this  case.  A  large  bnilding  erected  on  the  soil 
111  steam  engine,  etc.,  forhoistingores  we  fully  admit  to  be 
ixtnre.  But  a  fixture  to  what  ?  To  the  soil  on  which  it 
mds?  The  difficulty  with  plaintiffs  here  is,  not  that  they 
led  to  show  that  such  a  building  was  a  fixture  (we  are  not 
lire  that  any  one  disputes  that) ,  but  they  failed  to  show  any 
;ht  of  possession  to  the  soil  on  which  the  building 
tuds.  If  plaintiffs  were  entitled  to  the  soil  on  [*186] 
lich  this  building  stands,  they  would  have  been 
titled  to  tlie  building  if  it  had  been  erected  to  grind  com. 
If  they  were  not  entitled  to  recover  the  soil,  they  could 
i  recover  the  house  standing  thereon,  although  it  was 
ected  for  the  purpose  (unlawful,  perhaps,  if  you  will)  of 
Uog  ore  from  plaintiffs'  mine.  The  purpose  for  which  a 
>QBe  is  erected  cannot  change  its  locality,  ^or  can  we  see 
nr  that  purpose  is  to  affect,  in  any  way,  the  rights  of 
Rintiffs  to  recover  the  ground  on  which  it  stands. 
The  petition  for  rehearing  is  denied. 

Bbosnak,  J.,  did  not  participate  in  this  decision. 
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C.  GOTTSCHALL  et  al.,  Appellants,  v.  G.  MELSDJG 

ET  AL.,  Respondents. 

[2  Nkvada,  186.] 

MiNiMO  Claims — Eights  of  Minkbs. — A  miner  appropriating  a  piece  of  tlie 
public  domain  for  mining  purposes  has  a  right  to  the  ezclnsiye  poBMi- 
siou  of  the  ground  so  taken  up. 

Idem. — A  miner  cannot  by  mere  notice  take  up  a  piece  of  mining  giooDd 
and  hokl  it  for  five  years  without  work  or  oconpation;  espedallj,  vba 
there  is  not  even  an  intention  to  work  it,  except  on  the  happening  of  i 
very  uncertain  event. 

Statutk  of  Limitations.— Under  some  circumstances  lapse  of  time  is  i 
good  defense,  although  the  statute  of  limitations  is  not  specially  pleadei 

Appeal  from  the  District  Court  of  the  First  Judiciil 
District,  Hon.  R.  S.  Mesick  presiding. 

Pitzei'  &  Keyset',  for  Appellants. 

Uilhjn'  &  Whitman,  for  Bespondents. 

[*186]      *By  the  Court,  Beatty,  J. : 

This  was  an  action  in  the  nature  of  an  action  of  eject- 
ment, brought  by  the  plaintifif  in  the  month  of  October, 
18C5,  to  recover  possession  of  a  considerable  tract  of  land 
in  the  center  of  the  town  of  Gold  Hill. 

The  property  sued  for  contains  a  large  number  of  bouses, 

mills,  etc.,  of  gieat  value  in  that  town.     The  plaintifb,  to 

sustain   their  cause,  proved  that  they  and  their  grantois 

(two  of  the  present  plaintiffs  being  original  locators  and* 

third  a  grantee  of  one  of  the  original  locators)  located  % 

mining  claim  in  1859.     That  claim  as  located  was  900  br 

400  feet,  and  included  the  property  in  controversy.    The 

location  was  made  b}-  putting  up  a  notice  of  the  claim,  and 

sticking  up  a  post  at  each  comer  of  the  parallelognuD* 

Subsequently,  it  was  ascertained  this  location inter- 

[*187]  ferod  with  a  mining  ^location  of  older  date.   The 

boundaries  were  then  so  contracted  as  to  leave  on^ 

the  portion  interfering  with  the  older  location. 

The  plaintiffs  then  went  to  work  and  prospected  theclaiJ»» 
working  on  it  at  intervals  from  September,  '69,  to  Decem- 
ber, 'GO,  bolli  \nc\\x^\\6- 
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he  result  of  this  prosi>ectiDg  was  to  sliow  the  grouud 
lerately  rich  in  gold,  so  rich  that  it  would  have  beeu  a 
table  miniDg  location  if  water  had   been  obtainable. 

in  the  absence  of  water,  which  the  country  does  not 
rd  iu  its  present  state,  the  ground  was  worthless  for 
ing  purposes.      The  claim,  therefore,  was  not  worked, 

the  parties  ceased  to  occupy  or  use  it  in  any  way,  but 
wed  their  intention  of  holding  on  to  it,  to  be  worked  at 
ture  day  in  the  event  water  was  brought  by  artificial 
ins  to  the  district,  and  to  be  had  in  sufficient  quantities 
mining  purposes.  At  the  time  this  location  was  made, 
re  were  one  or  two  cabins  on  it  occupied  by  others  than 
locators.  Since  its  location,  there  has  never  been  water 
ugh  to  work  the  claim  except  at  one  time,  which  was 
ing  the  winter  of  1861,  which  was  a  remarkably  wet 
ier.     Then,  as  the  water  only  lasted  a  short  time,  it  was 

available  for  mining  purposes.     Since  the  location  of 

\  piece  of  ground  for  mining  purposes  the  main  street  of 

id  Hill  has  been  run  through  it,  and  it  is  compactly  built 

with  houses  for  its  whole  length. 

liTbilst  this  ground  was  being  built  up,  the  plaintiffs  oc- 

ioDuUy  gave  notice  to  those  who  were  improving  that 

y  claimed  it  for  mining  ground,  and  expected  to  occupy 

iml  mine  it,  if  ever  water  was  brought  in. 

JpOD  the  plaintiffs  resting,  the  defendants  asked  for  a 

Kait.    The  court  granted  it,  and  plaintiffs  appeal. 

iVhilst  we  cannot  fully  concur  with  the  judge  who  wrote 

opinion  sustaining  the  nonsuit  in  all  the  views  which  he 

)re88es,  we  are  perfectly  satisfied  with  the  result  at  which 

anrived.     We  are  satisfied  the  nonsuit  should  have  been 

•nted.    The  judge  who  tried  the  cause  in  the  court  below 

108  to  think  the  plaintiffs  showed  a  good  and  subsisting 

tt  to  mine  the  ground  in  controversy  in  case  water  should 

any  future  time  be  brought  into  the  district.     But  he 

ds  that  the  right  to  mine  in  the  ground  and  extract  the 

cioos  metals  therefrom  gives  only  a  qualified 

lit  of  possession  *to  the  miner;  that  others  have  [*188] 

ight  to  occupy  ground  which  has  been  appro- 

ated  for  mining  purposes,  so  long  as  such  occupation 
Kbt.  Dec.— 45 
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does  not  iuterfere  with  tbe  free  use  of  the  ground  for  min- 
ing operations;  that  as  this  ground  cannot  at  present  be 
used  for  mining  purposes,  because  of  the  want  of  water,  the 
occupation  of  it  by  others  is  not  an  infringement  of  tlM» 
rights  of  the  miners,  and  therefore  they  have  ol  present  no 
right  of  action. 

We  cannot  see  that  the  miner  stands  in  any  different  le- 
lation  to  the  government  from  that  occupied  by  others  hold- 
ing possession  of  any  part  of  the  public  domain. 

All  persons  settling  on  the  public  domain  are  mere  licen- 
sees or  tenants  at  will  of  the  government  (except  in  those 
cases  where  a  party  is  protected  by  some  pre-emption  or 
homestead  law),  and  we  can  see  no  reason  why  one  who  ap- 
propriates a  portion  of  the  public  domain  for  mining  pur- 
poses is  less  entitled  to  the  sole  and  exclusive  possession  of 
the  gi'ound  appropriated  than  one  who  appropriates  a  piece 
of  the  same  public  domain  for  a  garden  or  a  building  lot 
Indeed,  law  and  custom  have  given  the  miner  in  some  re- 
spects the  advantage  over  all  other  appropriators.  A  mew 
notice  of  appropriation  or  intention  to  appropriate  a  certain 
piece  of  ground  for  mining  purposes  when  the  proper  sei- 
son  arrives,  has  generally  been  held  to  be  a  sufficient  appro- 
priation by  a  miner,  whilst  one  wishing  to  appropriate  for 
other  puq^oses  can  only  hold  by  an  actual  appropriation 
and  occupation.  We  are  of  the  opinion  the  plaintiffs*  proof 
in  this  case  shows  they  have  no  right  whatever  in  the  prem- 
ises sued  for.  Whilst  the  law  facilitates  the  taking  np  and 
holding  of  mining  claims  until  the  proper  season  of  the  year 
arrives  for  working  them,  it  discourages  the  holding  on  to 
such  claims  without  working  them  for  long  and  indefinite 
periods. 

The  limitation  of  actions  for  mining  claims  is  two  years. 
For  other  actions  for  the  recovery  of  real  estate  it  is  fi^ 
years.  The  whole  policy  of  the  law  is  against  appropriating 
the  public  mineral  lands,  and  holding  on  to  them  without 
work.  Wo  do  not  think  a  party  can  go  on  to  the  public 
lands  and  lay  a  claim  to  a  portion  thereof  for  mining  po^ 
poses,  prospect  the  same  and  then  leave  it  for  an  indefinite 
time  and  still  retain  his  rights  therein.     Doubtless  a  miner 
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r  take  up  a  claim  and  hold  it  until  the  proper  season  of 

year  arrives  for  working  it,  without  forfeiting 
rights — ^and  if  a  ^season  of  unusual  character  (a  [*189] 
r  dry  one,  for  instance)   should  intervene,  he 
ht  wait  for  a  second  season.     But  we  do  not  think  a 
y  can,  bj  mere  notice,  take  up  a  mining  claim  and  hold 
T  five  years  without  work  or  occupation,  and  without 
intention  to  ever  work  it  again,  except  upon  the  happeu- 
of  a  very  uncertain  event,  to  wit,  the  bringing  of  water 
irtificial  means  to  the  district. 
•  there  had  been  some  work  for  the  introduction  of  water 

the  district  progressing  at  the  time  the  claim  was  lo- 
d,  or  at  the  time  the  locators  ceased  work  thereon,  there 
ht  have  been  some  reason  for  suspending  work  on  the 
ing  claim,  and  awaiting  the  advent  of  water.  But  when 
such  work  was  in  progress,  and  no  certainty  that  any 
b  ever  would  be  commenced,  it  would  be  altogether  un- 
ionable  to  withhold  the  use  of  the  land  from  other  profit- 
9  employment  because  of  a  mere  possibility  that  the 
ing  locator  might,  at  some  future  and  distant  day,  bo 
B  to  uso  it  for  mining  purposes. 

Lgain,  if  there  were  no  other  objections  to  plaintiflfs' 
m,  it  is  clearly  barred  by  the  statute  of  limitations.  It 
f  be  objected  that  the  statute  of  limitations  was  not 
aded,  and  is  therefore  not  available  to  the  defendants. 
3  more  modern  rulings  of  courts  seem  to  favor  the  stat- 

of  limitations,  and  allow  of  its  becoming  a  defense 
hout  being  specially  pleaded.  It  has  been  held  in  some 
es  that  a  general  demurrer  will  be  sustained  to  a  com- 
int  which  shows  on  its  face  that  a  claim  sued  for  is 
Ted  by  the  statute  of  limitations.  In  this  case,  whilst 
btifis'  evidence  shows  they  rely  exclusively  on  a  mining 
bt  claim  which  is  barred  by  a  limitation  of  two  years, 

complaint  is  silent  as  to  the  foundation  of  the  right 
ght  to  be  enforced,  so  that  the  defendants  could  not 
►w,  from  anything  contained  in  the  complaint,  that  a 
itation  of  less  than  five  years  applied  to  this  action, 
isequentlj,  it  was  not  the  fault  of  the  defendants'  plead- 
8  that  the  statute  was  not  pleaded. 
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Under  such  circumstances  the  defendants  were  evidentlj 
entitled  to  either  one  of  two  things.  They  were  entitled  to 
all  the  benefits  of  the  statute  of  limitations,  wiQiont  t 
special  plea  of  the  statute,  or  upon  the  close  of  the  plaint- 
iffs' testimony  they  were  entitled  to  amend  their  answer  so 
as  to  set  up  that  defense.  Neither  party  should  be  allowed 
to  obtain  an  unfair  advantage  by  the  concealment 
[*190]  *and  suppression  of  facts.  The  defendants  were 
entitled  to  every  indulgence  from  the  court  in  mak- 
ing good  their  defense,  because  the  plaintiffs  attempted  to 
evade  the  law  of  limitations  by  concealing  the  foandation 
of  their  claim,  and  only  developing  the  real  nature  of  tki 
action  when  they  introduced  their  testimony;  and  becauB 
the  claim  was  a  stale  one  and  not  founded  upon  anjjostor 
equitable  right,  but  a  speculative  attempt  to  deprive  inno* 
cent  parties  of  their  labor  and  capital  invested,  without 
any  just  compensation. 

The  judgment  of  the  court  below  is  affirmed. 

Lewis,  C.  J.,  concurring.    I  concur  in  the  judgment  ol 
affirmance. 

Bbosnan,  J.,  did  not  participate  in  this  decision. 


B.  F.  HASTINGS,  Respondent,  v.  J.  NEELT  JOHNSOX 

Appellant. 

[2  Nevada,  190.] 

Jurisdiction  op  State  Courts. — The  state  courts  have  jnriBdictioiitoli«' 
and  determine  causes  left  pending  in  the  late  United  States  territflo*^ 
courts. 

i  Gold  Coin  Contract — Debts. — When  a  trritten  promise  is  made  for  II* 
payment  of  a  sum  certain,  payable  in  gold  coin  at  a  day  certaia,  ao^* 
followed  by  a  stipulation  that  in  the  event  it  is  not  paid  at  maturity  tk« 
l)romi8ee  may  take  judgment  for  an  amount  which,  in  the  legal  teo** 
notes  of  the  government,  is  equal  in  value  to  the  amount  of  goldcoiB 
first  mentioned,  this  is  a  debt  for  the  amount  of  gold  coin  first  mentioiiei 
The  latter  clause  is  n  new  penalty  which  cannot  be  enforced.  The  jnfr 
ment  must  be  for  the  debt  and  interest. 


(1)  OvexToled  in  i  Kev.  462. 


J 
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Appeal  from  the  District  Court  of  the  Second  Judicial 
strict,  Hon.  S.  H.  Wright  presiding. 

Fhe  facts  are  stated  in  the  opinion. 

!.  M.  Clarke  and  J.  Neely  Johiison,  for  Appellant. 

ViUiams  dc  Bixler^  for  Bespondent. 

By  the  Court,  Beatty,  J. :  [*192] 

Ids  was  an  action  brought  in  the  second  judicial  dis- 
it  of  the  territory  of  Nevada.     The  pleadings  were  per- 
iled in  that  court,  but  no  trial  had.     After  the  organiza- 
1  of  the  state  government,  the  case  was  tried  and  deter- 
led  in  the  second  judicial  district  of  the  stale  of  Nevada. 
)iie  of  the  points  made  on  appeal  is,  that  the  state  court 
1  no  jurisdiction  of  the  action  of  the  parties  thereto,  and 
refore  that  the  judgment  was  void. 
Cliis  proposition  is  maintained  on  the  ground  that 
>  territorial  *courts  were  courts  created  by  Con-  [*193] 
!88,  and  deriving  all  their  authority  from   that 
irce.    That  being  so  created,  the  state  courts  could  not 
Jrcise  any  control  over  the  records  of  the  late  territorial 
irts  without  the  express  sanction  of  Congress.     In  sup- 
rtof  this  proposition,  counsel  refer  the  court  to  three 
:isious  of  the   supreme  court  of  the  United  States,  to 
:  Hunt  V.  Palao,  4  How.  589;  Benner  v.  Poiier,  9  How. 
i,  and  Freeborn  v.  Smith,  2  Wall.  173. 
the  case  of  Hunt  v.  Fnlao  was  an  action  of  ejectment 
d  in  the  territorial  court  of  Florida  whilst  still  a  terri- 
f.    After  that  territory  was  organized  and  admitted  as  a 
^  of  the  Union,  a  writ  of  error  was  asked  for  to  bring 
the  case  for  review.     The  supreme  court  refused  the 
if  on  the  ground  that  the  court  which  had  rendered  the 
gment  had  ceased  to  exist,  and  no  other  court  had  suc- 
led  to  its  jurisdiction.     For,  argues  the  court,  it  would 
idle  to  review  this  decision  and  pronounce  it  erroneous, 
liere  be  no  court  to  which  we  can  direct  our  mandate  for 
correction  of  the  error. 


710  Hastings  v,  Johnson.  [Sup.  Ct 


Opinion  of  the  Goart — Beatty,  J. 


And  in  arguing  the  points  raised,  the  court  says,  in 
speaking  of  the  record  and  proceedings  of  the  territorial 
court : 

**The  proceedings  are  not  in  the  possession  of  any  court 
authorized  to  exercise  judicial  power  over  them,  hut  in  the 
possession  of  an  officer  of  another  court  merely  for  the  pur- 
pose of  safe-keeping;  for  the  law  of  Florida  does  not  place 
these  records  in  the  custody  of  the  state  court,  but  in  thai 
of  the  clerk;  nor  does  it  subject  him  to  the  control  of  the 
court  in  any  manner  in  regard  to  them." 

Then,  so  far  as  the  facts  of  this  case  were  before  the 
supreme  court,  there  was  no  question  as  to  whether  the 
state  laws  might  give  the  state  court  jurisdiction  to  bear 
and  determine  cases  that  were  pending  in  the  territorial 
courts  at  the  time  of  the  change  of  government;  but  simplj 
a  ruling  that  the  state  courts  without  legislation  Lad  noth- 
ing to  do  with  the  records  or  proceedings  of  the  late  terri- 
torial courts. 

But  the  supreme  court  did  not  stop  with  deciding  the 
point  before  them,  but  went  on  to  use  the  following  lan- 
guage:   **And,  indeed,  if  it  had  placed  them  in  the  custodj 
of  the  court  it  would  not  have  removed  the  difficulty;  for 
the  law  of  the  state  could  not  have  made  them  re^ 
f*194]  ords  of  that  court,  nor  authorized  any  *proceeding8 
upon  them.     The  territorial  court  of  appeals  was  a 
court  of  the  United  States,  and  the  control  over  its  records, 
therefore,  belongs  to  the  general  government,  and  not  io 
the  state  authorities;  and  it  rests  with  Congress  to  decUre 
to  what  tribunal  these  records  and  proceedings  shall  be 
transferred,  and  how  these  judgments  shall  be  carried  into 
execution  or  reviewed  upon  an  appeal  or  writ  of  error." 
This  latter  quotation  is  purely  a  dicium,  but  coming  from  a 
court  of  great  dignity,  and  being  not  entirely  foreign  to  the 
subject  under  discussion,  it  is  entitled  to  great  weight,  bnt 
not  to  the  authority  of  a  solemn  adjudication  of  a  point  at 
issue  before  the  court. 

The  case  of  Bennet'  v.  Porter,  9  How.  235,  was  an  appeal 
to  the  supremo  court  of  the  United  States,  from  a  judgment 
rendered  in  an  admiralty  case  by  the  territorial  conrt  of 
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florida,  in  1846.  The  territory  of  Florida  had  been  ad- 
liited  as  a  state  of  the  Union  in  1845.  But  after  the 
dmission  of  the  state,  the  territorial  court  continued  to 
lercise  jurisdiction  in  the  admiralty  cases  up  to  the  time  a 
Fnited  States  district  court  was  fully  organized.  The  su- 
reme  court  simply  decided  that  the  temtorial  court  could 
ofc,  under  the  Constitution  of  the  United  States,  exercise 
Qch  jurisdiction.  That  after  Florida  became  a  state, 
idicial  powers  could  only  be  exercised  therein  by  state 
ourts  or  by  United  States  courts,  presided  over  by  judges 
ppointed  to  hold  office  during  good  behavior,  whilst  the 
adges  of  the  territorial  courts  were  appointed  only  for  four 
'ears.  So  the  question  now  under  discussion  was  not  in- 
volved in  this  case. 

But  the  doctrine  in  regard  to  the  jurisdiction  of  state 
Jourts,  which  we  have  quoted  from  4th  Howard,  having 
>een  referred  to  in  the  argument  of  this  cause,  the  court 
•ook  occasion  to  explain  and  modify  that  dictum. 

On  page  247  of  9th  Howard,  Mr.  Justice  Nelson,  in  de- 
irermg  the  opinion  of  the  court  in  this  latter  case,  uses 
kis  language:  **We  have  said  that  the  assent  of  Congress 
'as  essential  to  the  authorized  transfer  of  the  records  of 
ke  territorial  courts,  in  suits  pending  at  the  time  of  the 
lumge  of  government,  to  the  custody  of  state  tribunals.  It 
*  proper  to  add,  to  avoid  misconstruction,  that  we  do  not 
fioan  thereby  to  imply  or  express  any  opinion  on  the  ques- 
lon,  whether  or  not,  without  such  assent,  the  state 
Qdicatures  *would  acquire  jurisdiction.  This  is  [*195] 
'together  a  different  question.  And  besides,  the 
cts  of  Congress  that  have  been  passed  in  several  instances 
^  tlie  admission  of  a  state,  providing  for  the  transfer  of 
'e  federal  causes  to  the  district  courts,  as  in  the  case  of 
'6  admission  of  Florida,  already  referred  to,  and  saying 
>thing  at  the  time  in  respect  to  those  belonging  to  state 
ithority,  may  very  well  apply  an  assent  to  the  transfer  of 
em  by  the  state  to  the  appropriate  tribunal.  Even  the 
mission  on  the  part  of  Congress  to  interfere  at  all  in  the 
itter,  may  be  subject  to  a  like  implication.  And  a  subse- 
eut  assent  would  doubtless  operate  upon  past  acts  of  trans- 
'  by  the  state  authority." 
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Now,  the  Constitution  of  Nevada  provides  for  the  transfer 
of  all  pending  causes  from  the  territorial  to  the  state  courts. 
Congress  receives  the  state  into  the  Union,  and  admits  her 
representatives  who  present  themselves  under  said  Consti- 
tution without  objection. 

Cougress  makes  no  provision  for  these  pending  causes, 
nor  any  i>rovision  for  the  custody  of  the  records  of  the  late 
territorial  courts.  Here  it  appears  to  us  is  such  a  tadt 
assent  to  the  action  of  the  state  authorities  as  the  court 
seems  to  intimate  would  be  sufficient. 

The  case  in  2d  Wallace  seems  to  throw  no  new  light  (M 
this  subject.  Besides,  it  nppears  to  us  the  state  courts,  mi 
every  principle  of  common  sense,  ought  to  have  jurisdiction 
in  such  cases.  The  state  may  prescribe  what  preliminaiy 
steps  shall  be  taken  to  give  these  courts  jurisdiction  as  be- 
tween its  own  citizens.  It  may  require  service  to  be  made 
by  a  sheriflF,  or  allow  it  to  be  made  by  a  private  individual, 
or  by  publication.  Why  not  then  provide  that  the  state 
courts  shall  have  jurisdiction  of  all  causes  of  coutroYersr 
between  its  own  citizens  which  have  been  commenced  in  the 
territorial  courts,  without  further  service  of  summons,  and 
why  not  say  the  cause  shall  proceed  to  trial  on  such  issues 
as  are  made  up  in  the  teriitorial  courts  ?  So  far  as  the 
power  is  concerned,  we  see  no  objection.  It  is  true,  the 
records  of  the  late  territorial  court  belong  to  the  general 
government.  Congress  has  the  jyower  to  do  what  it  pleases 
with  them.  It  might  order  them  to  be  removed  to  "Wash- 
ington city.  This  might  create  trouble  and  inconvenience. 
But  wo  do  not  think  it  aflfects  the  question  of  power.  The 
state  may,  as  long  as  the  records  of  the  territorial 
[*196]  courts  are  within  her  ^territory  and  control,  use 
those  records  as  the  foundation  of  civil  proceedings 
to  determine  the  rights  of  the  citizens  in  its  own  courts.  B 
Congress  should  remove  these  records,  or  restrain  their  use 
by  the  state  courts,  some  law  to  substitute  copies,  or  some 

other  remedial  statute,  would  have  to  be  passed  bj  the 
state. 

We  conclude,  then,  on  this  point,   that  the  state  courts 
^ve  jurisdiction  to  hear  and  determine  causes  left  pending 


r,  1866.]  Hastings  v.  Johnson.  713 

Opinion  of  the  Court — Beatty,  J. 

he  late  territorial  courts;  and  the  district  court  did  not 
in  hearing  and  determining  this  cause. 
he  obligation  on  which  this  suit  was  brought  is  in  the 
>wiug  form : 

••  Carson  City.  N.  T.,  March  30,  1864. 

[$2500.]  On  the  first  day  of  Julj,  A.  D.  one  thousand 
it  hundred  and  sixty-four  (1864),  I  promise  to  pay  E.  M. 
L  Kleeck  or  order  twenty-five  hundred  dollars,  in  current 
I  coin  of  the  United  States  of  Ameiica,  with  interest 
reon  from  date  at  the  rate  of  ten  per  cent,  per  annum; 
if  said  sum  and  interest  is  not  paid  when  due,  iu  coin 
ioresaid,  then  the  said  Van  Kleeck  is  authorized  to  sue 
the  same,  and  shall  have  and  recover  judgment  in  a  sum 
ch,  in  the  legal  tender  notes  of  the  United  States  of 
erica,  shall  in  amount  equal  the  value  in  the  market  of 
above  town  at  the  date  of  said  judgment  the  whole  of 
1  sum  of  gold  coin  in  legal  tender  notes. 

*' J.  Neely  Johnson." 

"he  complaint  alleges  substantially,  that  when  suit  is 
ught,  one  dollar  in  legal  tender  notes  is  only  worth  forty 
ts  in  gold,  aud  prays  for  a  judgment  on  that  basis. 
>  answer  alleges  they  are  worth  fifty  cents  in  gold.  The 
gment  was  rendered  for  just  twice  the  face  of  the  notes, 
it  the  rate  of  fifty  cents  on  the  dollar  for  legal  tenders, 
here  is  no  statement,  and  the  record,  we  think,  perhaps, 
\  to  show  some  of  the  alleged  errors.  But  the  record 
3  present  the  only  real  question  (other  than  the  oue  of 
sdiction)  of  importance  in  the  case.  That  question  is, 
lid  the  judgment  on  the  facts  presented  by  the  com- 
Dtand  answer  have  been  for  two  thousand  five  hundred 
ITS,  or  for  what  two  thousand  five  hundred  dollars  in 
would,  at  the  time  of  breach  of  contract,  been  worth 
gal  tender  notes  ? 

lis,  we  confess,  is  a  question  somewhat  embar-  [*197] 
ng.     We  are  not  called  on  here,  as  under  the 
I  specific  contract  act,  to  enter  a  judgment  declaring  the 
I  riiall  not  be  paid  in  that  which  the  law  of  the  govern- 
i  flajB  shall  be  a  legal  tender  for  all  private  debts 


value  of  two  tbouaaml  five  Imnilretl  ilollars  in 
reduced  to  the  staudard  of  legal  teuder  note 
think  there  are  certain  iuflexible  rules  of  law  vl 
admit  of  such  a,  judgment. 

The  iustrumeut  sued  oq  certaiDlj  creates  a 
a  debt  of  two  thousand  five  hundred  dollars.  ' 
its  tei-m»  payable  in  gold  does  not  make  it  less 
iustrameut  is  at  the  beginning  in  form  of  a  proi 
for  two  thousand  five  hundred  dollars,  and  ii 
date  ut  ten  per  cent,  per  annum.  This  note  is 
a  sort  of  penal  clause,  attaching  a  penalfy  or 
what  judgment  shall  be  rendered  if  it  is  not 
tuiity.  Under  the  rulings  of  this  court  in  ae 
there  can  be  no  question  but  that  defendant,  o 
fell  due,  might  have  discharged  the  note  bj  the 
two  thousand  five  hundred  dollars,  and  ten  p 
tercst  thereon,  in  legal  tender  notes.  He  ooi 
discharged  it,  because  the  note  is  a  debt  in  ib 
uicul  sense,  and  the  law  Las  said  legal  tender  nc 
a  tender  for  all  tlefits. 

Now,  if  the  defendant  could  have  paid  the 
legal  tenders  the  doy  it  fell  due,  it  appears  to  n 
entitled  to  do  the  same  b;  tendering,  in  add 
debt,  the  accumulated  interest  and  costs,  and  tli 
error  to  render  judgment  for  a  larger  amount. 

This  is  somewhat  similar  to  an  ordinary  peiu 
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pears  to  us  a  very  similar  case,  only  the  real  sum  to 

be  paid  is  mentioned  first,  *and  the  consequences  of  [*198] 

non-payment  at  the  day  of  maturity  follows,  instead 

ol  preceding  that  sum,  as  in  ordinary  penal  bonds. 

There  is  also  another  objection  to  enforcing  such  a  con- 
tract according  to  its  letter.  It  appears  to  us  to  be  con- 
trary to  the  policy  of  the  law  to  enforce  a  penalty  against  a 
party  for  doing  what  the  law  says  he  may  do — for  paying 
his  debts  with  that  currency  which  the  law  says  shall  be  a 
legal  tender  for  all  debts. 

We  hold,  then,  that  the  judgment  in  this  case  should  have 
been  for  two  thousand  five  hundred  dollars  and  interest 
thereon  at  the  rate  of  ten  per  cent,  per  annum  from  the 
date  of  the  note,  and  it  was  eiTor  to  .render  judgment  for 
any  greater  amount. 

It  is  stated  by  counsel  for  respondent,  that  certain  liens 
liave  attached,  and  certain  rights  have  grown  up  under  this 
jadgment  which  would  be  injuriously  affected  by  a  reversal, 
but  might  be  preserved  under  a  modification  of  this  judg- 
ment, so  made  as  to  give  the  appellant  all  the  relief  to 
wliich  he  is  entitled,  but  not  to  destroy  the  lien  of  the 
judgment. 

As  sach  course  seems  to  be  equitable  and  just  under  the 
^umstances  of  this  case,  we  will  make  such  order  as  will 
^tonce  give  the  appellant  the  relief  to  which  he  is  entitled, 
•ud  preserve  the  lien  of  the  respondents. 

It  is,  therefore,  ordered  that  if  the  respondent,  within  ten 

"ftys  after  the  filing  of  this  opinion,  shall  file  with  the  clerk 

of  the  district  court  of  the  second  judicial  district  of  the 

8tate  of  Nevada,  a  release  from  all  of  said  judgment,  except 

"*e  costs  in  the  court  below  and  the  sum  of  twenty-five  hun- 

^'©d  dollars  principal,  and  interest  thereon  from  the  30th 

^y  of  March,  A.  d.  1863,  at  the  rate  of  ten  per  cent,  per  an- 

'^^f  and  will  enter  the  costs  of  this  appeal  as  a  credit  on 

*fle  remainder  of  said  judgment,  the  judgment  of  the  court 

"^W,  so  modified,  will  be  affirmed ;  otherwise  this  court 

ySi,  after  the  expiration  of  ten  days,  make  an  order  revers- 

^  the  judgment  of  the  court  below. 

If  any  money  has  been  collected  on  this  judgment,  or 
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any  sales  made  hereunder  for  an  amount  in  excess  of  vhat 
remains  due  on  this  judgment,  after  the  same  has  bees 
reduced  in  accordance  with  the  views  herein  expressed,  the 
court  below  will  make  all  necessary  orders  to  protect  tlte 

rights  of  appellant. 
[^199]      ^It  is  further  ordered  that  a  remittitur  may  forth- 
with issue  in  this  case/ 

Lewis,  C.  J.,  did  not  participate  in  this  decisioo. 


LOUIS  McLANE,  Jr.,  Appellant,  v.  ABEAMS  kt  al, 

Bespondents. 

[2  Netada,  199.] 

Intebest  on  Notb  afteb  Matubitt. — The  statute  gives  damages  at  the  nto 

of  ten  per  cent,  per  annum  for  the  withholding  of  money  generally.  Bit 

for   withholding   of  money  which  bean  a  higher  rate  of  intereik  by 

contract,  a  corresponding  damage  for  withholding  ii  allowML 

[^200]  *Aud  thut  higher  interest  is  allowed  althoogh  the  contnct  itadl 

does  not  provide  for  snch  higher  rate  after  maturitj  of  the  deH 

s  CoNSTBucTioN  OF  STATUTES  BY  OTHKB  STATES. — When    the  legiftlstoR  d 

one  state  adopts  tho  laws  of  another  state,  it  is  presumed  to  adopt  the 

construction  which  is  placed  upon  it  at  the  time  of  its  adoption. 

3  FOUECLOSUBK  OF  MoBTGAOK. — REASONABLE  CoUSSEL  FeBS. — AcomtofdUO- 

cery  may  allow  the  mortgagee  a  percentage  for  the  expense  of  eolikdda^ 
his  mortgage  when  the  instrument  provides  for  soch  oUowauee.  Tbe 
allowance  fur  a  foreclosure  suit  should  not  always  be  the  fall  affiooat 
mentioned  in  the  mortgage,  but  a  reasonable  amoant  not  ezoeediog  tint 
provided  for. 

Appeal  from  a  decree  of  the  District  Court  of  the  FW 
Judicial  District,  Storey  County,  Hon.  R.  8.  Mesigk  pw 
siding. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Williaim  dk  Bixler,  for  Appellant. 

QuuU  &  Hardy,  for  Bespondents. 


(1 )  A  Bimllar  order  was  nuuie in  another  cMe ,  governed  bytiie  Mmeptinciplait *•*■•* 

the  same  parties. 

(1)   1  Xev.  533;  5  Hev.  15;  7  Nev,  23;  8  Nev.  312. 
(3)  IXev.iei. 
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03]      *By  the  Court,  Lewis,  C.  J .  : 

!he  principal  questions  involved  iutbis  appeal  are,  first, 
ts  a  promissory  note,  providing  for  the  payment  of 
ee  and  a  half  per  cent,  per  month  interest,  but  which 
»not,  in  express  terms,  continue  that  rate  of  interest  after 
*  maturity  of  the  note,  bear  the  stipulated  rate  after  ma- 
lty, or  only  the  legal  rate?  and,  second,  are  the  defend- 
;s  entitled  to  counsel  fees  and  commissions  under  the 
pulafcions  of  the  note?  The  note  or  instrument  upon 
ich  these  questions  arise  reads  as  follows : 

'*  Virginia  City,  August  12,  1863. — One  year  from  date, 
•value received,  we  jointly  and  severally  promise  to  pay 
M.  Abrams,  or  order,  the  sum  of  three  thousand  dollars ; 
M)  interest  thereon  at  the  rate  of  three  and  one-half  per 
ai  per  month,  said  interest  to  be  paid  monthly  at  the  end 
each  month,  calculating  from  this  date;  and  if  said  inter- 
k  is  not  so  paid,  then  the  whole  sum,  principal  and  inter- 
ii  shall  become  at  once  due,  payable,  and  collectible;  and 
ease  said  principal  and  interest,  or  either,  are  not  paid 
len  due,  and  the  holder  hereof  shall  have  occasion  to  bring 
it  for  collection  of  the  moneys  due  hereon,  and  shall 
bg  such  suit,  then  we  promise  to  pay  the  further  sum  of 
1  per  cent,  upon  the  whole  sum  due  and  unpaid  for  attor- 
y^'  fees  and  commissions  upon  said  collection.  This  note 
given  for  a  loan  made  to  us  of  three  thousand  dollars  in 
9  gold  coin  of  the  United  States,  and  all  payments  to  be 
(de  in  the  gold  and  silver  coin  of  the  United  States,  and 
t  otherwise." 

It  is  urged,  on  behalf  of  the  appellant,  that  upon  this  note 

merest  at  the  legal  rate  only  can  be  recovered  after  matu- 

Ji  and  the  following  authorities  are  relied  on  in  support 

this  position:  Breiosier  v.  Walcejkld,  22  How.  118;  Ludr 

i  V.  Huntzingery  5  Watts  and  Serg.  59;  Hairy  v.  Tliomp- 

^  1  Minor,  209. 

^o  the  correctness  of  these  decisions,  under  the  [^04] 

tutes  upon  which  they  were  made,  we  give  our 

dy  assent.     It  is  a  familiar  rule  of  the  law  of  damages 
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(iu  tbo  absence  of  express  statute  providing  a  differeut  nJe) 
that  upon  the  breach  of  a  contract  for  the  payment  of  money 
the  measure  of  damages  shall  be  the  legal  interest  on  the 
sum  due  to  the  plaintiff  from  the  time  of  the  breach;  and 
notwithstanding  parties  may  have  agreed  upon  a  differeit 
rate  of  interest  in  the  investment,  it  would  not  by  any  means 
be  presumed  that  such  interest  was  to  continue  after  the 
maturity  of  the  instrument,  unless  the  parties  to  itexpresdj 
contracted  that  it  should,   because  it  could  never  be  pre- 
sumed that  the  i^romise  to  pay  interest  extended  beyond  the 
time  when  the  principal  was  agreed  to  be  paid.    After  the 
maturity  of  a  promissory  note,  the  express  promise  or  under- 
taking of  the  maker  ceases,  and  the  instrument  itself,  as  it 
were,  becomes  fuucins  officio.    As  in  the  absence  of  express 
provisions  it  could  not  be  presumed  that  the  promise  of  a 
party  extends  beyond  the  time  limited  in  the  written  contract 
for  payment,  the  statutes  existing  in  all  the  states  give  the 
party  a  remedy  which  otherwise  he  probably  would  not  hare 
by  allowing  him  to  recover  legal  interest  on  his  debt  from 
the  time  of  its  maturity  until  it  is  collected,  as  damages  for 
the  breach  of  contract.    But  it  will  not  be  denied  that,  when 
not  prohibited  by  usury  laws,  an  agreement  betw^een  parties, 
fixing  a  higher  rate  of  interest  or  damage  after  matnriDg, 
would  be  enforced.     So,  too,  it  must  be  admitted  that  it  is 
perfectly  competent  for  the  legislature  of  any  state  to  pro- 
vide by  law  that  the  same  rate  of  interest  agreed  xxfon  bj 
the  parties  to  be  paid  before  the  debt  becomes  due,  shall  be 
allowed  after  its  maturity,  instead  of  the  legal  rate.    As  it 
is  admitted  that  the  makers  of  the  note  and  mortgage  iu  this 
case  have  not  expressly  promised  to  pay  any  rate  of  interest 
at  all  after  the  maturity  of  the  debt,  it  becomes  necessary  to 
determine  whether  the  statute  of  this  state  does  in  fact  mate 
the  into  rest  agreed  upon  in  writing  by  the  parties  io  be 
paid,   without  expressly  mentioning  that  it  shall  be  paid 
after  maturity,  the  measure  of  damage  to  be  allowed  after 
the  maturitv  of  debt,  or  whether,  to  authorize  a  recoverrof 
more  than  the  legal  i-ate  of  interest  after  a  debt  become 
duo,  it  is  neccssaxy  that  there  be  an  express  promise  to  pV 
more  than  l\io  \o*ji\\  \^Vo  ujUv  maUvnl>^^  or  uniH  the  dM  ** 
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*The  result  of  our  examination  of  the  statute  is,  [*205] 
at  all  instruments  whereby  interest  is  agreed  to  be 
id  shall  bear  the  same  rate  after  maturity  and  until  the 
ibi  is  paid  as  they  do  before.  It  is  provided  by  section 
pr,  page  100  of  the  Laws  of  1861,  that  ^^  token  there  is  no 
rpresB  contract  in  writing  fixing  a  diflferent  rate  of  interest, 
iterest  shall  be  allowed  at  the  rate  of  ten  per  cent,  per 
annm  for  all  moneys  after  they  become  due  on  any  bond, 
ill,  or  premium  note,"  etc.  And  section  five  declares  that 
parties  may  agree  in  writing  for  the  payment  of  any  rate 
I  interest  whatever  on  money  due,  or  to  become  due,  on  any 
ontract.  Any  judgment  rendered  on  such  contract  shall 
onform  thereto,  and  shall  bear  the  interest  agreed  upon  by 
he  parties,  and  which  shall  be  specified  in  the  judgment/' 
HviDg  to  the  language  of  this  fourth  section  a  liberal  and 
is  most  natural  construction,  the  purpose  sought  to  be 
iccomplished  by  the  framers  seems  to  have  been  simply  to 
iBtablish  a  uniform  rate  of  interest  in  all  those  cases  where 
bere  is  no  express  contract  in  writing  fixing  a  different 
«te.  It  is  only  where  there  is  no  contract  in  writing  fixing 
•  different  rate  that  interest  at  ten  per  cent,  per  annum  is 
voTided  for.  By  necessary  implication,  where  there  is  a 
ontract  in  writing  fixing  any  rate  of  interest,  that  rate  shall 
^vail  in  all  cases.  But  the  learned  counsel  for  appellant 
laims  a  more  restricted,  and,  what  seems  to  us,  an  unwar- 
Mitable  construction  of  the  sections  above  referred  to, 
'liich  is,  that  the  words  *' when  there  is  no  express  contract 
^Dga  different  rate  of  interest,"  must  be  taken  to  mean  a 
ontract  whereby  a  different  rate  of  interest  is  expressly 
greed  to  be  paid  after  matuHty,  as  for  instance,  until  tlie 
''indpal  is  paid.  It  is  true,  the  language  of  the  fourth  sec- 
ion  might  bear  this  interpretation;  not,  however,  without 
^tricting  the  words  employed  more  than  we  can  see  any 
Bason  for.  The  language  employed  is  sufficiently  general 
^  include  all  contracts  wherein  the  parties  have  fixed  a  rate 
^  interest,  though  there  be  no  express  agreement  that  that 
^te  shall  contine  after  the  maturity  of  the  principal.  Why, 
^,  hold  that  the  act  refers  only  to  those  contracts  wherein 
^  parties  have  expressly  provided  that  the  interest  fixed 
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bj  them  shall  continue  after  the  maturity  of  the  debt,  or 
until  it  is  paid?  The  provisions  of  the  fifth  sectiou  cannot 
be  made  to  harmonize  with  such  construction.  It  declaies 
that  the  *'  parties  may  agree  in  writing  for  tLepaj- 
[*20G]  ment  of  any  rate  *of  interest  whatever  on  monejdne 
or  to  become  due,"  and  the  judgment  rendered  on 
such  contract  shall  conform  thereto,  and  shall  bear  the  in- 
terest agreed  upon  by  the  parties.  These  general  words  we 
certainlj'  sufficiently  comprehensive  to  include  all  contracts 
wherein  the  interest  to  be  paid  is  fixed  in  the  instmmeni^ 
though  not  expressly  to  bo  continued  after  its  maturity. 

The  judgments  here  referred  to  are  those  rendered  upon 
contracts,  wherein  the  parties  have  agi-eed  for  the  i>ajineni 
of  some  specified  rate  of  interest;   not  where  tbey  hm 
agreed  upon  its  payment  after  the  maturity  of  tLo  debt 
There  is  nothing  in  the  language  of  the  act  to  justify  its  re- 
striction to  any  peculiar  class  of  contracts.     But  on  tbe 
contrary  it  seems  expressly  to  comprehend  not  only  those 
contracts  where  interest  is  agreed  to  be  paid  before  tbe 
debt  becomes  due,  but  also  where  it  is  fixed  after  its  matu- 
rity.    Whore   the  interest  is  agreed  upon  in  writing  for 
money  due,  or  to  become  due,  the  judgment  shall  conform  to 
the  contract,  and  shall  bear  the  same  rate  of  interest.   ^ 
agreement  to  pay  a  certain  rate  of  interest  on  money  to  fc- 
come  due  is  certainly  not  an  agreement  to  pay  it  after  it  be- 
comes due,  and  yet  it  is  clear  the  judgment  on  sncb  an 
agreement  would  bear  the  rate  of  interest  agreed  on  by  tke 
parties.     If  the  judgment  on  such  contract  is  to  bear  the 
rate  of  interest  agreed  on  by  the  parties,  it  will  hardly  be 
claimed  that  after  maturity  and  before  judgment  the  debt 
shall  draw  a  different  rate  of  interest.     The  provision  that 
the  judgment  shall  bear  the  rate  of  interest  agreed  on  by 
the  j)arties  in  the  contract  is  clear  evidence  that  it  was  the 
intention  that  such  interest  should  continue  from  tbe  ^ 
fixed  in  the  contract  until  the  debt  is  paid.     There  is  an- 
other and  very  cogent  reason  why  this  construction  8bonl«l 
be  adopted.     It  is  a  rule  of  construction  too  familiar  \x>  ^ 
quire  the  citation  of  authorities,  that  where  one  state  adopt* 
the  statute  ol  auoWi^x,  W.  \&  ^d.Q^tAd  with  the  constroctiofl 
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>u  it  by  the  highest  court  of  judicature  of  the 
which  it  is  taken.  The  reason  upon  which  this 
gives  it  an  importance  and  weight  which  should 
regarded  except  upon  the  most  urgent  reasons, 
egislature  of  one  state  adopts  the  laws  of  another, 
ned  to  know  the  construction  placed  upon  those 
e  state  from  which  they  are  adopted,  and  there- 
;  adopts  that  construction  with  the  law — 
3orporates  into  the  law  the  construction  [*207] 
»laced  upon  it  at  the  time  it  is  adopted. 

the  courts  of  the  state  adopting  such  laws  to 
luch  construction  would  be  almost  as  unjustifiable 
;ard  the  clearly  expressed  will  of  the  legislature 
fore  the  legislature  of  the  territory  of  Nevada 
le  act  under  consideration,  it  had  received  the 
>n  which  we  have  placed  upon  it  from  the  supreme 
be  state  from  which  it  was  taken.  {Kohler  v. 
al.  597.) 

efore,  consider  ourselves  bound  by  that  decision, 
nee  of  clear  and  convincing  reasons  that  its  au- 
uld  not  be  respected.    But  much  weight  is  given 

that  the  case  of  Brewster  v.  Wakefield  (22  How. 
a  later  case  than  Kohler  v.  Smithy  and  that  the 
was  virtually  overruled  thereby.  True,  the  case 
•  V.  Wakefield  is  the  later  case,  but  we  cannot  see 
he  least,  impairs  the  authority  of  Koldet-  v.  Smith; 
the  first  and  second  sections  of  the  Minnesota 
sffect  correspond  with  the  fourth  section  of  our 
ure  seems  to  have  been  nothing  in  the  Minnesota 
ich  corresponds  with  the  fifth  section  of  our  act, 
fion,  we  think,  clearly  favors  the  construction 
r  the  supreme  court  of  California.     The  case  of 

Wakefield  is  therefore  not  entitled  to  the  same 
his  court  as  that  of  Kolder  v.  Smith;  and  in  view 
that  in  the  latter  case  the  supreme  court  of  Cali- 
)  a  construction  to  a  statute  subsequently  adopted 
Y  this  state,  we  deem  it  incumbent  upon  us  to 
same  construction,  and  to  hold  that  the  defend- 
tiiled  to  the  interest  agreed  on  in  the  note  and 
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mortgage  until  the  debt  is  discharged.     And  to  a  qualified 
extent  we  think  the  court  below  held  correctly  on  the  second 
point.     There  is  no  doubt  but  that  it  is  pei-fectly  competeni 
for  parties  to  stipulate  in  a  mortgage  that  a  certain  stun,  or 
a  certain  percentage,  shall  be  allowed  the  mortgagee  for  atr 
torneys'  fees  or  expenses,  if  he  be  compelled  to  bring  smt 
to  recover  his  debt.     {Cox  v.  Stnilh,  1  Nev.  161.)    By  con- 
tract in  this  case,  it  is  agreed  that  ''in  case  said  principal 
and  interest,  or  either,  are  not  paid  when  due,  and  the 
holder  hereof  shall  have  occasion  to  bring  such  suit,  then 

we  promise  to  pay  the  further  sum  of  ten  per  cent 
[*208]  upon  the  *whole  sum  due  and  unpaid  for  attorneys* 

fees  and  commissions  upon  said  collection.''  It  is 
claimed  by  appellant  that  the  defendants  have  not  he&i 
compelled  to  bring  suit;  that  filing  a  cross-bill,  as  they  have 
done  in  this  case,  is  not  bringing  a  suit.  It  cannot  be 
denied  that  they  have  not  brought  suit  in  the  strict  sense 
of  the  words,  but  a  reasonable  construction  must  be  given 
to  the  language  employed  by  the  parties,  and  eflfect  given 
to  their  real  intention,  if  it  can  bo  done  without  violence  to 
the  language  employed  by  them.  Now,  the  intention  of 
these  parties  is  obvious*  It  was  to  provide  for  reimburs- 
ing the  mortgagee  for  any  expense  which  he  is  necessarily 
put  to  in  collecting  his  debt.  In  this  case  they  are  com- 
pelled to  come  into  court  to  protect  themselves;  they  file  a 
cross-bill,  which  places  them  in  the  same  position  as  if  they 
had  filed  their  bill  for  foreclosure. 

So  they  are  compelled  to  incur  the  expense  which  the 
parties  seem  to  have'  provided  for  by  the  allowance  of  ten 
per  cent,  upon  the  amount  due  and  unpaid.  But  in  all 
cases  where  iittorneys'  fees  are  provided  for  in  instromenis 
of  this  character,  only  a  reasonable  sum  should  be  allowed. 
The  entire  sum  stipulated  should  not  be  allowed  to  parties 
where  it  would  bo  an  exorbitant  or  unreasonable  fee.  So 
this  court  decided  in  the  case  of  Cox  v.  Smithy  above  re- 
ferred to. 

There  is  nothing  in  the  record  in  this  case  which  wonld 
authorize  us  to  say  that  ten  per  cent,  is  an  unreasonable 
compensation  for  counsel. 

The  judgment  must,  therefore,  be  affirmed. 
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ByBEATTY,  J.,  dissentiug: 

E  concar  in  the  foregoiug  opinion,  with  this  exception.  I 
itik  a  court  of  chancery  may  judicially  notice  what  is  a 
iUBonable  fee  for  conducting  business  before  such  court, 
d  when  an  extravagant  allowance  is  made  by  the  terms  of 
QQortgage  for  the  foreclosure  of  the  same,  that  such  court 
oald  treat  the  allowance  named  merely  as  a  penalty,  and 
ike  such  reasonable  allowance  only  as  a  prudent  muu 
Mdd  pay  for  a  foreclosure  if  the  money  had  to  come  out 
his  own  pocket  and  not  that  of  the  mortgagor.  In  this 
me  I  think  ten  per  cent,  was  an  extravagant  allowance.  I 
ink  the  court  below  should  have  only  allowed  judgment 
»  go  for  a  reasonable  amount  not  exceeding  ten 
Bt  cent.  The  judge  presiding  *might  have  fixed  it  [*209] 
ither  upon  his  own  sense  of  what  was  right,  or  he 
light  have  inquired  of  counsel  in  his  court,  either  under 
sih  or  not,  according  to  his  discretion. 


Sables  l.  low,  eespondent,  v.  alpheus  sta- 
ples ET  AL.,  Appellants. 

[2  Nevada,  209.] 

IDBnr — Will  Remote  Cloud  upon  Title.— Courts  of  equity  independent 
of  the  statute  might,  in  a  proper  case,  remove  a  cloud  from  title. 

fex. — Courts  of  equity  will  always  interfere  to  protect  one  from  the  opera- 
tion of  a  deed  which  is  void,  or  from  some  cause  ought  not  to  be  en- 
forced, unless  the  deed  is  void  on  its  face,  when  there  is  no  necessity  for 
tnch  interference. 

W— Lost  Deed — ^Possession  op  Pbopertt. — ^Where  the  possession  of  the 
realty  is  in  a  corporation  holding  for  the  benefit  of  the  original  owners 
and  assignees,  and  willing  to  recognize  the  right  of  whoever  holds  the 
proper  assignment  or  transfer  of  the  property,  it  is  not  necessary  to 
bring  an  action  at  law  preliminary  to  the  establishment  of  a  lost  deed, 
•nd  the  removal  of  a  cloud. 

nixoEg  254-5,  Pbactice  Act,  Construed. — The  statute  (Practice  Act,  Sees. 
2&4-5)  does  not  restrict  any  pre-existing  right  or  remedy,  but  seems  to 
give  in  some  cases  a  new  and  more  extensive  remedy. 

^IBDICTION  OP  State  Coubts— Voluntary  Appkaranok. — The  fact  that  de- 
fendants appeared  and  filed  their  answer  in  the  district  court  of  the 
ftate,  removes  all  question  or  doubt  which  might  otherwise  have  arisen 
MM  to  whether  the  record  in  this  case  was  lawfully  removed  from  the  ter- 
ntorial  to  the  state  court. 
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Appeal  from  a  decree  of  the  District  Court  of  the  R 
Judicial  District,  Storey  County,  Hon.  Bichaed  Bdb 
presiding. 

The  facts  are  sufficiently  stated  in  the  opinion 
B.  C.  Whitman,  Aldrich  &  De  Long,  for  Appellanis. 
Williams  &  Bixler,  for  Eespondent. 

[*211]      *Ey  the  Court,  Lewis,  C.  J. : 

The  appellants  in  this  cause  make  two  points  upon  vl 
it  is  claimed  the  judgment  in  the  court  below  should  Ix 
versed. 

First.  That  the  plaintiff  upon  the  trial  failed  to  si 
and  the  court  to  find,  that  the  plaintiff  was  in  possessio 
the  premises  at  the  time  the  action  was  instituted;  \ 
second,  that  as  the  suit  was  commenced  in  one  of  the 
trict  courts  of  the  territory  of  Nevada,  the  state  court 
tained  no  jurisdiction  of  it,  and  that  the  decree  is  then 
void.  Were  this,  as  claimed  by  counsel,  a  suit  Iwro 
under  section  25\  of  the  civil  practice  act,  which  proi 
for  the  determination  of  conflicting  claims  to  real  prop 
undoubtedly  the  possession  of  the  plaintiff  would  beii 
peusable  to  entitle  him  to  the  relief  which  he  seeks, 
in  our  opinion,  it  is  not  necessarily  governed  by  the 
utes  referred  to.  The  plaintiff  seeks  a  remedy  which  cc 
of  equity  have  always  granted  independent  of  any  stal 
where  a  proper  case  was  made  out.  The  relief  sought 
decree  to  compel  certain  persons  to  execute  deeds  of 
veyance  to  the  plaintiff,  and  to  remove  a  cloud  from 
title.  That  it  requires  no  statutory  provisions  to  enal 
court  of  equity  to  award  relief  in  such  cases,  there  cai 
no  doubt. 

In  speaking  of  the  power  of  the  courts  to  c 

[*212]  the  surrender  or  '^'cancellation  of  instruments  ▼ 

it  would  be  unjust  to  enforce,  or  which  cast  a  c 

upon  a  title,  Mr.  Story  says:  *'The  party  is  relieved  \ 

the  principle,  as  it  is  technically  called,  quia  timd;  thi 
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3ar  tbat  such  agreements,  secnrities,  deeds,  or  other  in- 
dents, may  be  vexatiouslj  or  injuriously  used  against  him 
I  the  evidence  to  impeach  them  may  be  lost,  or  that 
may  now  throw  a  cloud  or  suspicion  over  his  title  or 
est;  a  /(niioj'i  the  party  will  have  a  right  to  come  into 
:y  to  have  such  agreements,  securities,  deeds,  or  other 
uments  delivered  up  and  canceled,  where  he  has  a  de- 
i  against  them  which  is  good  in  equity,  and  not  capable 
jiDg  made  available  at  law."  (Story  Eq.  Jur.,  Sec.  694.) 
ed,  in  all  cases  where  an  instrument  is  void,  or  should 
n  justice  be  enforced,  or  has  a  tendency  to  cast  a  cloud 
I  the  title  of  another,  and  the  illegality  of  the  deed  or 
nment  is  not  apparent  upon  its  face,  the  courts  haye 
r  hesitated  to  decree  a  surrender  or  cancellation  of 
instrument.  (Id.  700;  Reed  v.  Bank  of  Neivbxinjh,  1 
[e,  215;  Petit  v.  Shephei'd,  5  Paige,  493;  Fan  Doren  v. 
oro/Uetv  Yorl%  9  Paige,  388.)  Should  the  instrument 
J  the  illegality  upon  its  face,  so  that  its  nullity  can  ad- 
of  no  doubt,  the  reason  for  the  interposition  of  equity 
Bcree  its  surrender  or  cancellation  does  not  then  exist, 
inch  instrument  could  cast  no  cloud  upon  the  title,  and 
B  can  be  no  danger  that  lapse  of  time  will  deprive  a 
J  of  his  full  defense.  It  is  in  such  cases  only  that  re- 
is  refused;  nor  did  the  plaintiff's  right  of  relief,  where 
3aght  to  remove  a  cloud  from  his  title,  necessarily  de- 
L  upon  his  possession  of  the  premises.  It  is  true,  when 
rty  applies  for  any  equitable  relief  in  aid  of  his  legal 
to  real  estate,  that  courts  of  equity  must  be  satisfied 
complainant  has  a  legal  title  before  granting  relief. 
if  the  possession  should  be  held  adversely,  the  court 
it  well  say  to  complainant:  "Establish  your  right  by 
>n  at  law,  or  else  this  court  cannot  be  satisfied  that  you 
» a  legal  title."  But  in  a  case  like  this,  we  see  no  ne- 
ity  for  an  action  at  law.  The  possession  is  in  an  incor- 
kted  company,  which  admits  the  rights  of  whoever  holds 
Bobinson  title.  The  plaintiff  shows  he  has  a  title 
lerly  derived  from  Robinson;  but  that  the  claim  of  title 
been  broken  by  the  loss  of  some  of  the  deeds  He 
168  bj  this  proceeding  to  establish  that  claim  of  title, 
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[*213]  to  have  the  lost  *deed8  supplied,  and  a  clo 
moved.  We  see  in  snch  case  no  necessit; 
action  at  law  to  give  possession.  If  he  establishes  hi 
of  title,  his  rights  will  be  acknowledged — ^no  actioi 
will  be  required.  Independent  of  any  statate,  tb 
the  plaintiff's  remedy  was  complete  in  equity;  an 
withstanding  sections  254  and  255  may  be  sufficient 
prehensive  to  embrace  the  remedy  now  sought  by  the 
iff,  it  will  hardly  be  claimed,  we  apprehend,  that  il 
ute  entirely  supei-sedes  the  remedy  which  existed  in 
ent  of  it.  The  statute  gives  a  remedy  in  cases  wb 
haps  without  it  none  existed.  For  instance,  if  the 
be  in  possession,  he  has  a  remedy  against  all  persoc 
ing  adversely,  whether  such  claim  casts  a  cloud  n 
title  or  not;  thus  far  the  old  equity  jurisprudenct 
court  is  extended,  but  further  than  this  we  do  not 
affected.  We  are,  therefore,  of  opinion  that  thai 
be  maintained  regardless  of  whether  the  plaintiff  i: 
session  of  the  premises  or  not.  As  to  the  secon 
i,  €,,  whether  the  district  court,  before  which  the  a 
tried,  had  jurisdiction  or  not,  it  may  be  observed 
though  the  cause  was  commenced  in  the  territorial 
the  subsequent  appearance  in  the  district  court  of  I 
leaves  no  doubt  that  it  obtained  jurisdiction  of  the 
The  record  in  this   cause,   together  with  all  otin 

transferred  from  the  district  court  of  the  territor 

• 

of  the  state,  whether  by  proper  authority  or  not, 
consequence;  for  the  defendants  by  appearing,  fili 
answers,  and  trying  the  cause,  will  be  deemed  to  h 
sented  to  such  transfer;  and  then,  voluntary  appea 
the  state  court  was  equivalent  to  the  issuance  of  a  s 
from  that  court,  and  the  service  of  same  upon  then 
the  action  been  finally  disposed  of  in  the  territoria 
the  jurisdiction  of  the  state  courts  over  the  decree 
ment  might  be  questionable.  But  as  that  questi 
not  arise  here,  we  do  not  wi^^h  to  be  understood  as  < 
ing  an  opinion  upon  it. 

Tlio  decree  of  the  court  below  must  therefore  be  a 
and  it  is  so  ordered. 
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LIG,  MOTT    &   CO.,  Kespondents,  v.  THE   LAKE 
BIGLER  EOAD  COMPANY,  Appellakts. 

[2  Nevada,  214.] 

'Eionn?— AsfiiONMBNT  OF  Ebrobs. — ThiB  court  has  never  held  it  indie- 
ensable  that  a  statement  should  be  made  iu  the  court  below  of  the 
ounds  relied  on  upon  appeal,  in  order  to  entitle  the  appellant  to  a 
taring.  The  exceptions  to  the  rulings  of  the  court  below  will  bo  treated 
i  a  substitute  for  a  statement  of  the  grounds  of  error  relied  on. 
3F  Exchange— Pabol  Testimony,  when  Admissible.— When  there  is 
ly thiug  on  the  face  of  a  note  or  bill  of  exchange  showing  that  the  party 
gning  is  acting  for  another,  and  not  for  himself,  parol  testimony  may 

>  introduced  to  bind  the  principal. 

tPAL  AND  AasNT — Acceptance  of  Note  ob  Bill. — The  question  of 
^ncy,  as  to  what  acts  are  necessary  to  bind  the  principal,  discussed: 
dd,  that  a  bill  headed  **Lake  Bigler  Boad  Comptiny,"  signed  by 
Butler  Ives.  Superintendent,"  and  accepted  by  "J.  E.  Garrett,  Secre- 
ry  L.  B.  B.  Co.,"  was  sufficient  on  its  face  to  charge  the  company 
1  the  acceptance. 

-Pbevious  Acceptances. — Although  the  written  authority  to  the  sec- 
tary did  not  authorize  him  to  accept  bills,  yet  the  fact  that  he  had 
equently  accepted  bills  in  favor  of  plaintiff,  which  were  paid  by  de- 
ndants  without  complaint,  was  sufficient  to  bind  defendants. 
lENT  AGAINST  INDIVIDUALS — FiBM  Name. — When  a  Company  is  sued, 
ider  the  provisions  of  our  practice  act,  by  its  firm  name,  and  subse- 
lently  on  trial  it  is  proved  who  compose  that  company,  judgment  may 

>  not  only  against  the  company  property,  but  against  individuals  com- 
Ming  that  company. 

TEAL  from  the  District  Court  of  the  First  Judicial  Dis- 
,  Storey  County,  the  Hon.  Eichard  Rising  presiding. 

16  facts  are  stated  in  the  opinion. 

laater  &  Flandreati,  Clayton  &  Clarke,  for  Appellants. 

iint  &  Hardy,  for  Itespondents. 

;y  the  Court,  Lewis,  C.  J. :  [*216] 

e  have  not  yet  held  a  statement  of  the  grounds  upon 
h  the  appellant  relies  indispensably  necessary  before 
m  be  heard  in  this  court,  though  we  have  often  inti- 
>d  that  if  it  were  omitted  we  would  not  feel  disposed  to 

dtfltecmt  mle  now  prevallB.  See  6  Nev.  201, 258;  6  Nev.  301;  8  Kev.  182;  9  Kev.  Ii8. 
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search  through  a  voluminous  recordfor  errors  committed  inthe 
court  below.  The  neglect  of  so  clear  a  requirement  of  the 
statute  and  of  the  rules  of  this  court  is  utterly  inexcusable, 
and  deserves  no  indulgence  from  the  court.  Where,  how- 
ever, it  is  possible,  we  are  always  disposed  to  protect  liti- 
gants from  all  costs  and  expense  which  might  arise  from 
negligence  in  the  preparation  of  cases  for  this  court.  The 
statement  on  appeal  shows  the  rulings  of  the  court  below 
and  the  exceptions  taken ;  and  heretofore  iu  such  cases  we 
have  taken  such  exceptions  as  an  assignment  of  errors.  As 
the  court  has  heretofore  countenanced  this  loose  practice, 
we  do  not  feel  justified  in  enforcing  the  strict  rule  until 
after  the  members  of  the  profession  have  been  notified  that 
such  shall  be  done.  The  principal  questions  on  this  appeal 
arise  upon  the  ruling  of  the  court  below  admitting  iu  eii- 
dence  the  bills  of  exchange  upon  which  the  action  is 
brought.  Several  objections  were  interposed  to  their  in- 
troduction, only  one  of  which  it  will  be  necessary  to  ex- 
amine, viz. :  that  the  bills  were  not  the  paper  of  the 
[*217]  defendant  or  defendants  mentioned  in  the^complaint 
These  bUls,  which  are  three  in  number,  are  iu  the 
following  form  : 

*'Laue  Bigleb  Boad  Gompixt, 
♦•  §2000.  •«  Cabson,  JaniuiTy  15,  1864. 

*•  Four  months  after  date,  pay  to  the  order  of  Messrs. 
Gillig,  Mott  A:  Co.,  two  thousiind  dollars,  with  interest  at 
two  and  one-half  i>er  cent,  per  month  till  paid,  value  re- 
ceived, and  charge  the  same  to  the  account  of 

"BCTLER  ItES, 
*•  To  J.  E.  Qaebett,  SecretATT,  Carson.'*  •»  Superintendent " 

Wo  find  that  each  draft  is  accepted  by  the  drawer  in  the 
following  manuor:  "J.  E.  Garrett,  Secretary  L.  B.  E.  Co." 
It  is  olaiiuoil  by  the  plaintiffs  that  the  drafts  were  given  by 
tho  suivrintondoiit  of  tlie  Lake  Bigler  road  company,  and 
a^wpiod  by  tho  stvrotary,  for  goods  furnished  the  company, 
iuid  tliat  thoir  offioors  had  the  authority  to  bind  the  com- 
|>any  bv  dn%f;s  of  this  k:iid  on  the  secretary.  Upon  the 
iriul,  an  cftot\  \«:;xs  mi^Ao  vo  «^iX^\3k^  tkdr  authority,  after 
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b  the  drafts  were  oflFered  in  evidence,  objected  to  by 
lefendant,  and  admitted  by  the  court.  Of  this  ruling 
defendant  complains:  first,  because  it  is  claimed  the 

themselves  do  not  purport  to  be  the  bills  of  the  Lake 
iv  Road  Company;  and  second,  because  parol  evidence 
admissible  to  charge  a  person  upon  a  negotiable  in- 
Qent  who  is  not  a  party  thereto.  We  agi'ee  with  conn- 
;hat  if  there  be  nothing  in  the  instrument  itself  indicat- 
m  intention  to  bind  the  principal,  the  agent  alone  is 
geable  on  the  note;  but  if  there  be  anything  on  the  face 
le  instrument  showing  that  the  person  signing  it  was 
g  for  another,  and  not  for  himself,  parol  evidence  is 
issible  to  charge  the  principal.  Upon  this  point  Mr. 
f  lays  down  the  correct  rule,  as  recognized  in  all  the 
3m  authorities.     With  respect  to  contracts  not  under 

he  says:  "  It  is  very  clear  from  the  authorities  that  it 
)t  indispensable,  in  order  to  bind  the  principal,  that 

a  contract  should  be  executed  in  the  name  and  as  the 
f  the  principal.  It  will  be  sufficient  if  upon  the  whole 
nment  it  can  be  gathered  from  the  terms  thereof  that 
)arty  describes  himself,  and  acts  as  agent,  and  intends 
jby  to  bind  the  principal,  and  not  to  bind  him- 
'    *(Story  Agency,   Sec.  160.      See  also   The  [*218] 

England  Marine  Insurance  Company  v.  James 
'df,  8  Pick.  56;  Uoveyy.  Marjill,  2  Conn.  680;  Stoiy  on 
icy.  Sees.  154-5;  Peniz  v.  Stanton,  10  Wend.  271; 
fisend  V.  Hubbard,  4  Hill,  351.)  But  the  authorities 
linly  do  not  sustain  the  learned  commentator  in  the 
>  comprehensive  doctrine  which  he  says  is  maintained 
16  more  modern  authorities,  i.e.,  'Hhat  if  the  agent 
38ses  due  authority  to  make  a  written  contract  not  under 
and  he  makes  it  in  his  own  name,  whether  he  describes 
elf  to  be  an  agent  or  not,  or  whether  the  principal  be 
n  or  unknown,  he,  the  agent,  will  be  liable  to  be  sued, 
1)6  entitled  to  sue  thereon,  and  his  principal  also  will 
sible  to  be  sued,  and  be  entitled  to  sue  thereon  in  all 
I,  unless  from  the  attendant  circumstances  it  is  clearly 
test  that  an  exclusive  credit  is  given  to  the  agent,  and 
Intended  by  both  parties  that  no  resort  shall  in  any 
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event  bo  bad  by  or  against  the  principal  upon  it."  (Sec 
160.)     Few,   if  any,  of  the  autliorities  cited  support  tliis 
proposition  of  tlie  text.     It  will  be  found  upon  exambation 
that  those  cases,  where  the  principal  had  been  cliar^ 
when  there  was  a  written  contract  not  disclosing  an  inteo- 
tion  to  charge  the  principal,  or  which  was  executed  in  Ifl 
name  of  the  agent,  the  action  was  not  based  upon  the  writ- 
ten instrument,  but  upon  the  transaction  between  the  agent 
and  the  third  party,  independent  of  the  written  contract. 
As,  for  example,  where  an  agent  purchases  goods  for  lii» 
principal,  and  gives  a  note  signed  by  himself  for  the  con- 
sideration-money, an  action  could  not  be  maintained  against 
the  principal  upon  the  promissory  note;  but  the  vendor  of 
the  goods  might  repudiate  the  noJid  and  maintain  his  action 
for  goods  sold  and  delivered  against  the  principal.    Parol 
evidence  would  not  be  admissible  to  vary  or  contradict  the 
written  instrument  by  making  the  contract  of  the  agent  that 
of  the  principal.     Most  of  the  cases  cited  by  Mr.  Story  in 
support  of   the   more   comprehensive    doctrine  which  he 
speaks   of,    are   cases   of  that  character,  and  not  actions 
brought  on  the  written  instrument.    Doubtless,  most  of  the 
apparent  conflict  and  confusion  in  the  authorities  arise  from 
a  failure  to  make  this  distinction — a  point  which  Mr.  Justice 
Story  certainly  did  not  seem  to  observe  in  the  authorities 
cited  b}'  him  in  support  of  his  text.     The  dictum  of  Baron 
Park,  in  Iligghis  v.  Senior,  8  Meeson  &  Wels.  834, 
[*219]  that  *parol  evidence  is  admissible  to  charge  the 
principal  upon  a  written  contract,  which  in  nowise 
purports  to  bo  made  for  or  on  his  behalf,  is  not  supported 
by  reason  or  authority,  and  was  utterly  repudiated  and  i\s 
fallacy  completely  exposed  in  the  case  of  Fenly  v.  Stemrtt 
5  Sand.  101;  and  the  rule  maintained  that  unless  the  inten* 
tion  to  bind  the  principal  appear  upon  the  face  of  the  written 
instrument,  parol  evidence  is  inadmissible  to  charge  hio 
on  it.     After  a  thorough  examination  of  the  question,  the 
court  say  in  conclusion  that  "  the  distinction  appears  to  be 
this:  where  a  contract  is  reduced  to  writing,  whether  ia 
compliance  with  the  requisites  of  the  statute  of  frauds  or 
not,  and  it  is  necessary  to  sue  upon  the  writing  itself,  there 
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ou  cannot  go  out  of  the  writing,  or  contradict  or  alter  it 
y  parol  proof,  and  consequently  cannot  recover  against  a 
arty  not  named  in  the  writing;  but  where  the  contract  of 
lie  has  been  executed,  so  that  an  action  may  be  maintained 
)r  the  price  of  the  goods,  irrespective  of  the  writing,  there 
le  party  who  has  had  the  benefit  of  the  sale  may  be  held 
eible,  unless  the  vendor,  knowing  who  the  principal  is,  has 
ected  to  consider  the  agent  his  debtor."  So  in  the  case  of 
le  United  States  v.  Parmele,  1  Paine  C.  C.  E.  252,  Mr. 
istice  Livingston  says:  ** Courts  of  law,  out  of  their  great 
licitude  to  protect  the  interest  of  a  principal,  have  gone 
'eat  lengths  in  identifying  him  with  his  agent  or  factor, 
id  as  a  necessary  consequence  have  permitted  a  suit  in  his 
rn  name,  although  he  be  not,  except  by  implication  of 
w,  a  party  to  it.  But  the  court  does  not  hiow  that  such  suit 
18  ever  sustained  on  the  contract  itself,  xoheix  one  in  writing 
ik  place  between  the  factor  and  vendor,  in  which  the  name  of 
e  principal  did  not  appear^  And  the  authors  of  American 
3ading  Cases  say  in  their  note  to  Taintor  v.  Prendergast, 
at  "not  only  must  the  name  of  the  person  for  whom  the 
igijkgement  is  entered  into  appear  in  the  instrument,  but  a 
lation  of  agency  between  himself  and  the  pereon  making 
e  engagement  must  be  disclosed  on  its  face."  (1  Am.  L. 
IS.  628.)  These  decisions  rest  on  the  rules  of  law,  that 
>  person  can  be  charged  upon  a  written  contract  except 
ose  who  are  parties  to  it;  that  in  an  action  upon  said  con- 
ict  or  agreement  the  whole  liability  must  be  made  out  on 
e  instrument  itself,  and  that  parol  evidence  is  not  admis- 
t)le  to  alter,  add  to,  or  vary  it,  which  is  clearly 
►ne  when  it  is  admitted  either  to  discharge  *one  [*220] 
,rty  or  to  substitute  or  add  another  to  it.  (Fenley 
Stewart,  5  Sand.  101.)  But  if  the  name  of  the  principal 
d  the  relation  of  agency  between  himself  and  the  person 
iking  the  engagement  is  disclosed  on  the  face  of  the 
reement,  parol  testimony  is  admissible,  to  determine  the 
spective  liability  of  the  principal  and  agent.  (1  American 
»ading  Cases,  632,  where,  in  the  note  to  Taintor  v.  Pren- 
rgadf  this  whole  subject  is  elaborately  and  learnedly  re- 
)wed.     Indeed,  the  entire  current  of  authorities  seems  to 
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)  that  tbe  agency  of  Garrett,  and  his  intention  to  act 
he  company  only,  is  sufficiently  apparent  from  the  in- 
dents themselves,  and  that  if  his  authority  to  execute 

instruments  be  established,  the  road  company  is 
3n  upon  the  bills.  It  is  a  x^^tent  fact,  observable  in 
Qore  modern  authorities,  that  there  is  a  growing  dispo- 
a  to  favor  such  construction  of  any  words  which  may  be 
iu  written  instruments  executed  by  an  agent,  and  from 
h  an  agency  may  bo  inferred,  as  will  make  the  instru- 
)  the  contract  of  the  principal,  rather  than  that  of  the 
t. 

rfaaps  out  of  a  laudable  desire  to  carry  out  the  real  in- 
on  of  parties  to  mercantile  transactions,  courts  have  in 
r  cases  gone  beyond  the  sanction  of  the  strict  rules  of 
nevertheless,  when  from  a  fair  construction  of  an  iu- 
Qent  not  under  seal,  an  intention  is  evident  to  act  for 
)n  behalf  of  the  principal,  and  that  fact  is  known  to 
)arty  with  whom  the  contract  is  made,  we  think  the 
lipal,  and  not  the  agent,  should  be  holden  upon  it. 
racts  by  factors,  insurance  agents,  and  ship  masters, 
ited  in  their  own  name,  are  exceptions  to  the  rule,  as 
ave  stated  it;  the  principals  in  such  cases  are  holden 

the  same  principle  as  the  dormant  partner.  It  has 
me  a  custom  for  those  classes  of  agents  to  contract  in 

own  names,  and  the  principal  is  therefore  presumed 
tborize  them  so  to  execute  all  contracts  on  their  behalf 
y  on  Agency,  sees.  162,  164);  and  as  these  agents 
lly  have  a  personal  interest  in  the  contract,  the  agent 
incipal  may  sue  or  be  sued  upon  it.  WTiether  this  ox- 
on  is  well  founded  or  not  wo  do  not  pretend  to  say. 
<;ourts  have,  however,  made  the  exception;  the  clecis- 

npon  these  classes  of  contracts  are,  therefore,  not 
3rity  in  a  case  of  this  kind. 

>  one  can  look  at  the  bills  upon  which  this  action  is 
ght  without  at  once  conceding  that  the  acceptance  was 
ehalf  of  the  company.   They  are  headed  **  Lake 
jr  road  company,"  signed  *by  ** Butler  Ives,  [*222] 
.,**  and  accepted  by  '*  J.  E.  Ganett,  Sec'y  L.  B. 
o."    The  bill  appears  to  us  to  be  the  draft  of  Butler 
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be  against  the  dictum  of  Barou  Park  and  the  statement  of 
Mr.  Justice  Story.     (1  Am.  L.  Cas.  626;    UuUed  SUdeii. 
Parmdej   1  Paine  C.  C.   Kep.    252;   Newcomb  v.   Clark,  1 
Denio,  22G;  Penh  v.  SiaJiiou,  10  Wend.  271;  Finm\.  Ear- 
rison,  3  Tenu.  761;  DelViU  v.  Wcdtoti,  9  N.  T.  571;  Skipi 
V.  Wollcent  liawleston,  2  Camp.  308;  Emily  v.  2/ye,  15  East, 
6;  Skickpole  v.  Arnold^  11  Mass.   27;  Mayhew  v.  Prince^  16 
Mass.  64:  Fenley  v.  Stewart y  5  Sandf.  101;  BrcuUeeY.  Bosbn 
Glass  Man.,  16  Pick.  347;  Alfridaon  v.  LaJd,  12  Mass.  173; 
MeaardY.  Beed,  7  Wend.  68;  Spencer  v.  Field,  10  Wend.  87; 
Task  V.  liobats,  11  B.  Monroe,  201;  Packai^  v.  Nye,  2  Met 
47;  Barker  v.    TAe  Bedford  Conn.  Im.   Co.,  3  Met.  442; 
T/iomas  v.  Bisliop,  2  Stru.  955;  Barker  v.  2Ac  Fire  Im.Cct 
3  Wend.  94.)     Nor  does  the  case  of  a  dormant  partner  bear 
any  analogy  to  that  of  mere  naked  agency.  When  an  action 
is  maintained  against  such  partner  upon  an  instrument  ex- 
ecuted in  the  name  of  his  partner  or  in  the  name  of  the 
firm,  it  is  upon  the  ground  that  the  name  employed  is  a 
representative  name,  and  he  is  charged  as  having  contracted 
under  that  name,  and  parol  testimony  is  admissible  to  slioir 
that  he  has  adopted  such  name,  or  that  he  is  a  member  of 
the  firm  in  whose  name  the  contract  is  executed.     Not  so, 
however,  Avhen  the  agent   executes  a  contract  in  his  own 
name.     (1  Am.  L.  Cas.  634.)     It  cannot  be  said  that  the 
principal  has  adopted  the  name  of  his  agent,  except  perhaps 
in  certain  kinds  of  contracts  hereafter  referred  to.    It  will 
be  observed,  also,  that  this  is  the  rule  adopted  in  cases  of 
written  contnicts  not  under  seal.     When  the  instrument  is 
required  to  be  under  seal,  a  much  stricter  rule  is  observed. 
(Elwell  v.  Shaw,  16  Mass.  42.) 

It  remains  to  be  determined,  then,  whether  the 
[*221J  bills  upon  which  *this  a<jtion  is  brought  upon  their 
face  sufficiently  indicate  the  intention  of  the  agents 
to  act  for  and  on  behalf  of  the  Lake  Bigler  road  company. 
If  not,  they  must  fall  within  the  rule  adopted  in  the  cases 
above  cited,  and  the  company  could  not  be  charged  upon 
them.  After  a  careful  examination  of  the  authorities  upon 
the  question  oi  wbat,  m  cases  of  this  kind,  is  sufficient  to 
indicate  the  agency  »o  aa  \.o  ^V^^^b  XJcia  ^T«ifcv^«JU  we  con- 
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ade  that  the  agency  of  Garrett,  and  his  intention  to  act 
r  the  company  only,  is  sufficiently  apparent  from  the  in- 
niments  themselves,  and  that  if  his  authority  to  execute 
ch  instruments  be  established,  the  road  company  is 
>Iden  upon  the  bills.  It  is  a  patent  fact,  observable  in 
e  more  modern  authorities,  that  there  is  a  growing  dispo- 
tion  to  favor  such  construction  of  any  words  which  may  be 
«d  in  written  instruments  executed  by  an  agent,  and  from 
lich  an  agency  may  be  infened,  as  will  make  the  instru- 
snt  the  contract  of  the  principal,  rather  than  that  of  the 
ent. 

Perhaps  out  of  a  laudable  desire  to  carry  out  the  real  in- 
ition  of  parties  to  mercantile  transactions,  courts  have  in 
iny  cases  gone  beyond  the  sanction  of  the  strict  rules  of 
r;  nerertiheless,  when  from  a  fair  construction  of  an  in- 
tunent  not  under  seal,  an  intention  is  evident  to  act  for 
1  on  behalf  of  the  principal,  and  that  fact  is  known  to 
)  party  with  whom  the  contract  is  made,  we  think  the 
ncipaly  and  not  the  agent,  should  be  holden  upon  it. 
ntracts  by  factors,  insurance  agents,  and  ship  masters, 
tented  in  their  own  name,  are  exceptions  to  the  rule,  as 
have  stated  it;  the  principals  in  such  cases  are  holden 
m  the  same  principle  as  the  dormant  partner.  It  has 
!omo  a  custom  for  those  classes  of  agents  to  contract  in 
ir  own  names,  and  the  principal  is  therefore  presumed 
iifitborize  them  so  to  execute  all  contracts  on  their  behalf 
cry  on  Agency,  sees.  162,  164);  and  as  these  agents 
tally  have  a  personal  interest  in  the  contract,  the  agent 
principal  nay  sue  or  be  sued  upon  it.  Whether  this  ex- 
>tion  is  well  founded  or  not  wo  do  not  pretend  to  say. 
e  courts  have,  however,  made  the  exception;  the  decis- 
is npon  these  classes  of  contracts  are,  therefore,  not 
thority  in  a  case  of  this  kind. 

(7o  one  can  look  at  the  bills  upon  which  this  action  is 
>aght  without  at  once  conceding  that  the  acceptance  was 
behalf  of  the  company.   They  are  headed  **  Lake 
gjer  road  company,"  signed  *by  ** Butler  Ives,  [*222] 
pt./'  and  accepted  by  **  J.  E.  Gari'ett,  Sec'y  L.  B. 
Co."    The  bill  appears  to  us  to  be  the  draft  of  Butler 
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Ives  on  the  Lake  Bigler  road  company,  and  that  the  ac- 
ceptance was  by  Garrett,  on  behalf  of  the  compaoj,  acting 
as  its  secretary. 

It  is  in  the  form  of  a  request,  made  to  the  company 
through  its  secretary,  to  pay  the  sum  mentioned  therein  to 
the  payees,  and  to  charge  the  same  to  the  account  of  Ives, 
and  the  company  accepts  it  by  its  secretary.  We  think, 
therefore,  that  f'-vo  is  sufficient  on  the  face  of  the  instru- 
ment to  charge  the  company  on  the  acceptance.  It  is  im- 
possible to  reconcile  all  the  cases  upon  the  question  of  what 
facts  will  be  sufficient  in  law  to  establish  the  intention  to 
bind  the  principal;  but  there  are  many,  wherein  it  is  Leld 
that  snch  intention  is  established  by  facts  much  less  con- 
clusive than  those  j^resented  here.  In  Hovey  v.  Magill  (2 
Conn.  680),  which  was  an  action  on  a  promissory  note, 
drawn  by  an  agent  of  an  incorporated  company,  and  began, 
**  I  promise,"  and  was  signed  in  his  own  name,  as  agent  of 
the  company.  Swift,  C.  J.,  delivering  the  opinion  of  tbe 
court,  said:  **  When  an  agent,  duly  authorized,  subscribes 
an  engagement  in  such  a  manner  as  to  manifest  an  intent 
not  to  bind  himself,  but  to  bind  the  principal,  and  when, 
by  his  subscription,  he  has  actually  bound  the  principal, 
then  it  is  clear  the  contract  cannot  be  binding  on.  him  per- 
sonally. 

**  It  will  be  agreed  that  no  precise  form  of  words  is  re- 
quired to  be  used  in  the  signature;  that  every  word  must 
have  an  eflfect  if  possible,  and  that  the  intention  must  be 
collected  from  the  whole  instrament  taken  together.  Who 
can  entertain  a  doubt,  upon  reading  the  note  in  question, 
that  it  was  the  intention  of  the  defendant  to  bind  tbe  com- 
pany, and  not  himself?  It  is,  however,  said  that  he  made 
use  of  the  expression,  'I  promise,'  which  is  in  terms  a  per- 
sonal undertaking;  but  he  has  qualified  it  by  adding  bis 
character  of  agent,  which  unequivocally  shows  that  hediJ 
not  mean  to  bind  himself.  *  *  *  J  can  see  no  reason 
for  the  addition  of  agent,  but  to  render  the  note  obligatory 
on  the  company,  and  exclude  the  idea  of  individual  liability; 
this  is  the  plain  language  of  the  transaction,  and  we  ouglit 
to  give  it  tbo  ob\Vo\x^  me^ww^^  and  not  entrap  men  by  the 
mere  form  oi  words. 
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riiis  mode  of  signing  the  note  will  fairly  admit  of  this 
bmction:  I,  as  agent  of  the  company,  pledge 

credit,  or  give  tbeir  *promise  to  pay  the  note;  [*223] 
be  company,  by  me  as  their  agent,  promise  to 
it.     But  if  we  consider  the  word  '  agent '  as  merely  cie- 
^10  pei'sonce,  we  give  it  no   operation,  and  really  ex- 
;e  it  from  the  writing.     We  are  bound,  however,  to 

effect  to  eveiy  word,  if  possible,  and  the  only  way  to 

this  word  any  effect  is  to  make  the  note  binding  on  the 

pany." 

lis  is  going  much  further  toward  charging  a  principal 

\  such  instruments  than  we  feel  disposed  to  go,  though 

opinion  is  sustained  by  numerous  well-considered  cases. 

\dall  V.  Vechku,  19  John.   60;  Sayre  v.  Nichols,  7  Cal. 

Haskell  v.  Cornish,  13  Cal.  45;  Dispatch  Line  of  Pack- 
\  Bellamy  Man.  Co.,  12  N.  H.  205:  McCall  v.  Clai/ton, 
bee,  N.  C.  422;  Procter  v.  Webber,  Chip.,  Vt.  371; 
irts  V.  Batten,  14  Vt.  195;  Shelton  v.  Darling,  2  Conn. 
;  Johnson  v.  Smith,  21  Conn.  627;  1  Parsons'  Bills  and 
B8,  99.) 

Je  do  not  think  the  mere  fact  of  placing  the  word  **  agent" 
r  the  name  of  him  who  signs  the  instrument  is  sufficient 
iake  it  the  contract  of  the  principal.  If,  however,  in 
ition  to  that,  the  name  of  the  principal  appears  upon 
face  of  the  instrument,  and  by  a  fair  and  reasonable  in- 
>retation  of  the  whole  contract  it  is  apparent  that  the 
nt  intended  to  bind  the  principal,  whose  name  so  ap- 
rs  upon  the  instrument,  and  not  himself,  the  courts 
uld  give  effect  to  such  intention.  There  should  always 
safficient  in  the  written  instrument  itself,  without  re- 
rse  to  evidence  outside,  to  make  it  at  least  reasonably 
:aia  that  it  is  the  instrument  of  the  principal  whose  name 
•ears  in  the  contract.  It  is,  perhaps,  impossible  to  lay 
m  any  general  rules  which  will  govern  all  cases  of  this 
1  Whether  the  intention  to  bind  the  principal  is  appa- 
ii  upon  the  face  of  an  instrument  is  a  question  which  must 
cletermin€^  by  the  peculiar  facts  of  each  case  considered 
the  light  of  practical  philosophy;  for  the  law  is  pre* 
uently  a  practical  science.  It  deals  with  the  transactions 
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of  a  man  as  it  finds  tbem,  and  judges  of  his  motives  ami  pur- 
poses not  by  some  metaphysical  or  specolatiTe  theories,  but 
by  those  philosophical  principles  which  are  drawn  from  his 
daily  action  or  conduct.  If  we  look  upon  the  bills  presented 
in  this  case  and  judge  of  the  intention  of  the  parties  rather 
by  what  they  have  in  fact  done,  than  by  what  they  should 
have  done,  there  can  be  no  doubt  of  the  fact  that 
[*224]  they  were  drawn  *on  the  Lake  Bigler  road  com- 
pany, and  accepted  by  its  secretary  on  its  behalf. 
"We  are  unable  to  see  the  distinction  which  the  learned 
counsel  for  appellants  attempts  to  make  in  the  effect  t^  be 
given  to  the  word  ''superintendent"  or  "secretary"  written 
flfter  the  name  of  the  person  executing  the  instrument,  and 
the  word  '*  agent."  The  word  "  superintendent"  or  "secre- 
tary" as  clearly  indicates  the  relation  of  agency  and  an  in- 
tention to  represent  another  as  the  word  **  agent,"  and, 
whilst  we  do  not  pretend  to  say  that  any  of  those  vords 
written  after  the  name  of  a  person  executing  a  written  b- 
strument,  and  unconnected  with  anything  else,  would  be 
sufficient  to  show  the  agency;  yet  if  there  be  other  words 
and  expressions  used  which  also  tend  to  show  such  agency 
as  in  this  case,  and  the  form  and  nature  of  the  contract  ifi 
such  as  to  bind  the  principal,  we  think  he  should  be  holden 
instead  of  the  agent. 

It  is  claimed,  however,  that  Garrett  had  no  authority  to 
bind  the  company  by  the  acceptance  of  paper  of  this  kind. 

It  is  clear  from  the  written  authority  entered  upon  tke 
books  of  the  company  that  no  power  to  sign  bills  or  notes 
could  be  included  in  it;  but  it  appears  from  the  evidence  in 
the  transcript  that  the  company  frequently  sanctioned  the 
acceptance  of  such  bills  by  the  secretary,  and  that  similar 
bills  had  been  given  to  the  plaintiffs  and  paid  by  the  com- 
pany. These  facts  of  themselves  are  sufficient  to  establish 
the  authority  of  the  agents  so  far  as  the  plaintiffs  in  this  case 
are  concerned,  for  it  is  a  familiar  rule  of  the  law  of  agencj 
that  where  an  agent  is  in  the  habit  of  doing  certain  acts 
on  behalf  of  his  principal,  and  they  are  sanctioned  bv  the 
principal,  the  agent  is  presumed  to  possess  the  authority  to 
do  such  acts  \u  ^imWvxt  \.xt\Tvs^Q.\iou8^  and  in  the  coarse  of  Uw 
some  business.     ^SiVoic's  ou  k:g}b\i^^ ,  ^^.  ^  ^^^^ 
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7bas  says  Chancellor  Kent:  "Where  a  person  sent  his 
irrant  to  a  shopkeeper  for  goods  upon  credit,  and  paid  for 
lem  afterwards,  and  sent  the  same  servant  again  to  the 
tme  place  for  goods  and  with  money  to  pay  for  them,  and 
16  servant  received  the  goods  but  embezzled  the  cash,  the 
taster  was  held  answerable  for  the  goods ;  for  he  had  given 
ledit  to  his  servant  by  adopting  his  former  act." 

So  where  a  broker  had  usually  signed  policies  of  insur- 
aioe  for  another  person,  or  an  agent  was  in  the  habit 
rf  drawing  bills  on  ^another,  the  authority  was  im-  [*225] 
died  from  the  fact  that  the  principal  had  ratified 
md  assumed  the  acts,  and  he  was  held  bound  by  repeti- 
ion  of  such  acts,  where  there  was  no  proof  of  notice  or  any 
VTocation  of  power  or  of  collusion  between  a  third  party 
Old  the  agent.     (2  Kent,  851. ) 

Bie  Lake  Bigler  road  company  having  at  various  times 
•©fore  the  execution  of  the  bills  of  exchange  upon  which 
lus  action  is  brought  sanctioned  the  authority  of  Garrett  in 
bnilar  transactions,  they  must  be  holden  on  their  bills 
|x>D  the  law  as  enunciated  by  Chancellor  Kent. 

Neither  can  we  agree  with  counsel  for  appellant  that  the 
riy  judgment  which  can  be  rendered  for  plaintiffs  in  this 
use  is  a  judgment  against  the  joint  property  of  the  com- 
Miny. 

Sec.  1  of  an  act  entitled  "An  act  relating  to  the  manner 
rf  commencing  civil  actions,"  Laws  of  1862,  p.  120,  provides 
l»t"in  all  actions  hereafter  brought  on  contract,  the  de- 
ttidants  may  be  sued  by  the  name  or  style  under  which  the 
contract  was  made;  and  upon  its  being  shown  on  the  trial 
^ho  are  the  persons  of  whom  the  name  or  style  is  descriptive, 
Ngment  may  be  rendered  against  them  as  now  provided  by 

The  defendants  in  this  action  were  sued  under  the  name 
^f  the  lAke  Bigler  road  company,  and  upon  the  trial  proof 
^f^  introduced  to  show  who  composed  the  company;  and 
odgment  was  rendered  against  the  company,  and  also 
gainst  the  individual  members  served  with  summons,  which 
^118  in  accordance  with  section  32  of  the  practice  act  as  it 
listed  at  the  time  of  the  passage  of  the  act  of  18G2;  but  it 
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is  claimed  that  this  was  error.  First,  because  the  contrack 
upon  which  the  action  is  brought  is  not  made  in  the  Dane 
of  the  Lake  Bigler  road  company;  and,  second,  becanse 
the  words  **  judgment  may  be  rendered  against  them  as  now 
provided  by  law,"  in  section  1,  above  referred  to,  only  aa- 
thorized  judgment  against  the  company  insdido,  forikii 
said  the  law  at  that  time  provided  for  no  other  kind  rf 
judgment  in  cases  of  this  kind.  In  our  opinion  the  con- 
tract of  acceptance  upon  the  bills  is  in  the  name  of  the  com- 
pany. 

As  we  have  stated  before,  the  drafts  are  drawn  by  Ives  on 
the  Lake  Bigler  road  company,  and  accepted  by  it  throng 

its  agent,  the  secretary. 
[*226]       *That  the  acceptance  by  Garrett,  though  Bot  ii 
the  proper  form,  is  in  effect  the  same  as  if  he  had 
signed  it  **Lake  Bigler  road  company,  by  J.  E.  Garrett, 
Secretary'." 

Wo  think  counsel  equally  in  error  in  his  second  objec- 
tion. It  is  perfectly  clear,  from  the  language  of  section  1, 
that  it  was  the  intention  to  enable  the  plaintiff  to  recoTcr 
a  judgment  which  could  be  enforced  against  the  individual 
moiubors  of  companies  sued  by  their  company  names; 
otherwise,  whence  the  necessity  of  proving  who  are  the  per- 
sons composing  such  company? 

If  judgment  in  such  cases  can  only  be  rendered  against 
the  company,  the  adoption  of  the  section  was  utterly  use- 
less, for  such  cases  were  already  provided  for  by  section 
581  of  the  civil  practice  act.  And  if  judgment  in  an  action 
upon  a  contract  executed  in  a  company*  name  can  only  b* 
rendered  so  as  to  charge  the  company  properly,  we  ask 
whence  the  necessity  of  **  showing  on  the  trial  who  are  the 
persons  of  whom  the  name  or  style  is  descriptive." 

The  evident  intention  was  to  authorize  judgment  as  pro- 
vided by  section  32  of  the  practice  act,  when  it  was  shoifi 
who  the  persons  were  composing  the  company. 

The  judgment  was  so  entered,  and  most  be  affirmed. 


%  1866.]    State  op  Nevada  v.  Squaires.  739 

Opinion  of  the  Court — ^Lewis,  C.  J. 

ITE  OF  NEVADA,  Eespondent,  v.  NATHANIEL  L. 

SQUAIKES,  Appellant. 

[2  Netada,  226.] 

IONS    1,  2,  AND  3,  OF  THB  ACT  CONCERNING  JcTBOBS   (StAT.  1861-5),  CoX- 

tntUED. — Held,  that  the  provisions  of  these  sections  are  directory,  and 
Qiftt  they  must  be  constmed  in  connection  with  section  323  of  the  crim- 
inal practice  act.  The  judge  and  assessor  are  not  required  to  pass  on 
the  qualification  of  each  person  in  selecting  names  out  of  which  to  form 
%  jnry.  A  failure  to  return  the  panel  at  the  time  required  could  not 
prejudice  the  defendant,  if  he  had  ample  time  after  the  return  to  inspect 
:he  f>anel. 

iAij:^NaK  TO  JuBOR  MTTBT  Specity  Gbounds.— The  party  chal-  [•227] 
lengiug  a  juror  for  cause  must  specify  the  particular  ground,  or 
Iprounds,  of  his  challenge. 

' — When  Impankled.— A  jury  is  not  properly  impaneled  until  they  are 
iwom  and  charged  with  the  case. 

TBUcnoNs  when  not  Applicable  may  be  Befcsed. — When  an  instruc- 
tion is  asked  and  refused,  which  contains  a  correct  principle  of  law,  but 
there  is  nothing  in  the  record  showing  its  applicability  to  the  case  on 
trial,  this  court  cannot  reverse  the  judgment. 

yjK — AiDKB  AND  Abkttob  IN  Cbime  MAY  BK  A  PRINCIPAL. — One  may  be 
principal  in  the  crime  of  arson  who  does  not  himself  apply  the  torch;  if 
he  be  present  aiding  and  abetting,  he  is  a  principal. 

Appeal  from  the  District,  Court  of  the  Second  Judicial 
strict,  the  Hon.  S.  H.  Wright  presiding. 

riie  facts  appear  in  the  opinion. 

r.  Jtwater^  for  Appellant. 

Ihomaa  E.  Haydeii,  for  Bespondent. 

By  the  Court,  Lewis,  C.  J. :  [*229] 

Jefore  the  trial  jury  were  sworn  in  this  case,  the  defend- 
8  interposed  a  challenge  to  the  panel,  upon  the  grounds: 
t,  that  the  sheriff  did  not  make  return  to  the  venire  until 
'  first  day  of  the  term;  second,  because  there  was  no  cer- 
3ate  of  the  district  judge  and  county  assessor  of  the  draw- 
of  the  jury  as  required  by  law;  and  third,  because  some 

(1)  8  N«v.  128,  SaO;  StaU  v.  Saymond,  11  Nev. 

(3)  1  Ker.  6M;  8  Ner.  23;  0  Nev.  99;  6  Nev.  245;  8  Ner.  282. 
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of  the  jurors  selected  by  the  judge  and  assessor  were  not 
registered  voters,  and  Iience  incompetent  to  act  as  jurors. 

Sec.  3  of  an  act  concerning  jurors,  approved  February 
8,  1865,  makes  it  the  duty  of  tlie  sheriff  to  return  thereniie 
issued  for  the  trial  jury  at  least  two  days  prior  to  thed^ 
fixed  by  law  for  the  commencement  of  the  term  oi  coori 
Sec.  2  of  the  same  act  makes  it  the  duty  of  the  jadge  and 
count}' assessor  to  certify  to '  the  list  of  names  drawn  bj 
them  to  act  as  jurors  at  any  term  of  the  court;  and  the  first 
section  provides  that  the  district  judge  of  the  district  and 
the  county  assessor  of  the  county  in  which  a  term  of  tte 
district  court  is,  or  may  be  authorized  by  law  to  be  heU, 
shall,  at  least  ten  days  prior  to  the  commencement  of  said 
term  of  court,  and  at  the  court-house,  publicly  and  alie^ 
nately  select  the  names  of  two  hundred  persons,  lawfnllj 
qualified  to  serve  as  jurors,  from  the  assessment-roll  of  sod 
county. 

In  answer  to  the  objections  of  counsel  for  the  defendaDta; 
it  is  sufficient  to  say  that  the  provisions  of  these  three  0e^ 
tions  are  merely  directory,  and  unless  the  irregularity  in 
the  execution  of  them  be  such  as  would  be  likely  to  preju- 
dice the  defendants,  it  will  not  be  a  good  ground  of  chal- 
lenge. 

It  could  not  have  been  the  intontion  of  the  legislature  to 
make  it  the  duty  of  the  judge  and  assessor  to  pass  upooilM 
qualifications  of  each  person  selected  by  them  to  act  as 
jurors,  for  that  were  to  require  an  impossibility.  It  coull 
not  bo  done.  And  even  if,  as  suggested  by  couDsel,  the 
names  were  taken  from  the  register  of  voters,  it  would  not 
necessarily  follow  that  persons  thus  selected  woidd  be  qtut 
fied  to  act  as  jurors.  The  obvious  purpose  of  the  legisU- 
ture  was  to  have  all  juries  selected  from  among  the  residenb 
and  taxpayers  of  the  county  in  which  they  are  to  perfodB 
their  duties.  Hence,  it  is  made  the  duty  of  th 
[*230]  judge  and  assessor  to  select  *the  names  of  twolwB- 
dred  persons  from  the  assessment-roll,  and,  in<Hir 
opinion,  their  qualifications  to  act  as  jurors,  beyond  tk« 
fact  of  their  names  appearing  upon  the  assessment-roUi  ^ 
not  to  be  passed  \x^ou  Vi^  IUq  \udge  or  assessor. 
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^e  cannot  see  that  the  failure  of  the  sheriflf  to  return  the 
re  two  days  prior  to  the  time  fixed  for  the  cotnmenee- 
it  of  the  term  prejudiced  the  defendants.  The  prin- 
A  object  of  that  requirement  is  to  give  parties  an  oppor- 
ity  of  inspecting  the  panel. 

he  defendants  had  ample  time  to  inspect  the  venire  be- 
i  the  trial;  therefore,  they  cannot  complain  of  having 
n  injured  by  the  failure  to  file  the  venire  within  the 
per  time.  These  requirements,  so  far  as  this  case  is 
cemed,  must  be  construed  in  connection  with  section 
ee  hundred  and  twenty-three  of  the  criminal  practice  act, 
ieh  declares  that  a  ''challenge  to  the  panel  can  only  be 
iided  on  a  material  departure  from  the  forms  prescribed 
statute  in  respect  to  the  drawing  and  return  of  the  jury, 
on  the  intentional  omission  of  the  sheriff  to  summon 
i  or  more  of  the  jurors  drawn. 

ibe  errors  here  complained  of  are  entirely  immaterial, 
r  therefore  conclude  that  the  challenge  of  the  defend- 
tt  was  properly  disallowed. 

Jpon  the  challenges  to  the  jurors  Little,  Wilkin  and  Van 
many  we  cannot  say  that  the  court  below  ruled  incor- 
tly;  for  the  challenges  were  interposed  in  general  terms, 
or  cause,"  without  a  specification  of  the  x^^i^^oular 
mnds. 

Challenges  for  cause  are  numerous;  some  of  which  are 
be  tried  by  the  court,  and  some  by  triers.  Challenges 
!  cause  may  be  taken :  Ist.  When  the  juror  has  been  cou- 
nted of  felony.  2d.  For  a  want  of  any  of  the  qualifica- 
•M  prescribed  by  statute  to  render  a  person  a  competent 
cor.  3d.  Unsoundness  of  mind,  or  such  defect  of  the 
nd,  or  the  organs  of  the  body,  as  renders  him  incapable 
performing  the  duties  of  a  juror.  These  are  general 
1868  of  challenge,  and  are  triable  by  the  court.  Partic- 
ff  cases  of  challenges  are:  1st.  For  such  a  bias,  as  when 
I  existence  of  the  facts  is  ascertained,  the  judgment  of 
I  law  disqualifies  the  juror,  which  includes  the  numerous 
les  of  implied  bias,  and  is  triable  by  the  court.  2d.  For 
I  existence  of  a  state  of  mind  on  the  part  of  the  juror,  in 
eieiice  to  the  case,  which  leads  to  the  inference  that  he 
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will  not  act  with  entire  impartiality  in  the  trial 
[^231]  This  is  ^called  actual  bias,  and  is  to  be  determioed 

by  triers.  When  a  challenge  is  interposed  in  gas- 
eral  terms,  as  in  this  case,  how  is  the  court  to  know  the 
ground  of  challenge  ?  Whether  it  is  for  some  genenl 
cause,  or  particular  ?  whether  for  implied  or  actoal  bitt? 
To  enable  the  court  to  act  understandinglj,  it  is  necessary 
to  state  the  particular  grounds  of  the  challenge.  If  tbatbe 
not  done,  the  appellate  court  cannot  determine  whether  it 
was  properly  disallowed  or  not.  In  the  case  of  Paigt  t. 
O'Neil  (12  Cal.  480),  Mr.  Justice  Field,  in  deUvering  the 
opinion  of  the  court,  says  of  a  challenge  for  cause:  "Itii 
not  sufficient  to  say  '  I  challenge  for  cause,'  and  then  stop, 
as  in  this  case.  The  ground  upon  which  it  can  be  sustained, 
if  at  all,  must  be  stated."  So  in  2  Gra.  &  Wat.  NewTrialft 
473,  it  is  said:  **  When  a  juror  is  challenged  for  principii 
cause,  or  for  favor,  the  ground  of  the  challenge  must  be  di» 
tinctly  stated;  for  without  this  the  challenge  is  incomplete 
and  may  be  wholly  disregarded  by  the  court.  It  is  doI 
enough  to  say,  *  I  challenge  for  principal  cause,  or  for 
favor,'  and  stop  there;  the  cause  of  the  challenge  must  be 
specified." 

In  Mason  v.  Glover,  2  Green,  195,  the  court  says:  "A 
party  cannot  make  a  principal  challenge,  or  a  challenge  to 
the  favor,  by  giving  it  a  name.  A  challenge,  whether  ffl 
writing  or  by  parol,  must  be  in  such  teims  that  the  court 
can  see,  in  the  first  place,  whether  it  is  for  principal  causa 
or  to  the  favor,  and  so  determine  by  what  form  it  is  to  I* 
tried;  and,  secondly,  whether  the  facts,  if  true,  are  Bofr 
cient  to  support  such  challenge."  Again:  the  challenga 
must  "state  why  the  juror  does  not  stand  indifferent;" 
must  state  some  facts  or  circumstances  which,  if  true,  viU 
show  either  that  the  juror  is  positively  and  legally  disqo*!* 
ified,  or  create  a  probability  or  suspicion  that  he  is  not  or 
may  not  be  impartial.  In  the  former  case,  the  challeDge 
would  be  a  principal  one,  triable  by  the  court;  in  the  latter 
it  would  be  to  the  favor,  and  submitted  to  triers." 

The  fourth  ground  of  error  assigned  by  appellant  is,  that 
the  couvt  erreOl  m  v3\\ov5\Yk^>i\i^  \\5x^  to  separate  after  imp**" 
elment,  wittiout  \.\i^  co\i^^\i\»  o\  V\i^  ^^«?C\^^. 
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In  support  of  bis  position,  counsel  relies  upon  section 
2,  p.  139,  of  the  statutes  of  1864-5,  wbicli  declares  that 
'after  the  impanelment  of  the  jury  shall  be  com- 
)leted  in  any  case,  it  shall  be  the  *duty  of  the  [*232] 
ndge  to  order  the  jury  into  the  custody  of  the 
iheriff,  or  other  oflBcer  selected  by  the  court;  nor  shall  the 
urora  be  allowed  to  separate  or  depart  from  the  custody  of 
lie  sheriff  or  said  officer,  nor  be  allowed  to  communicate 
vith  any  person,  until  they  shall  have  been  duly  dis- 
charged, unless  by  consent  of  the  parties  to  the  action." 

We  fully  agree  with  the  counsel,  that  it  would  be  error 
x>  allow  the  jury  to  separate  after  the  impanelment  is 
sompleted,  unless  by  consent  of  pai*ties,  but  in  this  case  no 
mch  separation  was  allowed.  It  appears  that,  before  the 
itirors  were  sworn  or  charged  with  the  cause,  the  court 
iHowed  them  to  separate;  but  not  after  they  were  so  swom. 
in  our  opinion,  the  impanelment  is  not  complete,  as  con- 
templated by  the  section  above  referred  to,  until  after  they 
ttB  sworn  and  charged  with  the  case.  Until  that  time,  the 
3glit  of  peremptory  challenges  usually  continues,  and  it 
viU  be  observed  from  the  language  of  the  statute  that  the 
lopanelment  is  not  deemed  complete  until  the  jury  is 
)rdered  into  the  custody  of  the  executive  officer  of  the 
Jourt;  and  he  is  sworn  to  keep  them  together,  and  suffer 
iem  to  have  no  communication  with  any  other  persons.  It 
WB  evidently  not  the  intention  to  have  the  jurj'  ordered 
nto  the  custody  of  the  sheriff  until  they  had  been  charged 
rith  the  cause,  and  until  the  opportunity  for  all  challeng- 
ng  had  passed.  For  it  would  be  utterly  inconsistent  to 
*der  the  jury  into  the  custody  of  the  officer  before  they  are 
Wged  with  the  cause,  swearing  him  at  the  same  time  to 
®ep  them  together  **  until  they  agree  upon  their  verdict, 
fare  discharged  according  to  law;"  whilst  it  is  still  in  the 
•ower  of  counsel  to  peremptorily  challenge  one  or  all  of 
lie  jurors  so  placed  in  his  keeping.  If,  as  we  believe,  the 
uy  should  not  be  ordered  into  the  custody  of  the  execu- 
ve  officers  of  the  court  until  they  are  sworn,  it  follows 
lat  the  statute  only  prohibits  a  separation  after  they  are 
>  fiwom,  for  it  declares  that  they  shall  not  be  allowed  to 
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''separate  or  depart  from  the  cuatody  of  tlie  sheriff''  until  thej 
have  been  duly  (liscbarp;ed.  As  the  record  shows  no  sepir 
ratiou  of  tlie  jury  after  they  were  so  sworn,  we  conclude 
that  this  objection  of  counsel  for  appellant  is  not  vdl 
takeu. 

The  fifth  assignment  of  error  is  upon  the  ruling  of  the 
court  below  in  refusing  to  give  the  following  instractioD, 

asked  by  defendant,  to  the  jury: 
[*233]       **  *  If  \he  jury  find  from  the  evidence  that  the  de- 
fendant Squaires  was  only  knowing  or  accessory  to 
the  crime  of  burning  the  said  building,  then  he  must  be 
acquitted  under  this  indictment." 

It  is  unnecessary  in  this  case  to  determine  whether  tliii 
instruction  was  connect  or  not,  or  whether  under  propef 
proof  it  should  have  been  given  or  not,  because  there  ifl 
nothing  in  the  record  before  us  to  show  that  it  was  pertinent 
to  the  proof.  If  upon  the  trial  no  eflFort  was  made,  and  no 
evidence  was  introduced,  tending  to  place  the  defendant  in 
the  position  of  an  accessory,  it  would  have  been  perfectly 
proper  for  the  court  below  to  refuse  to  give  the  instmction. 
The  purpose  of  instructions  is  to  declare  the  law  goveruing 
some  issue  of  fact  established,  or  attempted  to  be  estab- 
lished, at  the  trial.  Hence,  it  is  always  necessary,  not  only 
that  the  instructions  asked  by  either  party  announce  a  cor- 
rect rule  of  law,  but  it  must  be  warranted  by  the  evidence. 
When,  therefore,  the  refusal  to  give  an  instruction  is  com- 
plained of,  it  is  as  necessary  to  show  its  pertinency  to  the 
evidence  as  that  it  correctly  states  the  law.  In  the  case  of 
the  Slate  v.  Waterman  (I  Nev.  544),  this  court  held  that 
when  an  instruction  containing  a  correct  legal  principle  is 
refused,  and  that  there  is  nothing  in  the  transcript  on  appeal 
to  show  whether  it  was  or  was  not  applicable  to  the  casein 
which  it  was  asked,  the  appellate  court  may  presume  that 
the  refusal  was  upon  the  ground  that  it  was  not  applicable. 
^  e  cannot  say,  therefore,  that  the  court  erred  in  refusing 
the  instruction  referred  to. 

It  is  also  claimed  that  the  court  erred  in  refusing  to  give 
the  following  instruction,  asked  by  the  defendant: 

*  If  the  jury,  Itom  Wi^  «N'\v5L<eiTk!QL^^  kave  a  reasonable  doubt 
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3  to  whether  the  defeDdant  Squaires  set  the  fire  to  the  build- 
igmentioued  in  the  indictment,  from  which  the  building 
ras  consumed,  that  doubt  must  be  given  to  the  benefit  of 
be  defendant." 

This  instruction  was  properly  refused.     A  doubt  as  to 

hether  the  defendant  **8€t  the  fire  to  the  bmldivg"  would  not 

ecessarily  render  it  doubtful  as  to  whether  he  was  guilty, 

ren  as  principal,  in  the  offense  for  which  he  is  indicted; 

»r,  though  ho  may  not  have  set  the  fire,  he  may  have  been 

resent,  encouraging,  instigating,  and  abetting  others  to  set 

;e  fire.     In  such  case,  though  he  did  not  apply  the  torch 

jnself,  he  would  bo  principal  in  the  crime.     So, 

00,  if  he  merely  stood  near  to  watch  and  give  the  [^234] 

ann,  in  case  of  apprehended  detection.     (2  Buss. 

r.  26.)    And  yet  counsel  assume  in  the  instruction  (and 

given,  the  jury  could  have  drawn  no  other  conclusion 
"om  it),  that  if  they  had  any  doubt  as  to  whether  the  de- 
mdant  actually  set  the  fire,  they  should  acquit  him,  not- 
ithstanding  he  may  have  been  present  aiding  and  abetting 
bose  who  did  apply  the  torch.  It  seems  to  have  been  the 
Bsmuption  of  counsel  that  defendant  could  not  be  a  princi- 
«!  in  the  crime  unless  he  personally  set  the  fire.  This  is  a 
listake.  (Stats.  1861,  p.  462,  sec.  252.)  Even  at  common 
iw,  all  who  were  present,  encouraging,  aiding,  and  abetting, 
r  stood  ready  to  afford  assistance,  if  necessary,  were  con- 
Mered  principals,  either  in  the  first  or  second  degree.  (1 
loss.  Cr.  25-27.) 

This  instruction  was,  therefore,  properly  refused;  and 
^  judgment  of  the  court  below  must  be  affirmed. 
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JOHN  AENOLD  et  al.,  Eespondents,  v.  C.  C.  STEVES- 

SON,  Appellant. 

[2  Ketada,  234.] 

Pabtnkbs — Not  Bound  by  Mobtoaok  op  Copabtkeb. — One  partner  cannot 
biud  the  intereBt  of  his  copartuer  in  real  estate  by  mortgage. 

Revocation  op  Powkb  op  Attokney— Eppkct  op  Depostt  fob  RiooED.-The 
deposit  for  record  of  a  revocation  of  a  power  of  attorney  in  the  proper 
office  operates  nnder  our  statute  as  a  notice  to  all  parties  dealing  vith 
the  attorney.  By  such  deposit,  the  revocation  beoomes  absolateiitli- 
out  actual  notice  to  the  attorney. 

DoDBTPUii  Laws — How  Constkded. — Where  the  law  is  doubtfnl,  itii  tha 
duty  of  the  court  to  adopt  that  construction  which  will  be  the  least  likely 
to  produce  mischief  und  which  will  afford  the  most  complete  protectioB 
to  all  parties,  by  taking  away  the  power  of  committing  fraud  or  doing 
injury. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, Storey  County,  Hon.  E.  S.  Mesick  presiding. 

The  facts  are  stated  iu  the  opinion. 

JV.  IL  Clagettf  for  Appellants. 

Reardon  it  Uei-eford,  for  Eespondents. 

[*236]      *By  the  Coui-t,  Lewis,  C.  J. : 

This  action  was  brought  to  foreclose  a  mortgage  execntrf 
as  follows : 

**  Charles  S.   Coover,    C.    C.   Stevenson,— by  Chas.  8. 
Coover,  his  attorney-in-fact." 

The  pleadings  and  finding  of  facts  by  the  court  sbowtliat 
at  the  time  the  debt  was  contracted  and  the  mortgage  exe- 
cuted, the  defendants  Coover  and  Stevenson  were  copart- 
ners in  a  certain  quartz  mill  located  at  Gold  Hill,  in  the 
county  of  Storey;  that  the  defendant  Stevensou,  on  the 
seventh  day  of  March,  1863,  executed  to  Coover  a  power  of 
attorney,  whereby  he  was  fully  empowered  to  execute  the 
mortgage  upon  which  this  action  is  brought;  that  this 
power  of  attorney  was  duly  recorded  on  the  tenth  day  of 
March ;  and  l\ia\.  ou  W\^  io\iT\k  day  of  December,  A.  D.  1865' 
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Steyenson  deposited  for  record  in  the  same  office  where  the 
power  of  attorney  was  recorded  an  instniment  revoking  the 
power  of  attorney.  Immediately  after  this  was  done,  ho 
left  for  the  Atlantic  States,  without  giving  his  agent  notice 
of  the  revocation,  or  taking  any  steps  to  inform  the  public 
of  it.  On  the  twenty-second  day  of  January,  A.  D.  1864, 
about  a  month  and  a  half  after  the  revocation  had  been  re- 
corded, the  defendant  Coover  executed  the  mortgage  in  the 
manner  above  mentioned  on  the  quartz  mill  owned  by  him- 
self and  Stevenson. 

It  seems  to  be  conceded  that  neither  the  agent  nor  the 
plaintiffs  had  actual  notice  of  the  revocation  until  after  tho 
execution  of  the  mortgage.  Stevenson  now  defends  this 
action,  claiming  that  at  the  time  of  the  execution  of  tho 
naortgage,  the  power  of  attorney  had  been  revoked,  and  that 
Coover's  execution  of  it  on  his  behalf  was  therefore  unau- 
thorized. 

Judgment  was  awarded  in. favor  of  the  plaintiffs  in  the 
'Ourt  below,  and  the  mortgaged  premises  were  decreed  to 
^®  sold  to  satisfy  the  plaintiffs'  demand. 

la  support  of  this  decree,  counsel  for  respondents  takes 
*^e  position  here:  1st.  That  as  a  partner  of  Stevenson, 
-•oover  possessed  the  authority  to  execute  the  mort- 
[age;  and  2d.  That  the  power  of  ^attorney  was  not  [*2371 
evoked  by  the  mere  deposit  for  record  of  the  instru- 
Dent  of  revocation,  but  that  to  complete  the  revocation  it 
ras  necessary  to  give  actual  notice  to  the  agent  and  to  those 
rith  whom  he  dealt. 

We  are  unable  to  agree  with  counsel  upon  either  of  these 
ropositions. 

If  Coover,  by  virtue  of  the  partnership  relations,  had  the 
awer  to  convey  or  mortgage  the  real  estate  of  the  partner- 
lip,  the  manner  in  which  he  signed  the  deed,  so  long  as 
was  executed  for  and  on  behalf  of  the  firm,  would  be  a  mat- 
ir  of  little  or  no  consequence.  If  ho  possessed  the  author- 
y  to  sign  the  firm  name  of  Coover  &  Stevenson  to  the  deed, 
id  thereby  convey  the  interest  of  his  copartner,  the  instru- 
eut  would  doubtless  be  as  effectively  executed  by  the 
fpJiing  of  his  own  name  and  that  of  his  partner,  as  he  did 


718  Arnold  v.  Stevenson.  [Sup.  CI 

Opinion  of  tbe  Court — Lewis,  C.  J. 

in  this  case,  as  if  he  had  signed  the  partnership  name  to  it. 
But  it  is  unnecessary  to  discuss  that  question,  for  the  lav 
is  clear  and  emphatic  that  the  agency  resulting  from  part- 
uei'ship  relations  does  not  authorize  one  partner  to  dispose 
of  the  real  est'ite  of  the  firm.  The  general  implied  powers 
of  a  partner  do  not  extend  to  binding  the  firm  by  instm- 
meuts  under  seal.     (Am.  L.  Cas.  449,  499.) 

Courts  of  equity,  for  some  purposes  and  to  some  limited 
extent,  hold  that  the  real  estate  of  the  partnership  is  sub* 
ject  to  the  same  rules  that  govern  the  stock  in  trade.  It  is 
so  held  for  the  purpose  of  making  it  subject  to  discharge 
the  partnership  liabilities  in  preference  to  the  personal  lia- 
bilities of  the  individual  partners,  and  also  for  the  purpose 
of  giving  the  creditors  of  the  firm  and  the  continuing  or  sw- 
viving  partner  a  lien  upon  it  for  partnership  indebtedness; 
but  in  the  note  to  Coles  v.  ColiS  (1  Am.  L.  Cas.  499),  it  is 
said:  ** As  regards  the  power  of  disposition,  land  held  as 
partnership  stock  is  not  subject  to  the  rule  which  makes 
each  partner  the  agent  of  the  firm.  Neither  can  sell  more 
than  his  individual  interest  unless  he  have  from  the  other  a 
sufficient  special  authority  for  that  purpose."  We  conclade, 
therefore,  that  without  special  authority  from  Stevenson, 
Coover  had  no  power  to  mortgage  his  copartner's  interest 
in  the  real  estate  of  the  firm. 

This   brings   us   to    the   consideration   of  the  question 

whether  the  deposit  of  the  instrument  of  revocation 
[*238]  in  the  office  where  the  *power  of  attorney  had  been 

recorded,  constituted  a  complete  revocation;  or 
whether  it  was  necessiiry  not  only  io  file  such  instrument 
for  record,  but  in  addition  thereto,  to  give  actual  notice  of 
the  revocation  to  the  agent  and  those  with  whom  he  dealt 
befoio  the  power  was  extinguished.  At  common  law  the 
revocation  became  eflfectual,  as  to  the  agent,  from  the  tiffl® 
he  received  notice  of  it,  and  as  to  those  vrith  whom  he 
dwelt  from  the  time  it  was  made  known  to  them.  "Until, 
therefore,"  says  Mr.  Story,  in  his  work  on  Agency,  section 
47,  **  the  revocation  is  so  made  known,  it  is  inoperative.  K 
known  to  the  agent  as  against  his  principal,  his  rights  are 
good ;  "but  aa  to  lliVrA.  \)e\^o\i'&,  \;\io  \i.\^  \^orant  of  the  revo- 


Fuly,  1866.]  Arnold  v.  Stevenson.  749 

Opiuiou  of  the  CJoart — Lewis,  C.  J. 

cation,  his  acts  bind  both  himself  and  his  principal."    This 
notice,  as  required  by  common  law,  it  is  admitted,  was  not 
given  in  this  case,  either  to  tbo  agent  or  the  plaintiffs.     It 
is  necessary,   therefore,  to  inquire  what  eiBTect  the  statute  of 
ibis  state  has  upon  the  requirements  of  the  common  law; 
whether  the  deposit  for  record  of  the  instrument  of  revoca- 
tion dispenses  with  all  other  acts  and  notice;  or  whether  the 
r^stry  act  requires  that  to  be  done  in  addition  to  the  re- 
quirements of  the  common  law.     After  a  careful  examina- 
tion of  the  statute,  we  are  impelled  to  the  conclusion  that  the 
deposit  for  record  of  the  instrument  is  in  lieu  of  the  actual 
notice  required  by  the  common  law,  and  that  it  dispenses 
^th  the  necessity  of  any  other  notice.     Sec.  24  of  an  act 
of  the  legislature  of  the  territory  of  Nevada,  entitled  "An 
act  concerning  conveyances,"  approved  November  5,  1861, 
declares  that  **  every  conveyance  of  real  estate,  and  every 
instrument  of  writing  setting  forth  an  agreement  to  convey 
Wiy  real  estate,  or  whereby  any  real  estate  may  he  affected, 
PJ^ved,   acknowledged  and  certified  in  the  manner  pre- 
scribed in  this  act,  to  operate  as  notice  to  third  persons, 
shall  be  recorded  in  the  oflSce  of  the  recorder  of  the  county 
^n  which  such  real  estate  is  situated;  but  shall  be  valid  and 
•binding  between  the  parties  thereto  without  such  record." 
yy  Section  26  it  is  provided  that  '*  every  such  conveyance  or 
instrument  of  writing  acknowledged  or  proved,    certified 
*^d  recorded  in  the  manner  prescribed  in  this  act,  shall, 
^'oin  the  time  of  filing  the  same  with  the  recorder  for  rec- 
^^,  impart  notice  to  all  persons  of  the  contents  thereof; 
^d  subsequent  purchasers  and  mortgagees  shall  be 
*Oemedtopnrchaseand*takewithnotice."  Sec.27of  [*239] 
•*i6  same  act  mokes  it  necessary  to  record  all  powers 
^'  attorney  containing  a  power  to  convey  real  estate  in  the 
banner  in  which  other  instruments  aflfecting  real  estate  are 
"Quired  to  be  recorded;  and  the  section  following  declares 
hat  "  no  such  power  of  attorney  or  other  instrument,  certi- 
ied  and  recorded  in  the  manner  prescribed  in  the  preced- 
tlg  section,  shall  be  deemed  to  bo  revoked  by  any  act  of 
he  x^*^^  ^7  whom  it  was  executed,  until  the  instrument 
ontaining  such  revocation  shall  be  deposited  for  record  in 
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the  same  office  in  which  the  instrument  eontainiug  the 
power  is  recorded."  If  an  instrument  revoking  a  power  of 
attorney  to  convey  land  is  an  instrument  by  which  '*  real 
estate  may  be  affected,  '*  the  conclusion  would  seem  to  be 
invincible  that  the  filing  of  it  for  record  in  the  office  where 
the  power  itself  is  recorded,  operates  as  notice  of  its  con- 
tents to  all  persons  M'ith  whom  the  agent  may  afterward 
deal  on  behalf  of  his  principal.  This  is  the  effect  explicitly 
given  to  all  such  instnimeuts  by  the  twenty-fifth  section  of 
the  act  before  referred  to,  when  they  have  been  filed  for 
record  in  the  proper  office. 

Is  such  instrument,  then,  one  whereby  real  estate,  ortlie 
title   to  laud,  may  be  affected  ?    The  words  of  the  statute 
are  as  broad  and  comprehensive  as  any  general  words  can 
possibly  be.     It  will  be  observed,  also,  that   they  iuclude 
not  only  those  instruments  which  may  immediately  affect 
roal  estate,  but  likewise  those  whereby  it  may  immediately 
pnxluoo  the  same  result.     A  power  of  attorney  to  convey 
tt^al  ostate  would  undoubtedly  be  included  in  the  general 
worvls  o(  siH*tion  24.     It  is  clearly  an  instrument  "whereby 
ival  estate  mavbe  affected.''     It  was  said  in  Williams  \.Bh'- 
.V'l*  tf  ill,  ^1  Hoflman's  Ch.  309),  that  words  similar  to  those 
ouiplv\vo\l  in  section  '2-4  included  a  power  of  attorney  to  as- 
sign a  mortgaiie.     We  are  unable  to  see  how  an  instrument 
whioh  merely  gives  the  power  to  sell  or  convey  land  can  be 
\V«sivlortHl  an  instrume!it  whereby  real  estate  may  be  af- 
t^vt*\l.  any  mon>   than   the   instrument  of  revocation,  by 
Mh:ob.  ro;  only  the  |H^wer  to  sell  or  convey  is  extinguished, 
b;;:  «'\c:^  titles  lo  Luid  oreateii  under  that  power,  maybe 
r.::<^:*x  v;ofe,iU\l,     Under  the  power  of  attorney,  real  estate 
r.::;v  Iv  vvr.voY<\l;  by  ihe  instrument  revoking  that  power, 
tl'.o   :;:*o   Sv^   vvr.vovtxl   ui:iy  be  defeated.     To  destroy  or 

vU  foA?  A  rI:Je  u^  lanvl  is  surely  affecting  real  estate  as 
_  At.ji^r  v..uo::  as   to  ivnvey  or  create  a  title.     *Until  the 

:r.;r.i:  of  the  ir.stniment  of  revocation,  the  authority 
\>f  t;:o  ,A^vu;  to  biuvl  his  prinoij^il  as  to  those  dealing  vitli 
l.isn  '.:;  i;\v\l  fA;:h  is  undoubted.  A  conveyance  made  by 
I  ho  ;;j;v;u  ;o  ,-*  Tx-  -.:  s,f:  purvLasor  for  a  valoable  consid^i*' 
lioM,  ivioxv  u\\^  TiCAocAWo:,  \^  de^^osited  for  record,  vooU 
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iud  the   principal;    but  suppose  sncli   iDstmment  is  so 
^posited  for  record,  and  notice  of  that  fact  is  brought  to 
le  knowledge  of  a  person  who  afterwards  purchases  from 
le  agent:  in  such  case  the  instrument  of  revocation  would 
)mpletely  defeat  the  conveyance  to  him,  and  continue  it 
I  the  principal.     Suppose  A.,  the  duly  authorized  agent  of 
.,  conveys  land  to  C,  after  both  agent  and  purchaser  are 
}tified  that  the  power  of  attorney  is  revoked,  but  before 
le  instrument  of  revocation  is  deposited  for  record,  and  C. 
mveys  to  D.,  a  bona  fide  purchaser,  for  a  valuable  consid- 
■ation,  before   the  instrument   is  deposited,  there  is  no 
)ubt,  we  apprehend,  that  D.  would  get  a  good  title  as 
pinst  the  principal;  but  if,  before  the  conveyance  by  the 
{ent,  the  instrument  of  revocation  had  been  filed,  and 
)tice  thereof  given  to  the  agent  and  his  grantee,  in  such 
ise  it  is  quite  evident  that  D.  would  get  no  title  whatever 
om  his  grantor.     In  that  case,  certainly,  the  direct  effect 
the  instrument  would  be  to  defeat  the  conveyance  from 
toD.,  and  therefore  it  seems  to  us  it  can  easily  be  in- 
aded  in  the  broad  language  of  the  statute  as  affecting  the 
le  to  land,  which  is  synonymous  with  real  estate. 
But  there  is  further  reason  for  the  conclusion  to  which 
J  have  arrived.    Section  28  clearly  contemplates  that  the 
stmment  containing  the  revocation  shall  bo  recorded.     It 
clares  that  the  power  shall  not  be  deemed  revoked  until 
ch  instrument  is  deposited  for  record.     True,  it  does  not 
terms  require  the  instrument  to  be  acknowledged,  or 
oved  and  certified.     But  the  very  absence  of  those  re- 
irements  in  that  section,  while  it  requires  the  instrument 
be  recorded,  shows  that  the  framers  of  that  act  believed 
10  be  included  in  the  general  provisions  of  section  24. 
\^in,  if  it  is  not  one  of  those  iostruments  mentioned  in 
» twenty-fourth  and  twenty-fifth  sections,  and  if  the  filing 
it  for  record  does  not  impart  notice  of  its  contents  to 
rd  persons,  why  is  it  required   to  be  recorded  at  all? 
e  judge  below  concludes  that  the  deposit  for  record  is  an 
.  to  be  done  in  addition  to  those  required  by  the 
nmon  law.     We  *think  not.     Unless  the  inten-  [*241] 
a  of  the  legislature  be  obvious,  no  statute  should 
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operate  as  such  notice,  where  is  the  necessity  of  the  actual 
lotice  to  third  parties,  required  at  common  law? 

We  have  endeavored  to  show  that  the  instrument 
i!  revocation,  *when  deposited  for  record,  imparts  [*242] 
notice  of  its  contents  to  all  parties  dealing  with  the 
Igect  after  such  filing  for  record.  It  is  next  to  be  deter- 
Duned  whether  the  statute  requires  actual  notice  to  the 
IgeDt,  who,  it  is  admitted,  is  not  chargeable  with  cou- 
itructive  notice  by  the  filing  for  record  of  the  instrument  of 
WTOcation.  Though  the  intention  of  the  legislature  is  not 
reiy  clearly  expressed,  we  conclude  that  the  revocation  is 
oomplete  when  the  instrument  of  revocation  is  filed  for 
record,  and  that  no  actual  notice  to  the  agent  is  required. 
We  are  brought  to  the  conclusion  that  this  was  the  purpose 
of  tbe  legislature,  from  the  fact  that  a  certain  act  is  required 
to  be  done  before  the  power  can  be  revoked;  when  such  act 
is  done,  the  conclusion  is  natural  that  the  revocation  was 
intended  to  be  complete.  Section  twenty-eight  of  the  act 
wnceming  conveyances,  declares  that  no  power  of  attorney 
recorded  in  the  manner  prescribed  by  law,  **  shall  be 
Jeemed  to  be  revoked  by  any  act  of  the  party  by  whom  it 
tas  executed,  until  the  instrument  containing  such  revoca- 
tion shall  be  deposited  for  record  in  the  same  office  in 
rtichthe  instrument  containing  the  power  is  recorded." 
He  inevitable  conclusion  from  this  language  is,  that  when 
^  instrument  of  revocation  is  so  filed,  the  revocation  shall 
Iw  deemed  complete.  This,  it  seems  to  us,  is  the  best  and 
srfest  rule  to  be  adopted.  If  all  persons  dealing  with  the 
^©nt  are  chargeable  with  notice,  injury  can  seldom,  if  ever, 
^ult  to  the  agent,  whilst  the  principal  has  a  speedy  and 
*We  means  of  protecting  himself  from  an  evil-disposed 
"©rvant.  Should  an  agent  convey  lands  after  the  instru- 
•^ent  of  revocation  has  been  filed,  the  purchaser  could  have 
0  remedy  against  him,  because  he  is  chargeable  with 
otice  of  the  fact  that  the  agent's  autliority  was  revoked  at 
^6  time  of  the  purchase. 

Again,  if  in  addition  to  the  filing  of  the  instrument  of  rev- 

(Sation,  the  principal  is  required  to  give  actual  notice  to 

is  ugeuti  he  is  placed  in  a  position  where  he  may  be  ruined 
Net.  Dxo.— 48 
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by  nn  nnscrupnloas  or  malicious  agent,  who,  apprehending 
an  intention  to  revoke,  might  avoid  his  principal  80  asto 
defeat  bis  purpose;  or  even  if  notice  be  given,  he  may  deny 
it.  Where  the  law  is  as  doubtful  as  it  is  in  this  case,  we 
think  it  the  duty  of  the  court  to  adopt  that  constraction 
which  will  be  the  least  likely  to  produce  mischief,  and 
which  will  afford  the  most  complete  protection  to  all  pardefl^ 
by  taking  away  the  power  of  committing  fraud  or 
[*213]  doing  injury.  As  all  persons  *dealing  with  the 
agent  after  the  instniment  of  revocation  has  been 
filed  for  record  are  chargeable  with  notice  of  the  fact,  we 
can  see  no  great  necessity  for  notifying  the  agent,  and  then 
are  many  reasons  why  notice  to  him  should  not  be  made  in- 
dispensable to  the  revocation  of  the  power. 

The  decree  of  the  court  below,  so  far  as  it  orders  a  sak 
of  Stevenson's  interest  in  the  premises,  must  be  reversed, 
and  it  is  so  ordered. 


C.  CAEPENTEJR,  Eespondext,  v.  J.  C.  CLAEK, 

Appellant. 

[2  Nevada.  243.] 

iSa.i.s.  Dfxiteet  and  Change  of  Possession  or  PEBflOXAL  PBQPnn" 
Stitttk  or  FBArns. — In  constmiDg  the  Rtatates  of  this  state:  J9e^,thtt 
to  cv^ustitnte  a  vmliJ  sale  of  personal  property,  against  creditors,  tbci* 
Biiist  Iv  An  iiume\liate  delivtrry,  accompanied  with  an  actual  and  (Ot* 
tir.u.^as  chAn^  if  }x>sseaision :  th:it  the  change  mast  be  actual, ftoMjiil^ 
A=:>!  ;v.::$i  cv^rusue  f vT  such  a  length  of  time  as  win,  under  the  cireoB' 
»:Ar>v>rs  of  eA.-^h  ca$*e.  N>  likely  to  operate  as  a  general  advertisemaitof 
tij^r  saI*  or  obance  of  title  of  the  property. 

ArrvAi.  from  the  District  Court  of  the  First  Judicial  Db- 
tno ;^  Storoy  Coauiy.  Hon.  BiCHim>  Biscfo  presiding. 

Tho  :\vi^  an*  s&i:ed  in  the  opinion. 

Av  ?*-/<•  *r  /^l.xi^  for  Appellant. 

A\  K.  J?.*r^iA^ ;  O.I  A^<1ncJi  awi  De  Long^  for  BespoDdent 
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*By  the  Court,  Lewis,  C.  J. :  [*244] 

This  action  was  brought  to  recover  possession  of  two 
lies  which  were  taken  by  the  defendant  upon  a  writ  of 
Achment  issued  out  of  the  district  court  for  the  county  of 
orey,  against  one  E.  M.  House,  who,  it  is  claimed  by  the 
fendant,  was  the  owner  of  the  mules  at  the  time  of  the 
achment. 

The  principal  facts  disclosed  by  the  record  are  as  follows: 
In  the  month  of  February,  A.D.  1865,  the  plaintiff,  Car- 
ater,  purchased  the  mules  in  question,  and  at  the 
me  time  delivered  them  *to  E.  M.  House,  either  [*245] 
on  an  absolute  contract  of  sale,  or  an  agreement 
sell,  but  whether  the  sale  was  absolute  or  merely  condi- 
)iial  does  not  satisfactorily  appear  from  the  evidence 
jfore  us.  The  plaintiff,  in  his  testimony,  says:  ** House 
quested  me  to  buy  the  mules  for  him,  and  said  he  thought 
)  could  pay  me;  but  if  he  did  not,  he  would  want  me  to 
Ilb  them  back."  And  House  swears  that  the  plaintiff 
)iight  the  mules  for  him,  and  thai  lie  teas  to  Jiave  them  if  he 
tid/w*  tlierriy  and  then  says:  *'I  did  not  pay  for  them,  and 
laiDtiff  took  them  back.''  It  appears  that  House  drove 
»6  animals  from  the  time  they  were  purchased  by  Carpen- 
t  until  about  the  1st  day  of  April,  of  the  same  year,  at 
hich  time  they  were  retunied  to  the  plaintiff.  During  the 
onths  of  February  and  March,  and  for  a  few  days  after 
»6  animals  were  returned  or  resold  to  Carpenter,  they 
ore  stabled  at  a  public  stable  at  the  expense  of  Carpenter, 
bey  remained  at  that  stable  a  few  days  after  the  repurchase 
^  the  plaintiff,  and  were  then  taken  to  his  own  stable, 
We  they  wore  continually  kept  when  not  at  work.  After 
6  redelivery  of  the  mules  to  the  plaintiff,  they  were 
>fked  in  a  team  with  six  other  animals  belonging  to  the 
^intiff.  and  were  occasionally  driven  by  House,  who,  after 
3  1st  of  April,  was  employed  by  Carpenter  as  a  driver. 
Uing  the  period  of  about  eight  months,  from  the  1st  of 
^ril  to  the  15th  of  November,  at  which  time  the  mules 
t«  taken  by  the  defendants  upon  the  attachment,  House 
1  driven  them  about  ninety  days.    When  he  commenced 
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driving  for  the  plaintiff  is  not  clearly  shown,  but  it 
that  it  was  not  until  some  time  in  Jane,  which  vi 
two  months  or  more  after  the  redelivery  to  Carpent 
there  appears  to  have  been  a  complete  and  perfect  c 
and  a  continuous  change  of  possession  of  the  anin 
two  or  three  months  at  least,  before  House  again  i 
session  of  them  as  the  driver  of  the  plaintiff. 

Upon  these  facts  it  is  claimed  by  the  defendant 
sale  from  Carpenter  to  House  was  absolute,  and 
title  was  transferred,  and  that  the  sale  back  to  the 
was  void,  because  there  was  no  immediate  deli^ 
continued  change  of  possession,  as  required  by  8€ 
of  the  act  concerning  conveyances.     (Laws  of  1861 

Although  there  is  some  evidence  in  the  record  te 
show  that  there  was  no  absolute  sale  from  C 
[*246]  to  House,  wo  do  not  *deem  it  necessary  \ 
mine  upon  this  appeal  whether  it  was  sufi 
justify  the  jury  in  finding  in  favor  of  the  plaintiff, 
say,  however,  if  it  were  established  that  the  sale  wf 
tional  upon  the  payment,  as  intimated  by  House  ir 
timouy,  he  never  became  the  owner  of  the  mules,  ai 
no  question  of  redelivery  from  him  to  Carpenter  couh 
this  case,  for  the  plaintiff's  ownership  would  contii 
the  payment  was  made.  But  as  we  are  of  the  opiD 
the  delivery  and  change  of  possession  upon  the  n 
to  Carpenter  were  sufficient  to  meet  the  requiremen 
statute  of  frauds,  oven  if  House  were  the  absolute  < 
tliut  time,  it  is  unnecessary  to  determine  whether  th 
iff  has  established  the  fact  that  the  sale  from  him  t 
was  conditional  or  not. 

Wo  find  no  evidence  in  the  record  before  ns  tei 
sustain  appellant  in  his  assumption  that  there  wa 
mediate  delivery.  As  the  mules  were  kept  at  Hinef 
at  the  expense  of  the  plaintiff,  the  only  delivery ' 
woulil  seem  necessary  to  make  would  be  the  surr 
l)ossession  and  control  of  the  animals.  This  seems 
been  done.  House  does  not  appear  to  have  drive 
or  to  have  had  anything  to  do  with  them,  for  two 
months  alter  iWy  \j^x^  xeXxvrafii3L\.o  l\^a  plaintiff.    It  i 
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3io,  that  in  a  few  days  after  the  return  of  the  mules  to  Car- 
penter, thej  were  removed  to  his  own  stable,  so  that  noth- 
Jag  was  neglected  which  could  be  done  to  make  the  delivery 
complete.  Perhaps  a  delay  of  two  or  three  days  in  making 
delivery  after  the  sale  is  otherwise  complete,  might  not  be 
Bofficiently  immediate  to  meet  the  requirements  of  the  stat- 
nte.  That  is  a  fact,  however,  which  is  to  be  determined 
bj  a  consideration  of  all  the  circumstances  of  each  case. 
I&  the  case  of  Samueh  v.  Gorham  (5  Cal.  226),  the  court 

"  To  constitute  a  valid  sale  of  personal  property  against 
Hteditors  there  must,  according  to  the  provisions  of  the 
itntute  of  this  state,  be  an  immediate  delivery  thereof,  ac- 
companied with  an  actual  and  continuous  change  of  posses-* 
oou.  By  an  immediate  delivery  is  not  meant  a  delivery 
astanter;  but  the  character  of  the  property  sold,  its  situa- 
ioD,  and  all  the  circumstances,  must  be  taken  into  consid- 
Kation  in  deteimiuing  whether  there  was  a  delivery  within 
kieasonable  time,  so  as  to  meet  the  requirements  of  the 
itatate;  and  this  will  often  be  a  question  of  fact  for  the 

imy." 

*If  in  any  other  particular  the  sale  were  not  com-  [*247] 
plete  until  the  animals  were  removed  to  plaintiff's  sta- 
Ue— as  if,  for  instance,  a  consideration  was  to  be  paid  and  no 
Brodit  given,  the  sale  would  not  be  considered  complete  un- 
b1  the  consideration  was  paid,  and  a  delivery  at  the  time  of 
piymeiit  would  be  sufficient  to  answer  the  requirements  of 
">«  statute.  The  sixty-fourth  section  of  the  act  concerning 
conveyances  only  requires  the  delivei-y  to  bo  made  imme- 
Me  upon  the  sale  being  otherwise  perfected.  In  this  case 
*  does  not  appear  whether  the  sale  from  House  to  Carpen- 
^  was  considered  complete  or  not  until  after  the  removal 
^  the  animals  to  the  plaintiff's  own  stable.  But,  however, 
tutt  would  make  no  difference  in  our  conclusion  in  this  case, 
^  we  do  not  think  it  was  at  all  necessary  for  Carpenter  to 
ftve  removed  the  animals  from  Hiues's  stable,  where  they 
^  always  been  kept  at  his  own  expense,  to  make  the  de- 
^9tj  complete. 
Boi  it  is  claimed  by  appellant  that  even  if  the  delivery 
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were  sufficient,  the  change  of  possession  was  not  snch  a 
tinuoas  cbauge  as  is  required  by  the  statute.  We  d( 
think  this  language  of  the  act  should  be  construed  to  i 
a  change  of  possession  for  an  indefinite  period  of 
Like  all  statutes,  it  must  be  interpi*eted  by  the  light  o 
i-eason  or  necessity  which  induced  its  adoption.  Tb( 
dent  object  of  the  legislature  was  to  require  suchachaD 
)>ossession  as  will  amount  to  a  general  advertisement  o 
status  of  the  property  and  the  claim  to  it  by  the  vendee 
to  declare  such  sales  void  where  the  delivery  is  not  bom 
but  merely  formal,  taken  by  the  vendee  to  be  surreni 
back  again.  There  ceiiainly  must  be  some  period 
possession  of  that  property  by  the  vendor  would  not  i 
back  and  vitiate  the  sale  made  by  him.  To  hold  tha 
change  of  i>ossession  must  continue  indefinitely,  woolc 
duce  i-esults  so  unjust  and  absunl  that  it  can  hard 
Wlievoil  the  framers  of  the  statute  had  any  such  parp( 
view.  In  the  case  of  Sieveits  v.  Irwin  (15  Cal.  503 
supreme  court  of  California,  in  discussing  this  quet 
sav: 

**But  it  never  was  the  design  of  the  statute  to  give 
oxtcusiou  of  meaning  to  this  phrase,  'continued  chaDj 
jK>c>so5>5iiion/  as  to  require,  upon  penalty  of  forfeitn 
the  gvXHls,  that  the  vendor  should  never  have  any  co 
ovt*r  thorn,  or   use   of  them.     This  construction,  if  i 

without  exception^    would  lead  to  very  unjast 
[^**J4Sj  *Yery  aWurd  results.    A  vendor  could  never  be* 

trustee  of  the  goods  without  their  l^ing  forfeite 
h:iMo  f^^r  his  debts.  *  *  *  Xhe  continued  chang 
lv:>s<'ssiou.  then,  does  not  mean  acontiuuance  foralltii 
i::>  i»v^>s*'S5iiou  or  a  jvr^^tual  exclusion  of  all  use  or  conti 
the  i^rv^^vrty  bv  the  original  vendor.  A  reasonable  ecus 
tiv^ii  muse  l>e  givt=u  to  this  language,  in  analogy  to  the 
triuo  v»f  the  ov»urts  holding  the  general  principles  transcr 
iuto  the  stature.  *  *  *  This  (Hxssessiou  must  be 
tiuuv>us —  uot  taketi  to  W  surrendered  back  agsun — not 
mat.  but  substauual.  Bat  it  need  not  necessarilr  cod! 
iiuleduitoU.  wLeu  it  is  l-  uti  /tVe  and  openly  taken,  ai^ 
kept  for  suiclx  ^  Veu^\\i  ol  xusm  ^si&  to  ^ve  general  advar 
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it  of  the  status  of  the  property  and  the  claim  to  it  by 
vendee." 

;  seems  to  lis  that  the  reasonable  construction  to  be 
!ed  upon  the  statute  is,  that  the  change  of  possession 
it  be  actual,  bo7m  Jujk,  and  must  continue  for  such  a 
;th  of  time  as  \dll,  under  the  circumstances  of  each  case, 
likely  to  operate  as  a  general  advertisement  of  the  sale 
bange  of  title  of  the  property.  In  this  case  there  can 
ittle  doubt  but  that  under  these  general  rules  the  deliv- 
from  House  to  Carpenter  was  sufficient  to  meet  the 
lirements  of  the  statute.  The  mules  were  always  kept 
ie  public  stable  at  the  expense  of  the  plaintiff;  upon  the 
to  him,  on  the  1st  of  April,  he  took  possession  and 
imed  complete  control  of  them ;  placed  them  in  a  team 
I  six  other  animals  of  his  own;  in  a  few  days  thereafter 
oved  them  to  his  own  stable;  does  not  seem  to  have  em- 
ed  House  to  drive  them  for  two  or  three  months  after- 
1;  and  when  he  did  drive  them,  it  was  in  connection 
I  other  animals  belonging  to  the  plaintiff,  and  under  cir- 
stances  which  would  clearly  show  to  the  public  the 
ige  of  property  from  House  to  Carpenter;  and  it  is 
rn  by  several  witnesses  that  they  were  generally  sup- 
}d  to  be  the  property  of  the  plaintiff.  Hence,  we  con- 
e  that  the  delivery  was  in  all  respects  sufficient  to  trans- 
Ihe  title  to  the  plaintiff  as  against   the  creditors  of 

86. 

J  the  general  views  expressed  in  this  opinion  cover  the 

•tions  made  upon  the  instructions,  we  deem  it  unneces- 

to  give  them  any  special  consideration. 

16  judgment  of  the  court  below  is  affirmed,  and  it  is  so 

red. 


760  Carson  River  L.  Co.  v.  Bassett.      [Sup.  Ct 

Opinion  of  the  Conrt — Lewis,  C.  J. 

CAESON  EIVER   LUMBERING   CO.,    RESPosDm, » 

A.  BASSETT  et  al.,  Appellajcts. 

[2  Nevada.  249.] 

Action  of  Asscmpsit— Tobtb. — The  general  rule  of  law  is,  tluit  that  which 
is  in  its  inception  a  tort  cannot  be  waived  so  as  to  support  an  action  of 
nsHumpsit. 

iIdkm— What  Facts  must  bk  Shown. — To  enable  a  party  to  recoTer  io 
assumpsit  on  implied  ])romiKe,  the  plaintiff  mnst  establish  sach  &di 
that  a  promise  on  the  port  of  the  defendant  might  reasonably  be  pn< 
Slimed  from  the  transaction.  No  such  promise  can  be  presomed  vbet 
the  defendant  commits  n  trespass  under  a  claim  of  right. 

Idem — Pleadings  and  Proof  mcst  Cobbespond. — A  party  must  proTethi 
case  he  makes  in  his  pleadiugs,  or  fail;  if  he  alleges  a  contract,  ud 
seeks  to  recover  under  that  contract,  he  cannot  recover  on  proof  U  i 
trt'spass. 

Appeal  from  a  judgment  of  the  District  Court  of  tke 
First  Judicial  District,  Storey  County,  Hon.  RichabdEisdm 
presiding. 

The  facts  are  stated  in  the  opinion. 

J.  Cmdlebaugh  and  B.  C  iniiiman^  for  Appellants. 

lih'.xks  it  Kirl'pafrick,  for  Respondents. 

[*i;.H^]      *By  the  Court,  Lewis,  C.  J. : 

Ou  iho  twoniy-^ighth  day  of  November,  A.  D.  1861,  the 
lo^isl,^iuro  of  tho  territory  of  Nevada  passed  an  act  entitled 
*\V*.^  ;iox  for  the  improvement  of  the  east  branch  of  Carson 
rSi  v/'  In  xvhivh  0.  H.  Hobbs,  J.  C.  RusseU,  David  Smith, 
,^;u;  J.  l^  lUnnall  x^ere  authorized  and  empowered  so  to 
iu  ;  Vv  xo  ;V.o  ec%>i  branch  of  the  Carson  river  from  where  it 
o;\\v>x  s  ;V.o  Kv,;-dary  Hik^  between  California  and  NeTad* 
n;v.;.  ;a  u^  :I.o  juuorlou  of  the  same  with  its  west  branch, 
AVxl  ;..v:;oc  :..c  ii:*::;  oV.Ar.nel  to  the  town  of  Empire  city  in 
v'^  :v,>V\  ^N^uvjv,  V^  rorjv^ving  logs,  rocks,  opening  sloughs, 
AV,o  x',,\'4v;»  V  k';;;  v  :i:tr  riAturU  ol^stmctions  from  it  so  as  to 
t\VAV.  J  >;;;u^Ko  fvNr  thi^  yuqvise  of  rafting  down  logs  and 
U*\\K>  to  tiH^  ;omr.  of  Er.u^ire  citr.     The  second  section  of 
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3  act  declares  that  ''the  said  C.  H.  Hobbs,  J.  C.  Bas- 
il, David  Smith,  and  J.  L.  Kennell,  or  their  assigns,  ou 
mpliance  with  the  provisions  of  the  first  section  of  this 
iy  shall  have  the  exclusive  right  to  the  use  of  said  river, 
thin  the  points  named  in  said  first  section,  for  the  pur- 
se of  floating  down  logs  and  timber  of  all  kinds  for  the 
riod  of  five  years,  commencing  on  the  first  day  of  March, 
D.  1862;  at  the  expiration  of  which  time  said  river,  to- 
other with  all  improvements  made  for  the  navigation 
iOreof,  shall  be  free  for  and  open  to  the  people  of  Nevada 
nitory."  The  sixth  section  makes  it  the  duty  of  the  . 
BDchisees  to  construct  such  chutes  and  aprons  over  all 
UD8  which  wei*e  erected  at  the  time  of  the  passage 
I  the  act  *as  would  entirely  secure  thorn  from  in-  [*251] 
uy,  and  also  to  construct  proper  booms  at  or  near 
mpire  city  across  the  river,  to  prevent  any  logs  or  timber 
om  floating  down  the  stream  below  that  point.  A.  W. 
ray,  James  Wheeler,  and  John  H.  Atchison  were  by  the 
tventh  section  appointed  a  board  of  commissioner  to  ex- 
nine  the  chutes,  booms,  and  aprons  constructed  by  the 
anchisees,  and  when  the  board,  or  any  two  of  them,  should 
3rtify  ''the  river  to  be  safe  to  float  and  raft  logs  and  tim- 
er, without  damage  to  the  dams  below  thereon,'' it  should 
6  lawful  for  the  parties  named  to  use  the  stream  as  in  the 
ct provided;  p^^ovided^  it  should  not  be  lawful  for  said  par- 
es to  exercise  any  of  the  rights  or  franchise  granted  by  the 
ct  until  they  obtained  the  certificate  from  the  board  of 
onunissioners. 

la  the  month  of  May,  1863,  two  of  the  commissioners, 
•  W.  Pray  and  John  H.  Atchison,  made  the  following  re- 
i>tt,  in  accordance  with  the  requirements  of  the  legislature: 
We,  the  undersigned,  appointed  a  board  of  commissioners 
r  section  seven  of  an  act  entitled  'An  act  for  the  improve- 
©nt  of  the  east  branch  of  Carson  river,'  approved  Novem- 
)f  28,  1861,  respectfully  report  that  we  have  examined  the 
^tites,  booms,  and  aprons  in  said  river,  in  pursuance  of 
^  duties  prescribed  and  imposed  upon  us  by  said  act,  and 
ft  do  hereby  certify  and  declare  said  chutes,  booms,  and 
^10118  iu  said  river  to  be  safe  to  float  and  raft  logs  and  tim- 
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bers  without  damage  to  the  dams  below  thereon,  nulessthe 
said  river  should  rise  to  an  extraordinary  height  and  oyer' 
flow  its  banks." 

On  the  twenty-fourth  of  February,  A.  D.  1863,  the  fran- 
chisees formed  a  corporation,  and  adopted  the  name  "Car- 
son Eiver  Lumbering  Company." 

After  the  plaintiff  had  improved  the  river  by  the  con- 
struction of  chutes,  aprons,  and  booms,  and  the  remoTalof 
obstructions  from  the  channel,  the  defendants  who  bad  or- 
ganized an  association   styled   the   "Carson  Biver  Wood 
Company,"  placed  in  and  floated  down  the  stream  at  differ- 
out  times,  about  eight  thousand  nine  hundred  cords  of  wood, 
and  used  the  plaintiff's  improvements,  as  it  is  claimed,  in 
so  doing.     Upon  these  facts,  the  plaintiff  brings  au  actioa 
of  assumpsit  to  i*ecover  the  sum  of  eight  thousand  ninehui' 
dr^l  dollars,  which,  he  alleges,  is  a  reasonable  compensft' 
tion  for  the  use  of  the  river  and  the  improvements 
[*255]  placeil  thereon    by  it,   and   that  the  *defendants 
pn.>mi$ed  and  undertook  to  pay  that  sum  to  it.  Tho 
dofoudauts,  in  their  answer,  deny  all  the  material  allega^ 
lions  of  tho  complaint.     Ui>on  the  trial,  it  was  proven  that 
iho  dofoud:uits  did  use  the  river  as  alleged  by  the  plaintiff; 
Inu  whothor  the  defendants  ever  promised  to  pay  for  tho 
priviloi^^  of  doing  so,  or  not,  is  a  question  not  by  any  means 
9tMtVd  bv  tho  testimonv. 

TV.o  \\i  icht  of  evidence  is  decidedly  against  the  plainti^ 
w^vnx  th*:  iv>iut, 

'V!,a:  is>  h.^wovor,  a  question  not  necessary  to  be  deter- 
i*.v.rt\i  ou  this  apjval,  as  the  judgment  must  be  revenei 
n;v'/.  Ai:  error  ^vmrnituxl  by  the  court  in  refusing  to  giv^ 
^v*;.^:v.  iustruv'tivH^s  askexl  by  the  defendants,  and  in  giving 
v*:ht  :'s  a:  t;:v  rtxjuest  of  pLiiutiff.  Counsel  for  plaiDti^anl 
5?u^  \N*::r«  iv\^w  s^^m  to  have  acted  upon  the  assnmptioa 
^fc,^5  -.3  xv^s  r.v.^HXVssary  for  plaintiff  to  establish  a  promise 
or  x:r.xU'r;c4i.:v^  bv  :he  defendant,  but  that  the  law  would 
t^^N^*  AU  ;n.r/.c\l  m.^:i::<e  ftvna  the  use  of  the  river  and  iffl- 
IMoxvuwi^-s  l\\  :ho  vlefervlAnis.  The  jury  were  theref(»« 
ittNluwXvsi  \bAt  "  li  :L.^*y  i^^^M^veJ  that  no  special  agreement 
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plaintiff  for  the  use  of  tlie  franchise  and  improvements,  but 
Ibelieyed  that  the  defendants  made  use  of  the  same  in  the 
years  1864  or  1865,  or  both,  then  they  should  find  for  the 
plaintiff  in  such  sum  for  each  year  as,  in  their  estimation 
from  the  evidence  before  them,  would  be  a  fair  compensa- 
tion for  the  use  thereof;"  and  the  court  refused  to  give  the 
following  instructions  asked  by  the  defendants:  *'  No  right 
to  charge  for  the  use  of  the  river  or  improvements  is  ex- 
pressly granted  by  the  acts  of  the  legislature  put  in  evidence 
by  the  plaintiff;  no  such  right  can  be  implied,  and  no  im- 
plied contract  can  be  raised  from  such  use;  therefore,  in 
fliisform  of  action,  the  x>laintiff  cannot  recover." 

We  are  clearly  of  opinion  that  the  judge  below  on-ed  in 
charging  the  juiy  as  stated  above,  and  in  refusing  to  givo 
the  foregoing  instiniction  at  the  request  of  the  defendants. 
It  is  quite  evident  that  if  the  defendants  used  the  river  and 
plaintiff's  improvements  without  its  i>ermission  or  assent,  ic 
^mmitted  a  trespass;  and  if  the  plaintiff  cannot  waive  such 
tf^pass,  and  sustain  an  action  of  assumpsit  for  the  use  of 
™  river  and  improvements,  it  cannot  recover  in  this  form 
^  taction.     It  is  assumed,  in  the  instruction  given 
"J  *the  court  to  the  juiy  on  behalf  of  plaintiff,  that  [*253] 
•"^  law  would  raise  an  implied  promise  from  the  use 
^'  tlie  river  and  the  plaintiff's  improvements. 

The  old  rule  was,  that  what  was  a  tort  in  its  inception 
"^^Id  not  by  any  subsequent  transaction  be  made  the  foun- 
^^tion  of  an  implied  assumpsit.  And  though  this  rule  has 
^  ^me  peculiar  classes  of  cases  been  relaxed,  it  is  still 
"^^  general  rule.  In  most  actions  of  trespass  nothing  could 
^  more  repugnant  to  the  real  facts  than  an  implication  of 
^  X^romise  on  the  part  of  the  tortfeasor;  and  it  would  often 
'^  in  direct  conflict  with  his  express  declarations.  None 
"^11  claim  that  the  law  would  raise  an  implied  pix)mise  to 
E^y  rent  by  one  who  takes  possession  of  and  holds  lands  or 
^nements  by  force  and  under  a  claim  of  right  in  himself, 
^Or  that  the  law  will  raise  an  implied  promise  to  pay  a  cer- 
^Q  sum  of  money  as  damages  for  an  assault  and  battery. 
A^o  justify  a  recovery  upon  an  implied  assumpsit,  it  is  neces-> 
^uy  for  the  plaintiff  to  establish  facts  upon  which  a  promise 
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upon  the  part  of  the  defendant  to  pay  a  certain  snm  of 
money  can  reasonably  be  presumed.  But  no  sncU  promisi 
can  possibly  bo  presumed  where  tlie  act  constituting  tlie 
cause  of  action  is  done  in  defiance  of  plaintiff's  rights,  or 
under  a  claim  of  adverse  right. 

This  question  has,  however,  been  fully  settled  by  the 
courts,  and  is  no  longer  reis  integra.  It  has  been  frequently 
held  that  an  action  of  assumpsit  founded  upon  a  tort,  can 
only  be  maintained  in  cases  were  personal  property  is  un- 
lawfully taken  and  sold  by  the  tortfeasor.  In  such  case  the 
owner  of  the  property  may  waive  the  tort,  affirm  the  sale, 
and  have  an  action  for  money  had  and  received  for  the  pro- 
ceeds. There  is  also  another  class  of  cases  where  assumpsit 
will  lie  to  recover  damages  growing  out  of  a  tort,  and  that 
is  where  the  action  is  brought  against  the  executor  or  ad- 
ministrator of  the  wix>ngdoer.  The  courts  have  allowed 
assumpsit  in  this  latter  class  of  cases  simply  because  tres- 
pass will  not  lie,  the  tort  being  extinguished  with  the  death 
of  the  wrongdoer.  If  assumpsit  were  not  maintaiuable, 
there  would  be  a  failure  of  justice.  These  two  classes  of 
cases  are,  however,  the  only  exceptions  which  we  have  been 
ablo  to  find  to  the  geneml  rule.  In  the  case  of  /o/ifs  v* 
11kku\  o  Pick.  285,  the  court  say:  **The  plaintiff  declares 

in  assumpsit,  and  one  count  is  for  goods  sold  and 
[*254]  delivered.     *By  the  agreement  it  appears  tbat  the 

only  ground  for  snpjx)rting  this  count  is  that  the 
dofondant  cut  and  took  awav  certain  trees  from  land  claimed 
by  the  plaintiff,  and  for  the  pui-pose  of  the  argumeut,  ac- 
tually o\\  nod  by  him.  The  proper  action  would  undoubtedly 
bo  tivsp;iss  for  the  injuiy  to  the  laud,  or  trover  for  the 
trtvs.  But  the  plaintiff  contends  that  he  has  a  right  to 
Wiiivo  iho  tort,  and  charge  the  defendant  witli  the  trees  as 
sold  to  him.  l'iH)n  exiuuiuation  of  the  authorities  cited, 
which  are  woll  summeil  up  luid  commented  upon  by  Strong, 
J.,  ill  iho  opinion  of  the  court  of  common  pleas,  we  are 
siiiistiod  that  the  plaintiff  cannot  maintain  this  position. 
Thoro  is  no  contv:u*t,  express  or  implievl,  between  the  par- 
ties, and  therefore  an  action  tx  coitimciH  will  not  lie.  The 
wholo  oxleu\ol  \\i^  v!ioc\.xv\!k«^  ^Sk&^tUered  from  the  boob» 
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ms  to  be  that  one  whose  goods  have  been  taken  from  him 
letained  unlawfully,  whereby  he  has  a  right  to  an  action 
trespass  or  trover,  may,  if  the  wrongdoer  sell  the  goods 
I  receive  (he  moDey,  waive  the  tort,  affirm  the  sale,  and 
e  an  action  for  money  had  and  received  for  the  proceeds, 
case  can  be  shown  where  assumpsit,  as  for  goods  sold, 
in  such  case,  except  it  be  against  the  executor  of  the 
)ngdoer,  the  tort  being  extinguished  by  the  death;  and 
other  remedy  but  assumpsit  against  the  executor  re- 
ining." So  in  the  case  of  Bennett  v.  Francis  (2  Bosan- 
5t  &  Puller,  550),  Lord  Alvanly,  C.  J.,  after  saying  that 
did  not  intend  to  give  a  positive  opinion  upon  the  ques- 
a,  used  the  following  emphatic  language : 
'But  thus  far,  I  will  say,  that  it  does  appear  to  me  mon- 
3H8  to  cany  the  causes  to  any  such  extent  as  that  which 
\  been  contended  for,  and  that  they  do  not  warrant  the 
tclusion  which  has  been  drawn  from  them.  *  *  * 
0  not  find  that  the  judges  in  any  of  the  cases  have  gone 
far  as  to  hold  that  a  tort  may  be  convei-ted  into  a  con- 
5t.  *  *  *  All  that  is  to  be  collected  from  the  cases 
lis,  that  if  the  goods  be  converted  into  money,  the  court 

allow  the  plaintiff  to  waive  the  tort,  and  bring  an  action 
rhich  he  can  recover  nothing  more  than  the  sum  actually 
Mved." 

Tbese  authorities  are  directly  opposed  to  the  instructions 
3n  to  the  jury  at  the  request  of  the  plaintiff,  for  if  the 
s  cannot  be  waived  and  assumpsit  maintained, 
re  is  no  implied  promise  *  arising  out  of  the  [^55] 
mg.  "We  can  see  very  readily  how  tolls  might  be 
overed  from  a  trespasser  in  an  action  of  assumpsit.  The 
gives  the  right  to  collect  them,  and  if  the  plaintiff  shows 
t  right,  and  that  defendant  had  become  liable  to  pay  such 

by  doing  the  act  for  which  toll  is  authorized  to  be  col- 
ted,  the  law  would  at  once  raise  an  implied  contract  or 
mise  to  pay  the  customary  toll,  and  the  defendant  would 

be  allowed  to  plead  his  own  trespass  to  avoid  the 
ovory.  Upon  the  same  principle,  perhaps,  stallage  might 
recovered.  In  these  cases  the  trespass  would  not  appear 
IL  But  in  a  case  like  this,  to  show  that  defendants  made 
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use  of  tbe  river  and  plaintiff's  improvements  vithont  the 

permission  of   the  plaintiff,  is  showing  a  trespass  out  of 

which  no  implied  promise  could  well  arise.  But,  say  connsd 

for  plaintiff,  all  forms  of  action  are  abolished  by  ours^tnte, 
and  as  there  is  in  this  case  a  clear  right,  the  coart  should 

Dot  refuse  a  remedy.  To  this  it  is  simply  necessary  to  set, 
that  it  does  not  necessarily  follow  that  because  the  plaintif 
lias  a  right,  the  court  should  always  give  a  remedy,  wbetber 
ho  uses  the  proper  means  of  obtaining  it  or  not.  To  entitle 
him  to  recover  it  is  necessary,  not  only  that  there  be  a  good 
cause  of  action,  but  the  plaintiff  must  seek  his  remedy 
before  the  proper  tribunal  and  under  proper  pleadings.  It 
will  haixlly  be  claimed  that  because  the  forms  of  action 
have  been  abolished,  a  party  must  have  his  relief  whenever 
lie  asks  it,  whether  his  pleadings  be  in  accordance  with  the 
facts  out  of  which  the  action  arises  or  not.  Counsel  iroold 
hanlly  expect  to  recover  on  a  promissoiy  note  in  an  action 
in  which  the  complainant  charges  a  trespass  upon  land  or 
ik  bonis  asitoiiaUSf  nor  to  recover  damages  against  a  defend- 
ant for  trespass  in  an  action  in  which  he  is  sued  for  rent 
upon  a  lease.  If  in  such  a  case  there  is  a  failure  to  show 
a  lease,  there  could  be  no  recovery  in  that  action,  because 
there  would  be  a  failure  to  establish  the  fact  upon  nhich 
the  action  is  founded.  As  in  this  case  the  plaintiff  declares 
\\\x>n  a  contract,  if  he  fails  to  establish  it  there  must  bean 
end  of  the  action.  If  under  such  a  comphiiut  he  can  recover 
damages  in  tresi>ass  for  infringing  the  plaintiff's  franchise, 
there  can  be  no  good  reason  why  he  should  not  also  be  per- 
mittt»d  to  recover  ui>on  a  promissory  note  under  the  same 
pleading. 

We  do  not  think  such  indulgence  can  possibly  be  extended 

to  litigi\nts  under  any  system  of  practice. 
[*256]       *The   fact   that    there   was  evidence  introduced 

tending  to  sustain  all  the  counts  in  the  complaint, 
and  the  jury  having  found  a  general  verdict,  do  not,  it  seems 
to  us,  help  the  plaintiff's  Ciise  upon  this  appeal.  The  court, 
in  effect,  chargeil  the  jury  that  the  use  of  the  river  and  im- 
provements would  niiso  an  implied  promise  to  pay  what  sucli 
uso  wus  reasouaVAy  N\o\\k.    TkU  was  not  con«ct»  and  the 
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esnmption  is  that  it  misled  the  jury,  aud  is  therefore  saffi- 
Mit  to  reverse  the  jadgment. 

Though  we  consider  it  entirely  unnecessary  to  discuss  at 
Qgth  the  question  of  the  validity  of  the  act  of  the  legisla- 
re  granting  the  franchise  to  the  plaintiff,  and  the  question 
whether  the  condition  upon  which  it  was  granted  was 
implied  with,  yet  it  may  be  well  to  say  in  brief,  that  we 
•e  clearly  of  opinion  that  the  legislative  act  is  valid,  and 
lat  the  condition  was  fully  performed. 
The  judgment  below  must  be  reversed,  and  it  is  so 
rdered. 


RESPONSE  TO  PETITION  FOR  REHEARmO. 

By  the  Court,  Lewis,  C.  J. : 

Every  point  made  in  the  petition  for  rehearing  in  this  case 
as  thoroughly  considered  in  our  first  opinion,  and  no 
nthorities  are  cited  which  in  any  way  conflict  with  the  con- 
iosions  of  the  court  in  that  opinion ;  and  as  we  are  fully 
itigfied  that  the  law  is  coiTCctly  enunciated  therein,  we  do 
ot  feel  disposed  to  grant  a  rehearing  of  the  argument.  The 
eneral  rule  of  law  unquestionably  is,  that  what  is  once  a 
>rt  cannot  by  any  subsequent  transaction  be  made  the 
>Qndation  of  an  implied  assumpsit.  There  are  exceptions 
>  this  rule,  some  of  which  we  referred  to  in  the  original 
pinion,  but  this  case  does  not  come  within  any  of  the 
Kceptions. 

There  is  no  doubt  but  the  plaintiff  has  a  right  to  a  retrial 
the  issue  upon  the  pleadings  as  they  stand.  The  judg- 
©nt  was  reversed  upon  an  erroneous  instruction  given  by 
'®  court  below,  and  we  can  see  no  reason  why  plaintiff 
^ould  not  go  to  trial  on  its  present  complaint,  if  counsel 
"^  satisfied  that  a  contract  or  promise  on  the  part  of  the 
Pendants  can  be  proven.  The  former  judgment  of  this 
^Ort  must  stand,  and  a  new  trial  is  awarded. 

Bboskan,  J.,  did  not  participate  in  this  case. 
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JOHN  A.  PAXTON  et  al.,  Appellants,  v.  THE  BACON 
MILL  &  MINING  CO.,  Kespondeots. 

[2  Netada,  257,] 

ConpoBATioN — "Whkn  not  Liable  for  Priob  Indkbtedness  or  a  Poctio:i  op 
THK  STorKH(^LDEns. — When  a  corpomtion  is  formed,  the  capital  oriMW- 
porato  property  of  which  is  composed  partly  of  the  property  of  r  pre- 
existing nssociiition  and  partly  of  property  contribnted  by  corponton 
who  had  no  connection  with  the  previous  association,  the  corpontioDii 
not  bound  for  the  debts  of  the  late  association. 

Idem. — Tlio  stock  of  the  former  associates  would  b©  liable  for  tbedebbiof 
that  association,  but  the  creditors  of  that  association  would  )jaxt  BO 
claim  on  tho  corporate  j^roperty,  or  the  stock  of  those  corporatots  who 
were  not  connected  with  tho  original  association. 

Idem. — When  there  is  an  agrconicnt  between  all  the  parties  about  to  inoo^ 
porato,  that  tho  corporation  shall  assume  all  the  debts  of  the  prior  m»- 
ciation  ;  or  when,  after  incorporation,  the  corporate  body  assQUM  ftS 
tlu;  debts  of  the  old  association,  this  would  enable  the  creditors  tomiis- 
tain  assumpsit  against  the  corporation. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, Storey  County,  Hon.  Kichard  BisiNa  presiding. 

The  facts  are  stated  in  the  opinion. 

JViUicmis  &  Bixler,  for  Appellants. 

L,  Aldrich  and  C.  J.  Ilillyer,  for  Uespondents. 

[*258]     *By  the  Court,  Lewis,  C.  J.  : 

Fairfax,  Doako  &  Co.,  whilst  proprietors  of  the  Bacoa 
mining  ground,  contracted  the  indebtedness  upon  which  this 
action  is  founded,  by  over-drafts  on  the  bank  of  the  plaint- 
iffs; the  money  thus  obtained  being  used  in  the 
[*259]  development  and  working  of  the  *mine.  After  thia 
debt  was  contracted,  Fairfax,  Doake,  and  their  co- 
partners associated  themselves  with  the  proprietors  of  ft 
certain  quartz  mill,  and  incorporated  the  property  of  both 
associations  under  tho  name  of  the  Bacon  Mill  and  Miniug 
Compan}'.  By  this  arrangement  the  proprietors  of  the  mill 
received  an  interest  in  the  corporation  equal  to  one-foortt 
of  its  capital  stock,  and  the  owners  of  the  mine  received 
the  rema'mmg  WiieeriowxWi^,    Some  time  after  the  incotf^ 
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itioD:  was  perfected  the  plaintififs  presented  their  oc- 
mot  against  Fairfax,  Doake  &  Co.,  to  the  secretary  and 
)me  of  the  trustees  of  the  corporation  for  settlement ;  but 
lOugh  there  was  some  talk  or  negotiating  between  tAvo  or 
tree  of  the  trustees  and  the  plaintiffs  with  respect  to  the 
amand,  there  seems  to  have  been  no  assumption  of  it  by 
le  defendant,  nor  any  promise  to  pay  it.  The  only  per- 
>]is  who  in  any  way  seemed  to  acknowledge  the  plaintiffs' 
iftim  were  the  members  of  the  firm  of  Fairfax,  Doake  & 
'o.,  and  the  testimony  of  those  persons  clearly  shows  that 
tiey  never  intended  to  acknowledge  it  as  a  liability  of  the 
efendanty  but  only  that  they  would  endeavor  to  get  the  cor- 
•oittion  to  assume  it  and  to  make  some  arrangements  for 
Inpayment.  Mr.  Fairfax,  one  of  the  firm  of  Fairfax,  Doake 
B  Co.,  with  whom  the  plaintiffs  had  interviews  about  the 
liyment  of  their  demand  after  the  incorporation,  in  speak- 
Dg  of  the  conversation  between  himself  and  the  plaintiffs 
ipoQ  that  subject,  says  :  ''I  did  not  represent  the  defendant 
^tanyof  these  inter\'iews  or  conversations,  nor  was  I  author- 
EBd  to  do  80."  And  again  he  says  :  "All  I  have  to  say 
tore  is,  that  oa  owner  in  the  ground  I  was  always  ready  to 
Qakeany  fair  adjustment  of  any  claim  of  indebtedness  con- 
raoted  by  Mr.  Doake,  but  that  as  trustee  of  this  company 
^kave  never  undertaken  or  attempted  to  adjust  this  claim." 

Hr.  Pringle,  who  was  also  a  member  of  the  copartnership 
^Fairfax,  Doake  &  Co.,  says,  with  respect  to  the  conversa- 
^8  which  he  had  with  the  plaintiffs :  '  *  I  did  not  act  or  pro- 
?O0&  to  act  as  a  trustee,  because  there  was  no  meeting  of  the 
>Qard  of  trustees." 

Ihe  board  of  trustees  never  seem  to  have  in  any  way  acted 
9on  the  mafater,  nor  is  it  shown  that  there  was  any  agree- 
^*^  between  the  proprietors  of  the  mine  and  mill,  at  the 
lUikeof  incorporation,  that  the  corporation  should  assume 
■^B  liabilities  or  be  responsible  for  the  debts  of 
^irfax,  Doake  &  Co.  It  is,  however,  ^claimed  by  [*260] 
^tisel  for  appellant  that  such  understanding  or 
'GE'ioiiieDt  was  entirely  unnecessary;  that  the  liability  of 
k  defendant  for  those  debts  arises  from  the  fact  that  it  is 
^  MxsesBor.  of .  the  association  which  contracted  the  debt, 
KiiT.  Djm.— 49 
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and  has  received  a  transfer  of  all  its  property  for 
pose  of  carrying  out  the  object  of  the  association  oi 
Doake  &  Co.,  and  some  authorities  are  cited  to  sti 
position,  none  of  which,  however,  in  our  opinio 
remotest  manner  support  it. 

Had  the  mill  owners  all  been  members  of  the  fin 
fax,  Doake  &  Co.  at  the  time  the  debt  sued  on 
traded,  and  hod  they  formed  a  corporation  for  th< 
of  carrying  out  the  objects  of  the  partnership  or  as: 
without  taking  in  strangers,  in  such  case  the  co 
would,  perhaps,  be  primarily  liable  in  equity  for 
of  the  association  which  it  succeeded.  Under  sue 
stances  the  property  of  no  one  but  those  who  conti 
debt  and  were  originally  liable  would  be  token  or 
to  the  payment  of  it.  The  same  persons  continue 
business,  with  the  same  property,  with  no  si 
change  except  in  name.  In  such  a  case  there  is  i 
why  in  equity  the  corporation  should  not  be  prima 
for  the  debts,  as  it  has  succeeded  to  the  prbpei 
association.  But  if  the  rule  contended  for  by  a 
appellant  be  the  law,  the  property  of  a  stranger  U 
tract  of  indebtedness,  who  may  have  had  no  kno 
its  existence,  or  even  the  means  of  ascertaining  it, 
subjected  to  the  payment  of  the  liabilities  of  in 
with  whom  he  may  have  associated  himself  in  a 
enterprise  or  business.  Tlie  injustice  of  such  a  i 
apparent  that  no  subtlety  of  reason  can  well  di 
The  general  rule  of  law  is  that  none  are  liable  upoi 
except  those  who  are  parties  to  it,  but  here  it  is 
charge  an  entire  stranger  to  the  contract  with  the 
bility  of  discharging  it.  The  plaintiffs  had  no  lien 
mine;  the  formation  of  the  corporation  deprived  tl 
remedy  or  security;  the  interest  which  the  mi 
received  iu  the  corporation  was  doubtless  only  eq 
value  of  the  property  which  they  put  into  it;  the 
right  of  action  against  Fairfax,  Doake  &  Co.  contii 
no  incorporation  had  taken  place,  and  their  interc 
Bacon  Mill  &  Mining  Company  was  as  much  sub, 
token  to  salisly  V\iq  vi^m<dAid  of  plainti£b  as  tin 
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[ronnd  was  before  the  ^incorporation;  hence,  we  see  [*261] 
K)  equity  to  favor  the  rule  contended  for  appellants' 
ounsel.  The  case  of  an  incoming  partner  is  analogous  to 
his,  and  it  is  universally  held  that  he  is  not  chargeable  with 
he  liabilities  of  the  firm  contracted  before  he  became  a  mem- 
)er.  If,  instead  of  incorporating,  the  proprietors  of  the  mill 
ind  Bacon  mining  ground  had  formed  a  partnership,  the 
nitliorities  are  uniform  that,  without  a  promise  by  the  new 
inn,  the  mill  proprietors  would  not  be  liolden  for  the  debts 
>f  the  old  firm.     (Story,  Part.,  152,  153.) 

Why,  then,  should  they  be  any  more  liable  when,  instead 
t>!  a  partnership,  they  form  a  corporation?  There  would 
aeem  to  be  no  better  reason  for  subjecting  the  interest  of 
corporations  to  the  payment  of  the  debts  of  their  associates 
contracted  before  the  formation  of  the  corporation  than  for 
Loldiug  A.  liable  for  the  payment  of  the  debts  of  B.,  where 
there  is  no  ground  for  doing  so,  except  the  purchase  by  A. 
of  the  property  of  B. 

If  it  be  the  law  that  a  corporation  is  liable  for  the  debts 
of  some  of  its  members  contracted  in  the  furtherance  of  the 
common  object  before  they  associate  themselves  with  others 
m  the  corporation,  why  is  it  not  also  liable  for  the  individual 
liabilities  of  each  of  its  members  contracted  in  the  same 
pursuit?  We  apprehend  it  would  be  rather  diflScult  to 
establish  any  substantial  reason  why  the  rule  in  the  one  case 
rfiould  not  prevail  in  the  other.  The  rule  laid  down  in 
-^gellA  Ames  on  Corp.  169,  that  "if  an  association  becomes 
iDcori)orated,  and  the  corporation  accepts  a  transfer  of  all 
"16  property  of  the  association  for  the  purpose  of  carrying 
Ottt  the  object  of  the  association,  the  corporation  will  be- 
^Die  primarily  liable  in  equity  for  the  debts  of  the  associa- 
"On,"  certainly  does  not  apply  to  cases  where  strangers  to 
tto  association  unite  with  it  in  the  incorporation.  The  mem- 
*^^  of  the  original  association,  of  course,  continue  liable, 
^  if  no  incorporation  had  taken  place,  and  their  interest  in 
^corporation  may  be  sold  on  execution;  but  that  the  in- 
^^f^t  of  a  stranger  to  such  indebtedness  can  be  taken  to 
*^fjr  it,  is  a  doctrine  which  we  can  never  sanction  as  law. 
^Questionably  if,  when  the  mill  proprietors  and  mining 
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company  were  incorporated,  there  were  any  nnderstaDdiD<; 
or  agreement  between  the  respective  parties  that  the  cor- 
poration shonld  be  liable  for  the  debts  of  the  copartner- 
ship or  association,  this  action  conld  be  maintained, 
[^62]  becanse  ^that  would  be  a  sufficient  assumption  of 
the  debt  to  make  it  its  own.  Or  if,  after  the  incor- 
poration was  complete,  the  corporation  assumed  or  prom- 
ised upon  sufficient  consideration,  to  pay  the  creditors  d 
any  of  its  members,  in  such  case  also  the  action  coold  be 
maintained.  But  when  such  promise  is  relied  on  it  must 
be  clearly  proven,  for  the  presumption  is  against  it.  ¥e 
conclude,  therefore,  that  before  the  defendant  can  be  held 
liable  for  the  debts  of  Fairfax,  Doake  &  Co.,  it  will  be  ab- 
solutely necessary  for  the  plaintiffs  to  show  that  snch  vas 
the  understanding  between  the  parties  at  the  time  of  incor- 
poration, or  to  show  such  a  promise  as  will  be  sufficient  io 
bind  it  upon  contract.  Here,  no  such  promise  is  shovs. 
The  conversations  and  promises  of  Pringle  and  Fairfax  vere 
not  sufficient  to  charge  the  corporation  with  their  liabilities. 
The  judgment  of  the  court  below  must,  therefore,  be 
affirmed. 

Brosnan,  J.,  did  not  participate  in  this  decision. 


SAMUEL   HEAD,  Appellant,  v.  DANIEL  EDWABDS 

ET  AL.,    KeSPONDENTS. 
[2  Nkvada,  262.] 

*  Statute  of  Limitations — Act  or  Deoembkb  19,  1862  (Stat.  1862,  ft) 
CoNSTBUKD. — In  order  to  avail  himself  of  this  statate  a  party  miisiibo' 
that  the  final  act,  by  which  the  execution  of  the  instmment  beoootf 
complete,  is  done  out  of  the  State. 

«  Idem.— ii«nry  v.  The  Ccmfidence  G,  <fc  S,  M,  Co.,  1  Nev.  619,  to  the  efW 
that  when  a  dt;bt  secured  by  mortgage  is  barred  by  the  statute,  theDort- 
gage  is  not  thereby  extinguished,  afi&rmed. 

Appeal  from  the  District  Conrt  of  the  Sixth  Judicial  Dis- 
trict, Humboldt  County,  Hon.  E.  F.  Dunn  presiding. 

The  facts  are  stated  in  the  opinion. 

\X\  ^^vs,^Sll.  va\  aKer.  909;  9N«t.  IM. 
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Uae  &  Bliodes,  for  Appellant. 
M,  Clarke,  for  Bespondent. 

f  the  Court,  Lewis,  0.  J. :  [*263] 

is  action  was  brought  to  foreclose  a  mortgage  exe- 
.  by  the  defendants  to  secure  the  payment  of  a  prom- 
f  note,  bearing  date  at  Marysville,  in  the  state  of 
Drnia,  March  16,  a.  d.  1863,  and  made  payable  one 
from  the  date  thereof.  The  only  defense  pleaded 
e  defendants  is  the  statute  of  limitations,  and  to  sup- 
it  the  following  facts  are  set  up :  that  the  money 
hich  *the  note  and  mortgage  sued  on  were  giyen  [*264] 
advanced  to  the  defendant  Eyans,  at  Marysyille; 
hat,  so  far  as  he  was  concerned,  the  instruments  were 
ited  there  and  delivered  to  the  plaintiff,  to  be  sent  to 
ounty  of  Humboldt,  in  the  territory  of  Nevada,  for  exe- 
Q  by  the  defendant  Edwards;  that  they  were  so  sent  to 
and  were  executed  in  accordance  with  the  understand- 
between  Evans  and  the  plaintiff. 

e  allegation  of  these  facts  is  made  in  the  answer  in  the 
nring  manner:  ''  Said  defendant  Evans,  then  and  there, 
id  city  of  Marysville,  signed  said  note  sued  on,  and 
ated  and  acknowledged  said  mortgage,  and  then  and 
)  delivered  said  note  and  mortgage  to  plaintiff;  and  that 
signing  and  execution  of  said  note  and  mortgage  by 
idant  Edwards  was  afterwards  done  by  him  in  the  county 
Humboldt,  and  was  only  the  consummation  (in  part)  of 
laid  contract  of  loan  which  had  been  previously  entered 
by  said  defendant  Evans,  for  himself  and  defendant 
ards,  in  said  city  of  Marysville,  in  the  state  of  Cali- 


a. 


M)n  these  facts  it  is  claimed  that  the  action  is  barred  by 
act  of  the  territorial  legislature,  approved  December 
u  D.  1862,  which  declares  that  "an  action  upon  any 
ment,  contract,  obligation,  or  liability,  for  the  payment 
loney  or  damages,  obtained,  executed,  or  made  out  of 
territory,  can  only  be  commenced  within  six  months 
I  the  time  the  cause  of  action  shall  acci-ue."    If  the  note 
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sued  on  in  this  case  be  a  contract,  or  obligation  obtained  or 
executed  out  of  the  state  or  territory  of  Nevada,  there  can 
be  no  doubt  that,  so  far  as  the  note  is  concerned,  the  defend- 
ants* plea  is  good.  But,  in  our  opinion,  it  does  not  come 
Avithiu  the  statute  refeiTcd  to.  The  action  is  not  ossompsit 
for  money  loaned  in  the  state  of  California,  but  a  suit  in 
equity  upon  instruments,  the  execution  of  which  was  com- 
pleted in  the  territory  of  Nevada.  The  execution  of  tbe 
note  and  mortgage  was  not  pei*f ected  until  signed  by  all  tbe 
parties  to  them.  Until  the  execution  is  perfected,  theinstra- 
meut  is  inchoate  and  imperfect.  The  plea  of  the  statateof 
limitations  is  never  looked  upon  with  favor  by  the  courts, 
hence  a  party  relying  upon  it  must  clearly  make  out  his 
defense.  In  this  case,  the  defendants  allege  in  their  ansver 
that  the  signing  by  Edwards  at  Humboldt  was  the  consam- 

mation  of  the  transaction  left  inchoate  by  ETans; 
[*265]  and,  in  our  opinion,  it  is  necessary  for  the*party 

seeking  to  avail  himself  of  this  statute  to  show  that 
the  final  act  by  which  the  execution  of  the  instromeut 
becomes  complete,  is  done  out  of  the  state;  a  partial  exe- 
cution without,  when  the  final  and  finishing  act  is  done 
within  the  state,  will  not  be  sufficient.  True,  so  far  as 
Evans  was  concerned,  the  execution  was  complete  in  tbe 
state  of  California,  but  in  no  sense  of  the  wonl  can  it  be 
said  that  the  Insirumeuis  were  executed  before  all  the  parties 
had  signed  them.  But  even  if  the  statute  was  a  complete 
defense  to  the  note,  the  court  below,  under  the  ruling  of 
this  court  in  the  case  of  Henry  v.  Tlie  Confidence  Co.  (1  Xev. 
G19),  should  have  permitted  a  foreclosure  of  the  mortgage. 
We  agree  with  counsel  for  respondent  that  when  aa 
appeal  is  taken  merely  from  the  judgment,  the  appellate 
court  cannot  review  errors  which  do  not  appear  on  tbe 
judgment-roll,  and  in  this  case  we  have  not  done  so.  Tbe 
defense  disclosed  by  the  answer  being  insufficient,  even  if 
established  by  proof,  we  have  not  deemed  it  necessaiy  ^ 
look  beyond  the  judgment-roll.  The  court  below  erred  in 
dismissing  the  bill,  and  its  judgment  most  be  reversed. 

13kosna>?,  3 .,  Olvv\ \io\. -^^xNACA^^VftVKiVlua  decision. 
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fATE  OF  NEVADA,  Eespondent,  v.  JESSE  BONDS, 

Appellant. 

[2  Nkvada,  265.] 

'KiTDCBirr  NOT  ooNTAiNiNO  Ai<L  THB  EviDBKOE. — ThiB  ooort  caimot  reYerse 
a  jadgmeut  for  want  of  sofflcient  evidence  to  sustain  the  verdict,  unless 
the  record  shows  that  all  the  material  evidence  is  before  us. 

QtDEMTAL  DisCHABOK  ov  PisTOL — Pbesumptions. — When  a  party  draws  a 
pistol  with  the  avowed  intention  of  killing  another,  third  parties  inter- 
fere to  prevent  the  threat  being  carried  out;  the  pistol  goes  off,  and  the 
party  threatened  is  killed;  the  natural  presumption  would  be  that  the 
defendant  had  succeeded  in  carrying  out  his  intention,  notwithstanding 
the  interference. 

UCATB — ADiiissiBZLiTY  AKD  EiTEcr  OF. — Evidence  of  threats  made  by  de- 
fendant may  be  proved  not  only  to  establish  the  killing,  but  when  the 
killing  is  admitted,  for  the  purpose  of  establishing  motive  or  delibera- 
tion. When  a  threat  is  made  against  a  party,  unless  he  will  do  some- 
thing which  he  fails  to  do,  and  the  threat  is  afterwards  executed,  it 
would  seem  to  be  as  conclusive  as  if  it  had  not  been  connected  with  a 
condition. 

^Appeal  from  the  District  Court  of  the  Seventh  [*266] 
dicial  District,  Lander  Conntj,  the  Hon.  W.  H. 
atty  presiding. 

The  sixth  instruction  asked  by  the  defendant  was  in  these 
rds:  "A  threat  coupled  with  a  condition  is  never  regarded 
law  as  of  binding  force,  unless  the  condition  be  of  such 
iharacter  as  that  the  party  threatened  cannot  comply  with 
)  condition;  e.g.,  if  a  party  be  threatened  by  another 
it  unless  he  leave  a  certain  place  or  house,  or  unless  he 
►p  coming  to  the  party  threatening's  house,  he  will  shoot 
n;  here  the  party  threatened  may  leave  the  place,  or  stop 
iling  at  the  house  of  the  party  threatening,  and  no  harm 
II  result.  A  party  making  such  threats  could  not  be 
nnd  over  to  keep  the  peace.  So  in  the  present  case.  If 
3  threat  or  threats  were  made  conditionally,  they  are  not 
such  binding  force  as  if  they  had  been  made  uncondi- 
inally." 
The  other  facts  appear  in  the  opinion. 

(1)  8  Nev.  689;  S  Nev.  349;  7  Nev.  68;  9  Nev.  33. 
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Harry  /.  IJiomton,  for  Appellant. 

George  A.  Notirse,  Attoniey-Genei^l^  tor  Bespondent 

By  the  Court,  Lewis,  C.  J. : 

The  judgment  in  this  case  must  be  affirmed.  As  it  is  not 
sbowu  that  the  statement  contains  oZZ  the  evidence  produced 
at  the  trial,  we  cannot  say  that  the  verdict  was  not  JDStified 
by  the  proof.     Unless  all  the  material  evidence  introduced 

at  the  trial  be  brought  before  us,  we  cannot,  of 
[*267]  course,  pass  upon  its  sufficiency.     To  justify  *« 

appellate  court  in  setting  aside  a  verdict  upon  the 
ground  of  insufficiency  of  the  evidence,  the  record  which  is 
presented  to  it  must  purport  to  embody  all  the  material  eti- 
dence  adduced  at  the  trial. 

But  it  is  unnecessary  to  rely  upon  that  point,  for  we  con- 
sider the  evidence  presented  to  us  fully  sufficient  to  support 
the  verdict  of  the  jury.     The  principal  facts,  about  which 
there  is  no  dispute,  make  a  strong  case  against  the  defend- 
ant.    He  is  shown  to  have  entered  the  saloon  where  the 
deceased  was  killed,  demanded  some  money  which  he  claimed 
the  deceased  had  belonging  to  him,  and  threatened  to  shoot 
him  if  he  did  not  comply  with  his  request,  and,  at  the  same 
time,  drawing  a  pistol  as  if  to  execute  his  threat.     Twope> 
sons  who  were  present  interfered  to  prevent  violence,  and, 
in  the  struggle  between  them  and  the  defendant,  the  pistol 
w^as  discharged  whilst  in  the  hands  of  the  defendant,  and 
the  shot  took  effect  in  the  breast  of  deceased,  inflicting  the 
mortal  wound  from  which  he  soon  afterwards  died.    Those 
facts  were  sufficient  to  justify  the  conviction.     If  the  pistol 
was  accidentally  discharged,  that  was  a  matter  of  defense 
which  devolved  upon  defendants  to  establish.     From  the 
testimony,  as  it  is  presented  to  us,  we  have  no  reason  to 
presume  that  such  was  the  case.     The  defendant  threatened 
to  shoot  the  deceased  if  he  did  not  return  Bome  money  vhid 
defendant  claimed;  drew  his  weapon  to  execute  his  threat; 
the  money  was  not  returned.     Third  persons  interfered, » 
scuffle  ensued,  and  the  deceased  was  shot.     It  is  possible 
the  pistol  was  diacViat^^aii  T\.Q.CA!ifcTAa.lly^  but  that  does  not 
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em  to  have  been  established  to  the  satisfaction  of  the  jury; 
id  in  the  absence  of  proof  to  that  effect,  the  most  natural 
Bclusion  is,  that  the  defendant,  even  in  the  struggle  with 
dLd,  succeeded  in  carrying  out  his  purpose  and  executing 
s  threat.  Through  the  entire  struggle  he  was  probably. 
lertiDg  himself  to  bring  his  weapon  to  bear  upon  the 
)oeased,  and  when  he  succeeded  in  doing  so,  fired.  This 
certainly  the  only  rational  conclusion  Ave  can  arrive  at 
om  the  evidence  before  us,  and  the  jury  undoubtedly 
lived  at  the  same  conclusion.  The  guilt  of  the  defend- 
it  was  proven  to  the  satisfaction  of  the  jury,  and  the  record 
)e8  not  waiTant  this  court  in  holding  that  they  should  have 
und  a  different  verdict.  Hence  we  could  not  feel  justified 
Betting  aside  the  judgment  and  awarding  a  new  trial. 
*The  sixth  instruction  asked  by  the  defendant  was  [*268] 
•operly  refused.  Evidence  of  threats  employed  by 
e  defendant  against  a  person  whom  he  has  killed,  is 
Imissible  not  only  for  the  purpose  of  raising  a  presump- 
>Q  that  the  killing  was  done  by  him  in  cases  where  that 
ct  is  not  clearly  established  by  other  proof,  but  also  for 
16  purpose  of  showing  the  deliberation  or  premeditation. 
I  this  case  all  the  circumstances  of  the  killing  were  detailed 
^  eye-witnesses;  hence  the  proof  of  the  threat  to  kill  was 
Jy  for  the  purpose  of  establishing  the  intent  to  take  life — 
9  motive  aforethought.  Now,  when  a  threat  is  coupled 
Ui  a  condition  and  the  condition  is  not  complied  with,  as 
4-  the  case  here,  and  the  threat  is  afterwards  executed, 
^f  of  it  would  be  as  conclusive  of  the  defendant's  pre- 
^tated  violence  as  if  there  had  been  no  condition. 
tf  the  condition  had  been  complied  witli  and  there  was  a 
nbt  as  to  whether  the  defendant  did  the  killing,  and  the 
teat  was  proven,  with  other  circumstances  to  establish 
U  fact,  the  condition  and  compliance  with  it  might  be  of 
lue  weight  in  favor  of  the  defendant.  But  in  a  case  of 
is  kind,  the  condition  would  seem  to  be  of  no  consequence. 
Ihe  judgment  of  the  court  below  must  be  affirmed,  and 
is  so  ordered. 

Bbosnan,  J.y  did  not  participate  in  this  decision. 
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STATE  OF  NEVADA,   Appellakt,  v.   H.  W.  SALES, 

Respondent. 

[2  Nevada,  2G8.] 

Attempt  to  coimrr  Embbaceby. — There  in  no  each  crime  known  to  the  kt 
as  an  aUempt  to  commit  embracery.  Embracery  is  itself  bat  an  attempt 
to  do  a  wrong. 

Appeal  from  a  decision  of  ibe  District  Gourt  of 
Seventh  Judicial  Disti-ict,  Hon.  W.  H.  Beatti  presiding. 

The  facts  are  stated  in  the  opinion. 

IL  P.  Bmikuif  for  Appellant. 

//.  Mayenbaum^  for  Bespondent. 

[*269]      *By  the  Court,  Lewis,  C.  J. : 

The  indictment  in  this  action  charges  the  defendant  wiib 
*'tho  crime  of  an  attempt  to  commit  the  crime  of  embra^ 
orv.**  The  facts  set  out  in  the  bill  to  support  thiscbaigo 
are  substantially  as  follows: 

The  defendant,  whilst  acting  as  a  juror  in  a  certain  civil 
action  iHMuling  in  the  district  court  for  the  county  of  Lander, 
appriV4ohed  one  of  the  attorneys  in  the  cause  and  offered  to 
secure  and  rotum  a  venlict  for  the  defendant  for  the  siuD 
of  ono  hundrtHl  dollars.  There  is  no  charge  that  he  was 
oorniptly  intluenced,  or  that  he  attempteil  in  any  way  cor- 
ruptly to  induenee  his  fellows.  Tiie  substance  of  the  indict- 
ment i*  an  oflfer  to  secure  a  verdict  for  the  defendant  in  tli« 
action  for  a  sum  of  money.  To  this  indictment  the  defend- 
nut  put  in  a  genend  demurrer,  which  was  sustained,  and 
the  oas^  was  resubmitteil  to  the  grand  jury.  The  only 
question  [lesenteil  to  this  court  for  determination  is  whether 
the  faots  vletaileil  in  the  indictment  constitute  an  indictable 
oliense.  Whilst  we  are  inclined  to  the  belief  that  tie 
defendant  might  W  held  under  a  proper  indictment^  we  do 
not  diiiik  the  bill  pr^^seuteil  to  us  in  this  record  charges  the 
defonvUnt  with  any  crime  ki\own  to  the  law.  Embracerjris 
ilo£uod  lo  V>o  siu  «AWia^\\$\  ^\NXiftT  ^Q«rty,  or  a  stranger,  to 
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apt  or  influence  a  jury,  or  to  incline  them  to  favor  one 

by  gifts  or  promises,  threats  or  persuasions,  or  by 
ructing  them  in  the  cause,  or  any  other  way,  except  by 
liug  and  enforcing  the  evidence  by  counsel  at 
trial,  whether  the  jurors  *give  a  verdict  or  not,  [*270] 
whether  the  verdict  be  ti'ue  or  false.     {Gihba  v.  ; 
ey,  5  Cow.  503;   1  Bouv.  Law  Diet.,  Embracery;   Stat. 

1861,  Sec.  112,  p.  79.)  There  is  no  such  crime  spe- 
illy  recognized,  either  at  common  law  or  by  the  statutes 
ais  State,  as  that  of  an  attempt  to  commit  embracery, 
he  crime  itself  consists  of  a  mere  attempt  to  do  an  act 
0  accomplish  a  result,  it  is  difficult  to  comprehend  how 
e  can  be  an  atlempt  to  commit  such  crime.  Any  attempt 
ffbrt  corruptly  to  influence  a  juror,  whether  it  be  suc- 
ful  or  not,  is  itself  embraceiy.  The  crime  may  be  com- 
ed  though  the  object  of  the  embracer  be  not  accom- 
led,  and  his  only  act  consists  of  an  attempt  to  carry 
a  corrupt  purpose.  If,  therefore,  there  be  any  act 
)  to  carry  out  such  corrupt  purpose,  whether  it  be 
essful  or  not,  such  act  would  be  sufficient  to  constitute 
;rime  of  embracery.  Hence  it  would  seem  there  can  be 
ach  specific  crime  as  an  attempt  to  commit  embracery. 

other  words,  there  can  be  no  indictment  for  an  attempt 
ommit  a  crime  which  crime  itself  is  but  an  attempt  to 

criminal  act.  It  is  a  general  rule  of  the  common  law 
an  attempt  to  commit  a  crime  is  itself  a  crime,  but,  in 
)pinion,  from  the  very  nature  of  the  crime  of  embracery, 
3  can  be  no  attempt  to  commit  it.  However,  notwith- 
ling  the  demurrer  to  the  indictment  was  well  taken,  we 
QO  reason  why  the  defendant  might  not  be  indicted  and 
shed  for  soliciting  and  inciting  another  to  commit  the 
e  of  embracery,  if  it  can  be  shown  that  he  did  so. 
le  common  law  made  it  an  indictable  oflense  to  solicit 
her  to  commit  a  felony  or  misdemeanor.  (1  Buss.  Cri. 

In  Bex.  V.  Higgins  (2  East.,  5),  it  was  held  that  to 
it  a  servant  to  steal  his  master's  goods  was  a  misde- 
[lor,  though  it  was  not  shown  that  the  servant  stole  the 
by  nor  that  any  other  act  was  done  except  the  soliciting 
inciting.     In  delivering  his  opinion  in  that  case.  Lord 


780  State  of  Nevada  v.  Saubs.  [Bap.GL 


Opinion  of  the  Court— Lewis,  C.  J. 


Kenyon  says:  ''  But  it  is  agreed  that  a  mere  intent  to  com* 
mit  evil  is  not  indictable  witboat  an  aot  done;  but  is  there 
not  an  act  done  when  it  is  charged  that  the  defendant  solic- 
ited another  to  commit  a  felony  ?    The  solicitation  is  an  act) 
and  the  answer  given  at  the  bar  is  decisive  that  it  vonld  be 
sufficient  to  constitute  an  overt  act  of  high  treason." 
[^71]   So  Le  Blanc,  J.,  ^in  the  same  case,  says:  "Itifl 
contended  that  the  offense  charged  in  the  seooml 
count,  of  which  the  defendant  has  been  convicted,  is  no 
misdemeanor,  because  it  amounts  only  to  a  care,  wish,  or 
desire  of  the  mind  to  do  an  illegal  act.     If  that  were  so, 
I  agree  that  it  would  not  be  indictable.     But  this  is  i 
charge  of  an  act  done,  namely,  an  actual  solicitation  ot  a 
servant  to  rob  his  master,  and  not  merely  a  wish  or  denre 
that  he  should  do  so.     A  solicitation  or  inciting  of  anothsTi 
by  whatever  means  it  is  attempted,  is  an  act  done,  and  thai 
such  an  act  done  with  a  criminal  intent  is  punishable  by  in- 
dictmeut  has  been  clearly  established  by  the  several  csiei 
refeiTed  to."    Whatever  was  a  crime  at  common  law  is  abo 
punishable  by  section  151,  p.  88,  of  the  statutes  of  thestslB 
of  Nevada,  which  declares  tliat  ''all  offenses  recognized bf 
the  common  law  as  crimes,  and  not  herein  enumerated, 
sball  be  punished  in  cases  of  felony  by  imprisonment  is 
the  territorial  prison  for  a  term  of  not  less  than  one  year  nor 
more  tban  five  years;  and  in  case  of  misdemeanors,  byiS' 
prisoument  in  the  county  jail  for  a  term  not  exceeding  six 
mouths  nor  less  than  one,  or  by  fine  not  exceeding  five  hTm- 
dred  dollai-s,  or  by  both  such  fine  and  imprisonment. ** 

Under  this  view  of  the  law,  if  the  defendant  solicited  ibe 
attorney  to  employ  money  to  corruptly  influence  the  jvxjt 
he  is  indictable  for  inciting  or  soliciting  another  to  commit 
the  crime  of  embracery.  But  the  indictment  in  this  case 
does  not  sufficiently  chaise  such  an  offense.  The  court  be- 
low, therefore,  ruled  correctly  in  sustaining  the  demnirer, 
and  in  resubmitting  the  case  to  another  grand  juxy. 

Judgment  affirmed. 
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LMES  D.  CHAMPION,  Eespondent,  v.  E.  C.  SESSIONS 

ET  AL.,  Appellants. 

[2  Nktada.  271.] 

kBOBa^MusT  Atfibmatitelt  Affsab. — To  enable  this  court  to  rererse  an 
order  of  the  district  court,  the  error  complained  of  most  affirmatively 
appear.  All  i)re8amptions  are  in  favor  of  the  regolority  of  the  pro- 
ceedings in  the  court  below. 

Dim  CoMviBBXoiiBBS — INJUNCTION.— When  a  bill  is  filed  restraining  county 
commiBsioners  from  opening  a  road  on  the  ground  that  they  have  not 
nasooRed  the  damages  and  provided  for  the  payment 'thereof, 
it  is  error  to  grant  a  perpciuo/ injunction.    The  commissioners  [*272J 
should  only  be  restrained  until  they  have  complied  with  the  pre- 
liminary requirements  of  the  statute. 

Appeal  from  the  Fourth  Jadioial  District,  Washoe  County, 
Ion.  C-  C.  Goodwin  presiding. 

This  was  a  bill  filed  against  the  county  commissioners  of 
l^ashoe  county,  to  restrain  them  from  opening  a  public 
ighway  through  the  lands  of  the  plaintiff.  The  grounds 
died  upon  to  support  the  injunction  Avere,  that  no  damages 
^  been  assessed  for  the  use  of  the  land  dedicated  to 
>o  public,  and  no  provision  made  for  the  payment  of  any 
images  that  might  arise.  The  district  court  refused  to 
^nt  the  injunction,  and  dismissed  the  bill.  The  plaintiff 
b>pealed,  and  this  court  reversed  that  order  and  sent  it  back 
^1*  further  proceedings.  The  district  court  then  made  an 
^er  granting  a  perpetual  injunction.  From  this  the  com- 
missioners appealed. 

B,  M.  Clarke^  for  Appellants. 

Wallace  dk  Flacky  for  Bespondents. 

By  the  Court,  Lewis,  C.  J. : 

It  is  claimed  by  appellants  that  the  court  below  erred  in 
asuing  the  restraining  order  against  the  defendants 
rithout  notice  to  them  ^of  the  intention  to  do  so.  But  [^273] 
liere  is  nothing  in  the  record  showing  that  such 

(1)  4  Ner.  71;  4  Nvr.  414: 
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was  the  fact.  It  appears  that  after  the  filing  of  the  remitti- 
tnr  of  this  court  in  the  court  below  the  restraioing  order 
was  issued  ;  but  whether  notice  had  been  given  to  the  de- 
fendants or  not  does  not  appear.  In  this  respect  the  record 
shows  no  error.  As  all  presumptions  are  in  favor  of  the 
regularity  of  the  proceedings  of  coarts  of  record,  error  to 
be  available  on  appeal  must  be  affirmatively  shown. 

We  cannot  presume  that  no  notice  was  given  to  the  de- 
fendants that  would  be  in  direct  conflict  with  the  rule  of 
law  above  referred  to.  If  the  appellants  wished  to  take 
advantage  of  that  point  upon  appeal,  they  should  have  pre- 
pared a  statement  showing  that  no  notice  was  given.  Hero 
there  is  no  statement,  and  the  appeal  is  simply  from  the 
judgment.  The  second  point  made  by  appellants  is  equally 
unavailable  upon  this  record.  Without  saying  whether  it 
was  necessary  for  the  plaintiff  below  to  introduce  proof  of 
the  facts  set  out  in  his  bill  before  a  decree  could  properly 
be  entered  in  his  favor,  we  may  say  that  the  record  does 
not  show  whether  evidence  was  introduced  or  not:  hence 
this  point  is  open  to  the  same  objection  as  the  first. 

Tliere  is,  however,  an  error  in  the  judgment  which  will 
necessitate   a  modification  of  it.     The  injunction  granted 
by  the  court  is  final  and  poi-petual,  so  that  under  no  circum- 
stances could  the  defendants  hereafter  proceed  with  the 
opening   of  the   road   in   question,    even   if   compensation 
should  be  tendered  to  the  plaintiff  for  the  land  taken  for 
that  purpose.     Such  an  injunction  is  not  warranted  by  the 
pleadings  or  the  law;  for  the  defendants  have  an  undoubted 
riglit  to  open  the  road  by  virtue  of  the  provisions  of  an  act 
entitled  ''An  act  in  relation  to  public  highways,"  approTcd 
March  9,  a.d.  1866.  (Laws  of  1866,  252.)     But  this  decree 
perpetually  enjoins  the  defendants  from  opening  the  road 
througli  the  premises  of  the  plaintiff,  whilst  the  only  relief 
which  tljo  plaintiff's  bill  entitles  him  to  is  an  injunction 
against   the   defendants    until    they   have    complied  with 
certain  requirements  of  the  law  above  referred  to.    The 
decree  must  therefore  be  so  modified  as  only  to  enjoin  the 
defendants   from  opening  the  road  in  question  until  the 
i^robable   damage  \f\i\Qi\i  \i^  vrill  suffer  thereby  shall  be 
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ascertained,  and  provision  made  for  the  payment  thereof, 
IS  required  by  section  5,  of  the  act  of  March  9th, 
^1866.  When  the  requirements  of  that  act  are  [*274] 
implied  with,  the  road  can  be  opened.  But  as  the 
'ecord  brought  before  us  shows  no  error  but  this  in  the 
ndgment,  we  cannot  reverse  but  only  modify  it  as  above 
tated. 

The  court  below  will  therefore  modify  the  decree  as  we 
lave  suggested.     The  appellants  are  entitled  to  their  costs. 

Bbosnan,  J.,  did  not  participate  in  this  decision. 


' .  B.  LOBDELL,  Respondent,  v.  D.  C.  SIMPSON  et  al., 

Appellants. 

[2  Nevada,  274.  J 

l^ATKB  Bights — Pbiob  Appbopbiation. — Where  the  right  to  the  use  of  run- 
ning water  is  based  upon  appropriation,  and  not  upon  an  ownership  in 
the  soil,  the  first  appropriator  has  the  superior  right. 

J>KM. — When  a  plaintiff  claims  water  on  the  ground  of  prior  appropriation : 
Ileld,  error  to  refuse  this  instruction:  **  The  plaintiff  is  not  entitled  to 
any  greater  quantity  of  the  water  of  Desert  Creek  than  he  actually  ap- 
propriated prior  to  defendant's  appropriation." 

[OEM — SuBSBQUSNT  AppBOPBiATOBs. — The  first  appropriator  has  the  right  to 
all  water  appropriated  by  him  as  against  subsequent  appropriators,  and 
has  the  right  to  erect  dams,  divert  water,  etc.,  before  any  subsequent 
appropriation,  but  not  to  make  any  new  dams  or  diversions  of  water  to 
the  damage  of  the  subsequent  appropriator,  who  has  a  right  to  have  the 
water  continue  to  flow  as  it  flowed  when  he  made  his  appropriation. 

Appeal  from  the  District  Court  of  the  Ninth  Judicial 
District,  Esmeralda  County,  Hon.  S.  H.  Wright,  Judge  of 
ihe  Second  Judicial  District,  presiding. 

The  facts  necessary  to  a  full  understanding  of  the  points 
iecided  sufficiently  appear  in  the  opinion. 

Aldrich  dt  De  Long,  for  Appellant. 
Quint  dt  Hardy f  for  Bespondents. 

(1)  4NeT.  6U;  10  Not.  218. 
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[*276]      *By  the  Court,  Lewis,  C.  J.  : 

**  Every  proprietor  of  lands  on  tlie  banks  of  a  riyer,"  says 
Chancellor  Kent,  ''has  naturally  an  equal  right  to  tbeuse 
of  the  water  which  flows  in  the  stream  adjacent  to  his  lands, 
as  it  was  wont  to  i-un,  without  diminution  or  alteration.  No 
proprietor  has  the  right  to  use  the  water  to  the  prejudice  of 
other  proprietors  above  or  below  him  unless  he  has  a  prior 
right  to  divert  it,  or  a  title  to  some  exclusive  enjoyment. 
Ho  has  no  property  in  the  water  itself,  but  a  simple  usafruct 
while  it  passes  along.     Aqua  cun^et  et  debet  cun*ere  ntcurrm 
solelxU  is  the  language  of  the  law.     Without  the  coDsent  of 
the  adjoining  proprietors  he  cannot  divert  or  diminish 
quantity  of  the  water  which  would  otherwise  descend  to 
proprietor  below,  nor  throw  the  water  back  upon  tbe  pro- 
prietors above  without  a  grant,  or  an  uninterrupted  eujoy- 
ment  of  twenty  years,  which  is  an  evidence  of  it."    This  is 
the  clear  and  well-settled  general  doctrine  of  the  common 
law  of  watercourses.     The  quantity  of  water  in  a  natand 
8trtM!Uu  could  in  no  case  be  diminished  to  the  prejudice  of 
other  proprietors,  except  when  necessary  for  domestic  uses, 
and  for  the  watering  of  stock.    If  a  reasonable  use  of 
[*i!77]  the  water  for  *these  purposes  materially  diminished 
tho  qwintity  to  the  prejudice  of  the  proprietors  be- 
low, no  action  would  lie,  because  these  were  considered 
privilo4^.\i  uses.    Some  of  the  courts  have  held  that  it  might 
al$\>  Ih>  taken  for  the  purpose  of  irrigating  land,  though  the 
prv^prieioi-s   Ih>1o\v   were   prejudiced   thereby;    the  weight 
\xf  ;iuthoritiess  however,  would  seem  to   be  against  tbosa 
\Uvisivni:^. 

Wl:i;st  every  riparian  proprietor  has  a  right  to  the  reaa- 
on^Me  x:s^^  of  the  water  for  any  purpose  which  does  not 
\)iiuiu:sh  is*  quantity  or  deteriorate  its  quality  to  the  injniy 
\xf  ilu^>e  IvU^w  liim  on  the  same  stream,  he  has  no  right  to 
UM^  \*v  x;e:a;:i  is  ujv^n  his  own  land  for  any  purpose  whieU 

>jivwM  r*^s;;*^  rrt  hivUoialiv  to    anv  other:  sic  tUere  (no  t<' 

ft     •  •  •  ' 

^>H,\N\'i'*  v.",  j,ipr:\:,<  is  the  maxim  which  the  courts  recognia^ 
113ft  .^  vwle  >^Uich  luas:  govern  riparian  proprietors  in  the  us^ 
\\f  luxxxuxx^  \i-A\«x.    Tb^  »aMygk%\?Qwa  condition  of  the  settlers 
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md  miners  upon  the  public  land  in  California  has  induced 
the  courts  of  that  state  to  depart  from  the  strict  rules  of  the 
Bommon  law,  and  to  recognize  priority  of  appropriation  as 
it  toandation  of  right  to  the  use  of  ninning  water.  The 
rule  adopted  in  California,  when  viewed  in  the  light  of  the 
fiocessities  which  induced  its  adoption,  is  founded  upon  the 
clearest  principles  of  justice.  The  right  to  land  in  that 
Btate,  resting  as  it  did  for  years  upon  no  other  titles  but 
ihat  of  prior  occupation  and  appropriation,  the  right  to  the 
use  of  running  water  was  also  acquired  in  the  same  way. 
Bo  the  doctrine  is  well  settled  in  California  that  as  between 
persons  claiming  water,  merely  by  the  appropriation  of  the 
water  itself,  he  has  the  best  right  who  is  first  in  time. 
"We  presume  that  it  is  not  to  be  doubted,"  says  Judge 
Baldwin,  in  the  case  of  (hitman  v.  Dixon  (13  Cal.  38),  "that 
fl»e  defendants  having  first  appropriated  the  water  for  their 
mill  purposes,  are  entitled  to  it,  to  the  extent  appropriated, 
tod  for  those  purposes  to  the  exclusion  of  any  subsequent 
tppropriation  of  it,  for  the  same  or  any  other  use.  We 
Idd  the  absolute  property  in  such  cases  to  pass  by  appro- 
priation as  it  would  pass  by  grant."  So  in  the  case  of  DnUe 
Canal  and  Ditch  Co.  v.  Vaughn  (11  Cal.  152),  Mr.  Justice 
Reld,  in  delivering  the  opinion  of  the  court,  says:  **The 
first  appropriator  of  the  water  of  a  stream  passing  through 
^  public  lands  in  this  state  has  the  right  to  insist  that  the 
water  shall  be  subject  to  his  use  and  enjoyment  to 
*tke  extent  of  his  original  appropriation,  and  that  p278] 
lb  quality  shall  not  be  impaired  so  as  to  defeat  the 
Purpose  of  its  appropriation. 

In  this  action,  the  plaintiff  seems  to  have  relied  solely 
^^  his  prior  appropriation  of  the  waters  of  Desert  creek. 
1*0  rights  by  virtue  of  his  riparian  proprietorship  seem  to 
**^©  been  claimed.  True,  in  the  amended  complaint  it  is 
"cged  that  the  natural  channel  of  the  stream  passed  through 
^  land,  and  that  the  waters  of  the  creek  naturally  flowed 
'^  and  upon  his  premises.  It  is  admitted,  however,  in 
^^  record,  that  he  had  no  title  in  the  premises,  except  as  a 
'.^te  occupant  of  public  land,  and  he  does  not  claim  that 

'^teby  he  in  entitled  to  have  all  the  waters  of  the  creek 
K  vT.  Dec— 60 
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flow  in  its  natural  chaunel  upon  Lis  land,  but  simply  that 
ho  is  entitled  to  a  certain  quantity  of  water  actually  appro- 
priated by  bim,  to  wit,  three  hundred  inches.    The  entire 
complaint  shows  that  nothing  was  claimed  by  tlie  plaintiff 
by  virtue  of  his  occupancy  of  the  land,  but  onlv  by  his 
actual  appropriation  of  the  water  itself;  and  the  prayer  is 
that  the  defendants,  their  agents,  servants,  emplojees,  and 
all  jMirsons  having  or  claiming  to  have  interests  by,  throogh 
or  under  them,  be  enjoined  from  appropriating  any  of  the 
water  of  Desert  creek,  except  the  surplus  over  auJ  above 
what  the  ditches  aforesaid  will  convey,  to  wit,  three  han- 
dled inches  of  water  with  a  six-inch  pressure,  and  that  the 
court  decree  to  the  plaintiff  the  right  to  that  quantity  of  tie 
water  of  said  creek.      As   the  main  issue  raised  by  the 
pleadings  is  priority  of  appropriation,  the  court  erred  in 
refusing  to  instruct  the  jury,  as  requested  by  the  defend- 
ants,  that   **the   plaintiff   is    not  entitled   to  auy  greater 
quantity  of  the  water  of  Desert  creek  than  he  actually  ap- 
prv^priatod  i>rior  to  the  defendants'  appropriation."    TThot 
\io  mii:ht  hold  if  the  plaintiff  had  relied  upon  his  rights M 
a  vipai  i;m  pn^priotor,  and  claimed  the  water  of  the  creek 
b\  \'v:;:oof  his  ownership  of  the  soil,  it  is  unnecessary  to 
s:k\  :«:  {'Vost:;r.     Wo  wish  it  understood,  however,  that  the 
\  iows  I  \'f '.Ysstxl  ill  this  opinion  are  applicable  only  to  those 
oASi's.  w'uu^  1110  parties  rely  solely  on  the  prior  actual  ap- 
v'.vw..;:iK^:i  v^f  wator.  which  seems  to  be  the  case  here.  We 
/.»^  v.,^:  *uv:::   ::  noooss;iry  to  consider  the  question  as  to 
x^*.»;Vs  V  :'.u*  l::vl:,»::  fvvnn  whom  the  defendants  claimed  titlo 
o/:;*,;  ^,  vxo^  .v.v  riui*:  to  thorn  or  not;  for  if  the  facts  ar0 

^v: \vn:*v  j  \;»dovi  in  the  answer,  and  they  can  be 
/:":  '  />i:.ii* '..>*. ;vt  Iv  :r*.v>f.  the  defendants  have  *a  rigb< 

:,'  /..\.::   :V.c   x^iiior  usovl  by  them  indejwndent  of 

/».  >  •    ;'  ;  .\.>:'.-.'c  :r.  v  r  dt rived  from   the  Indian.    It  is 

>   ^>.N-.         :'.  .    stiv'n'.  .;r>wor  of  the  defendants,  that  the 

/ -;*     .   .*.  /.  ;.•",  .■,':■.■.:*..*.::■. :-.i  .:"  bv  the  plaintiff,  and  bv  which 

'    • '  *'  ^  -  ^    ■  ^  ^  aIc  t  :V:v.  :1:o  nararal  channel  of  the  creek, 
H\  X  ,^;    .  ,  ,     ,^  ^-  ...  .v..  y  .^:-;;2'  Icvaievl  ujx^n  the  stream 

%N  .'»*    ^ -->»'...:■,.•.;  ti    .'.a::>  ".,v--i:«xiiheir  land  above  plaintiff 


*  .« < 


Ai'.a  4..s;  ;,;x.*.   C\.;/..  \.i*I\  \«*:. '^  iLOwise  enlarged  or  th 
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lam  raised  since  the  location  and  appropriation  by  the 
respective  parties  plaintiff  and  defendants.  The  first  ap- 
pTopriator  of  the  water  of  a  stream  has  nndonbtedly  a  right 
under  the  decisions  in  California  to  the  quantity  of  water 
Actually  appropriated  by  him  as  against  any  one  subse- 
quently appropriating  any  of  the  water  of  the  same  stream, 
and  he  has  a  right  to  remove  any  obstructions  from  the 
natural  channel.  But  so  soon  as  others  locate  upon  the 
stream  or  appropriate  the  water,  the  first  locator  has  no 
light  to  make  any  change  in  the  channel,  either  to  raise  or 
lower  any  dams,  or  to  close  up  any  ditches  which  may  have 
existed  at  the  time  of  his  own  and  the  location  of  others,  if 
others  are  injured  thereby.  In  other  words,  a  person  locat- 
ing upon  a  stream  and  appropriating  the  water  has  a  right 
to  have  it  flow  (so  far  as  the  natural  channel  is  concerned) 
in  precisely  the  same  manner  as  it  did  when  he  located; 
And  no  prior  locator  has  any  right  to  make  any  such  change 
iu  the  natural  channel  as  will  injure  subsequent  appro- 
I^ators  of  the  same  water.  If,  as  in  this  case,  there  was  a 
dam  in  the  stream,  and  a  ditch  conveying  a  certain  quantity 
^  Water  upon  public  and  unoccupied  land  above  the  plaintiff 
^  the  time  the  plaintiff  located,  and  he  had  not  disturbed 
^ther,  and  the  defendants  take  up  the  land  and  ditch,  the 
P^intiff  would  have  no  right  after  such  location  by  the  de- 
^dants  to  destroy  the  dam  or  close  up  the  ditch  of  defend- 
^ts,  if  by  so  doing  the  defendants  would  be  damaged, 
^either  would  the  defendants  have  any  right  to  raise  their 
l^m  or  enlarge  their  ditch  so  as  to  deprive  the  plaintiff  of  the 
lllantiiy  of  water  appropriated  by  him.  But  they,  on  the 
^er  hand,  have  a  right  to  claim  that  no  dam  which  existed 
4  the  time  of  their  location  shall  be  torn  down,  if  the  tear- 
ing of  it  down  would  prejudice  them. 

The  evidence  in  the  case  not  being  brought  up,  we  are 
inable  to  determine  what  the  rights  of  the  defendants 
re;  but  if  the  facts  ^exist  as  set  forth  in  the  answer,  [^230] 
hey  have  a  right  to  maintain  the  dam  as  they  found 
t  at  tbe  tim^  of  their  location.    However,  as  the  judgment 
rast  be  reversed  upon  the  error  of  the  court  in  refusing  to 
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give  the  instmction  abore  referred  to,  we  deem  Hum 
sary  to  give  the  question  any  further  consideratioD. 
Judgment  reversed  and  new  trial  ordered. 

Bbosnan,  J.,  did  not  participate  in  this  decidon. 


SAMUEL  McFARLAND,   Eespondent,  v.  0.  B 

CULBERT  ET  AL.,  Appellants. 

[2  Xeyada.  280.] 

^  AoTUAZi  POSBRSMON  OP  TlMBEK  LA3a>— WhAT  CoMBIITUTiB.— Ab< 

of  timl)er  land  witliiu  boundaries  clearly  marked  and  definfld' 
possession,  without  any  actnal  inclosnre  of  sach  lands  l^fo 
law  only  requires  such  possession  to  be  taken  as  will  wtSt 
available  and  nsef ol  to  the  occupier. 

Idkm— Pbim ▲  Facik  Lkase.— Prior  poaaessioai  of  land  by  the  pli 
ouster  by  defendant,  makes  a  prima  faciB  case  for  plaintiC  * 
the  burden  of  proof  on  defendant  to  show  that  he  has  soni 
right. 

Pbk-khption  Bights — How  Established. — It  is  not  sufficient  for  < 
to  show  the  land  is  subject  to  pre-emption.  They  must  showi 
which  establish  their  rights  as  pre-emptors.  The  plaintiff  hsT 
hid  right  as  au  occupant,  the  defendants,  to  have  protected  th 
felon,  should  have  shown  the  land  subject  to  pre-emption, 
selves  of  that  class  of  persons  entitled  to  pre-emption  rigfatk 

Idkm — CKBniiCATE  OF  Begikt>:b. — A  certificate  of  the  register  o 
office  that  defendants  had  filed  a  declaratory  statement  in 
did  not  prove  that  they  were  of  the  class  of  persons  entitled  to 
If  the  declaratory  statement  might  be  received  as  evidence  on  I 
at  least  that  statement,  or  a  certified  copy  thereof,  shonld  hai 
t  reduced. 

ArPEAL  from  the  District  Court  of  the  Fourth  i 
District,  AVashoe  County,  Hon.  C.  0.  GoODWDf  pr 

Tlio  facts  are  stated  in  the  opinion. 

Pitzer  d  Keu8(n\  for  Appellants. 

Wallace  tit  Flack,  for  Respondents. 


(1)  1  N«V.  68;  4 1S«^.  sa;  b -JicNr.  4V\  ^TSkc^.lV,  S«rtka  M.  <«  S.  C*.  V.  Wt^,  U 
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"*By  the  Court,  Lewis,  C.  J. :  [*281] 

This  is  an  action  of  ejectment  brought  bj  respondent  to 
Mover  possession  of  a  tract  of  timber  land  located  in  the 
3imty  of  Washoe,  and  containing  aboat  six  hundred  and 
vty  acres.  The  defendants  deny  the  plaintiff's  ownership 
bA  right  of  possession,  and  two  of  them,  Hughes  and  Bar- 
Bj,  plead  ownership  and  right  of  possession  in  themselves, 
ich  to  a  quarter-section  of  the  premises  in  dispute.  The 
rial  was  had  by  a  jury,  and  the  verdict  and  judgment  were 
ir  the  plaintiff.  Defendants  appeal.  The  testimony  pre- 
mted  by  the  record  clearly  establishes  the  following  facts: 
lirly  in  the  year  1861,  four  persons,  D.  B.  Wood,  W*  H. 
[be,  E.  S.  Simmons,  and  Heusted  Moe,  located  the  prem- 
iss in  question,  felled  trees  around  the  entire  tract  so  as  to 
istinctly  mark  its  boundaries,  and  resided  upon  the  land 
Ilbs  inclosed  until  September,  A.  D.  1861,  at  which  time 
tej,  or  a  majority  of  them,  conveyed  to  the  plaintiff, 
bimael  McFarland.  Shortly  after  this  conveyance  to  the 
ikbtiff,  he  built  a  saw-mill  and  several  other  build- 
QgB  ^on  the  premises.  As  soon  as  the  mill  was  [*282] 
iompleted  it  was  employed  in  sawing  the  timber  cut 
torn,  the  laud  in  dispute,  and  the  men  employed  at  the  mill, 
uid  in  getting  out  logs,  lived  on  the  premises.  The  mill 
18  kept  in  operation  until  the  fall  of  1865,  when  the  plaint- 
ffwrnoved  the  machineiy  to  Summit  city,  but  employed  a 
ifta  or  two  to  remain  on  the  land,  and  they  were  there  in  No- 
^mber,  a.  d.  1865,  when  the  defendants  went  on  and  ousted 
ie  plaintiff^  and  commenced  cutting  the  timber,  claiming 
>at  as  the  land  had  been  surveyed  by  the  general  govern- 
lent,  the  plaintiff  had  no  right  to  the  possession  of  more 
Ian  one  hundred  and  sixty  acres,  whereas  he  was  claiming 
id  attempting  to  hold  six  hundred  and  forty.  The  two 
rincipal  points  made  by  the  appellants  on  this  appeal  are: 
it.  That  as  the  plaintiff  failed  to  prove  a  sufficient  inclo- 
ire  of  the  premises,  the  verdict  was  not  supported  by  the 
idenoe;  and  2d.  That  as  the  land  in  controversy  was  sur- 
lyed  by  the  general  government  and  open  to  pre-emption, 
e  pWntfff  had  no  right  to  the  possession  of  more  than  one 
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hundred  and  sixty  acres.     Upon  the  first  of  these  points  ve 
are   well   satisfied   that  the  appellants  are  in  error.   Tlie 
courts  of  this  state  have  uniformly  held  that  a  perfect  indos- 
ure  of   timber  land  is  not  necessary.      To  build  a  fence 
that  would  turn  stock  would  be  an  utterly  useless  act,  and 
one  which  the  courts  have  never  required.     If  there  be  an 
occupation  within  boundaries  so  clearly  marked  and  defined 
OS  to  notify  strangers  that  the  land  is  taken  up  or  located, 
it  is  all  the  possession  which  the  courts  of  this  state  haio 
ever  deemed  necessary  to  require.     The  timber  land  in  tliis 
state  is  usually  of  no  value  except  for  the  wood  and  timber 
which  may  be  taken  from  it;  no  fence  would  be  necessanr 
to  subject  it  to  the  complete  control  of  a  person  locating  it 
for  that  purpose.     The  land  would  be  as  useful  without  b^ 
ing  inclosed  by  a  fence  as  if  it  were,  whilst  arable  or  fann- 
ing lauds  would  not.     Usually,  arable  or  meadow  land  can 
only  be  subjected  to  the  purposes  for  which  it  is  most  nse- 
ful  by  such  an  inclosure  as  will  turn  stock.     Hence,  the 
courts  have  repeatedly  held  that  such  land  must  be  inclosed 
by  a  substantial  fence;  but  as  the  law  never  requires  a  vain 
thing  to  be  done,  the  courts  require  nothing  more  than  a 
distinct  marking  of  the  boundaries  of  timber  land,  and  an 
actual  occupation  within  those  boundaries.  *  This  distinc- 
tion was  recognized  by  this  court   in  the  case  of 
[*283]  Sanlcey  v.  *Koy€8  (1  Nev.  68),  and  the  supreme  conrt 
of  the  territoiy,  in  the  case  of  Alford  v.  Deioxng,  dis- 
tinctly held  that  the  inclosing  of  timber  land  with  a  sub- 
stantial fence  was  entirely  unnecessary. 

In  this  case,  the  inclosure  seems  to  have  been  much  more 
perfect  than  usual.  It  is  clearly  shown  by  the  testimony 
introduced  by  the  plaintiff  that  the  fence,  which  consisted 
of  felled  trees,  brush,  and  stone,  was  continuous  and  un- 
broken around  the  entire  claim,  except  vipon  one  side,  where 
there  was  an  opening  of  some  few  yards,  but  upon  that  side 
it  joined  a  tract  which  was  completely  inclosed  with  the 
same  character  of  fence.  Though  it  seems  to  be  conceded 
that  the  fence  was  not  suflScieut  to  turn  stock,  yet  it  is  estab- 
lished beyond  question  that  it  distinctly  marked  the  bound- 
aries of  the  plaintiffs  claim.     That  character  of  inclosure, 
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;ogether  with  the  continuous  occupation  by  the  plaintiff, 
sertainly  constituted  such  a  possession  as  would  entitle  him 
k>  recover  in  ejectment  against  any  subsequent  locator  who 
liad  no  title  from  the  government. 

But,  say  counsel  for  the  defendants,  this  land  is  surveyed 
by  the  general  government  and  is  open  to  pre-emption,  and 
the  plaintiff  has  no  right  to  the  possession  of  more  than 
one  hundred  and  sixty  acres.  Priority  of  possession  is 
sJways  suflScient  to  support  a  recovery  in  ejectment.  When, 
therefore,  a  plaintiff  shows  his  prior  possession  and  an 
Duster  by  the  defendant,  that  entitles  him  to  a  recovery 
mless  the  defendant  sbows  a  superior  or  better  right  to 
be  possession  in  himself.  In  this  case,  the  plaintiff's 
K>ssession  was  unquestionably  earlier  than  that  of  the  de- 
endants,  and  therefore,  unless  the  defendants  show  better 
igfats  in  themselves,  the  plaintiff  should  recover.  The 
aere  fact  that  the  land  is  subject  to  pre-emption  does  not 
lecessarily  entitle  the  defendants  to  possession  of  any  of  it 
A  against  the  plaintiff.  True,  the  government  gives  the 
ight  to  pre-empt  only  one  hundred  and  sixty  acres  to  each 
>erson.  It  does  not  recognize  the  right  of  all  persons  even 
o  pre-empt  one  hundred  and  sixty  acres.  Only  those  who 
are  citizen  of  the  United  States,  or  who  have  declared  their 
ntention  to  become  so,  are  twenty-one  years  of  age,  and 
lave  not  pre-empted  before,  and  who  are  not  the  owners  of 
hree  hundred  and  twenty  acres  of  land,  have  the  right  to 
3re-empt  even  a  hundred  and  sixty  acres  of  land.  Should 
ihey  not  be  citizens,  or  not  have  declared  their  in- 
lention  to  become  so,  *or  should  be  under  twenty-  [*284] 
me  years  of  age,  they  would  have  no  rights  whatever 
inder  the  pre-emption  laws  of  the  United  States.  Inde- 
>endent  of  the  pre-emption  laws,  the  plaintiffs  prior  posses- 
ion of  the  four  hundred  and  sixty  acres  undoubtedly  entitled 
lim  to  recover.  If  then  the  defendants,  who  claim  a  portion 
)f  the  land  by  subsequent  settlement  upon  it,  rely  upon  the 
>re-emption  laws  for  protection,  or  for  a  right  to  the  posses- 
don  as  against  the  plaintiffs,  they  must  show  affirmatively 
hat  the  land  is  surveyed  and  open  to  pre-emption,  and  that 
hey  have  a  right  to  the  possession  by  virtue  of  a  pre-emp- 
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tion  right;  that  is,  they  should  have  shown  that  they  were 
citizeus  of  the  United  States,  or  had  declared  their  inten- 
tion of  becoming  so,  and  that  thej  were  over  twenty-one 
years  of  age.     Unless  these  facts  be  shown,  how  is  the  court 
to  know  that  they  have  any  rights  whatever;  that  they  are 
not  mere  naked  trespassers  upon  the  public  land,  with  no 
possible  right  to  pre-empt  the  premises  from  which  they 
have  ousted  the  plaintiff?     Though  the   plaintiff  himself 
have  no  pre-emption  right,  his  proof  of  prior  possession  en- 
titles him  to  retain  the  possession  against  all  persons  having 
no  l>etter  right,  and  the  defendants  certainly  could  not  have 
if  thoy  had  not  the  right  to  pre-empt.     The  defendauts  in- 
troiluce  no  proof  whatever  to  show  that  they  could  pre- 
empt.    Thei-e  is  no  evidence  of  their  citizenship,  or  age, 
and  nothing  to  show,  that  they  had  not   exhausted  their 
rights  by  a  former  pre-emption.     They  therefore  showed 
no  right  which  would  overcome  the  plaintiff^s  prior  posses- 
sion.    Had  the  defendants  shown  themselves  entitled  to 
prt^-^mpt  by  proof  of  the  necessary  facts,  and  that  the  land 
WHS  o|H>n  to  pre-emption,  that  might  possibly  have  been 
suffivnont  to  overcome  the  plaintifi^s  right  of  recovery,  for 
Uio  ri^ht  of  |H>ssession  must  accompany  the  right  of  pre- 
tnupison.     Bat  :is  that  was  not  done,  the  verdict  and  jadg- 
mou;  wore  cv>nvot.     As  to  the  charge  of  the  judge  ujwn  the 
oStv:  V  f  :ho  rt^pster  certificate  that  the  defendants  had  filed 
;!  \uv^s:^:orv  statement  in  the  land  o£Sce,  we  mav  sav.  as 
did  tJ;e  jvU^  Ivlv^w.  that  it  was  not  evidence  of  title  or 
*,\^:::  v^f  jv>s>ession.     The  deolaratory  statement  itself  was 
v.x"5  ir.:;v\iuv*x\i  or  offerevl  in  evidence,  nor  is  there  anything 
tv^  s:ivM\  ;V.a:  the  vU-iond;ftutc>  were  citizens,  or  that  they  could 
c^^.:u  cwvx  r*^i:*.:  v^f  pre-^^mpuor.  even  if  the  declaratory  stato- 

:r.ov,:  >»  vre  :^^<f  rx^pilar.   The  certificate  of  the  land 
^*iS>'  v\:V.vvrs  :^At  the  dt  feudants  had  filed  a  *declaratoi7 

Ntciunu:::  Arjti^-av.ts  :o  ix^hing  more  than  a  certifi- 
OA;e  :>-At  :lvx  1.a\  o  ueclAivvl  th^ki  ihev  were  entitled  to  a 
yx\^i\v'^wi^  tu:>:  u\xu  *  ^vrttun  quarter  section  of  land. 
Ha^;  ;>,s^  >ux'  A:'3!i;v'ry  >:5t:c3E>ei:K  \Mr  a  certified  copy  of  it> 
Ivoj;;  :;.:i\\iux>:\i  :r,  t^>  :i:;*:xv,  :i  w^oolJ  only  Lave  proven  that 
iW  sWicXxWx^^s^  -wkc:.  ^Xj^^::.  \b^  "irst  ««^  towmid  the  pro-emp- 
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Hon,  without  establishing  any  title  or  right  of  possession  in 
themselves.  In  any  event,  if  the  defendants  wished  to  de- 
rive anj  advantages  from  the  filing  of  a  declaratory  state- 
i&ent,  they  should  have  introduced  the  statement  itself,  or 
a  certified  copy  of  it,  so  that  the  court  below  might  judge 
of  its  effect.  As  it  was,  the  certificate  of  the  register  of  the 
land  office  amounted  to  nothing.  As  the  general  views 
•^hich  we  have  expressed  will  cover  the  error  complained  of 
^  the  instructions  of  the  court  below,  it  is  unnecessary  to 
(ive  them  any  special  consideration. 
Judgment  affirmed. 

BnosNAi^y  J.,  did  not  participate  in  this  decision. 


J.  B.  ZABRISKDE,  Kespondent,  v.  JAMES  F.  MEADE 

ET  AL.,  Appellants. 

[2  Nevada,  285.] 

bncDTioN — Datb  ov  JiTDOMSNiv— Bboitai«s  IN  Sbksiff'b  DsKD.-^ne  who 
brings  an  action  to  recover  real  estate  purchased  under  execution  cannot 
show  that  the  execution  issued  under  a  different  judgment  than  the  one 
recited  on  its  face,  nor  can  he  contradict  the  recitals  in  the  deed  under 
which  he  claims. 

liCRAiiS  IN  DnED. — If  a  defendant  in  execution  has  no  title  to  premises  in 
question,  either  at  the  date  of  sale,  or  at  any  time  subsequent  to  the 
period  when  the  judgment  was  rendered,  as  appears  by  the  recitals  in 
the  execution,  in  the  advertisement  of  sale,  in  the  certificate  of  sale  and 
the  sheriff's  deed,  a  party  claiming  under  such  execution  sale  will  not 
be  aQowed  to  show  that  the  true  date  of  the  judgment  under  which  the 
execution  was  issued  was  different  from  all  those  recitals. 

Appeal  from  the  District  Court  of  the  Third  Judicial  Dis- 
rict,  Igron  County,  Hon.  W.  Haydon  presiding. 


The  facts  are  stated  in  the  opinion.  . 
Alcbrich  &  De  Lcmg^  for  Appellants. 
J.  Iftdy  Johnscmf  for  Bespondent. 
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[*286]    ♦By  the  Court,  Lewis,  C.  J. : 

The  judgment  in  this  case  is  clearly  contrary  to  theeyi- 
deuce,  and  must  therefore  be  reversed ;  the  title  proTenby 
the  plaintiff  upon  the  trial  being  based  upon  a  jadgment 
which  it  appears  was  rendered  long  after  the  premises  had 
been  conveyed  by  the  judgment  creditor  to  one  Bawlings, 
from  whom  the  defendants  claim  title. 

If  the  recitals  in  the  execution,  certificate  of  sale  and 
sheriff's  deed,  which  were  introduced  in  evidence  by  the 
plaintiff  to  establish  his  title,  be  received  as  correct,  the 
sheriff  sold  property  not  belonging  to  the  judgment  creditor, 
but  which  was  claimed  by  the  grantor  of  the  defendants  bj 
virtue  of  a  deed  which  had  been  executed  and  recorded 
nearly  a  year  before  the  rendition  of  the  judgment  upon 
which  the  sale  was  made  to  the  plaintiff.  It  appears  from 
the  record  that  in  the  month  of  June,  A.  D.  1863,  one  C.  C. 
York  entered  into  an  agreement  with  John  Bawlings,  hj 
which  he  agreed  to  sell  to  him  the  premises  in  dispute  for 
the  sum  of  three  hundred  dollars,  payable  in  monthly  install- 
ments of  fifty  dollars;  that  on  the  twenty-third  day  of  No- 
veml>er,  a.  d.  1863,  York  and  wife,  in  compliance  with  the 
agreement,  executed  a  deed  of  the  premises  to  John  Bav- 
lings:  and  on  the  twenty-second  day  of  January,  A.  D.  1864, 
the  same  was  reoordeil  in  the  office  of  the  county  recorder 
of  Lyon  county;  and  on  the  twentieth  day  of  April,  A.  D. 
lS6o,  Bi\wlings  conveyed  to  the  defendants  in  this  action. 
This  is  the  title  made  out  and  relied  on  by  the  defendants. 
The  plaintiff,  to  support  his  claim,  introduced  in  evidence  a 
judgment  of  the  probate  court  of  Lyon  county,  rendered  on 
the  sixteenth  day  of  Xorember,  a.  d.  1863,  in  his  favor  and 
against  CO.  York,  for  the  sum  of  one  hundred  and  forty 
dollars  and  costs  of  suit.  U{>on  this  judgment  an  execution 
was  issued  ou  the  eighteenth  dav  of  November — two  daTS 
after  the  rendition  of  the  judgment — by  virtue  of  which 
some  little  personal  property  was  seized  and  sold,  but  not 
sufficient  to  satisfy  the  judgment.  On  the  twentieth  day 
of  January,  a.  d.  1S<>4,  an  alias  execution  was  issued  and 
retanievl  uusalvs&^;  taAo\i>SDft  tv^uty-tliiid  day  of  Novem- 
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D6V,  A.  D.  1864,  an  execution  is  issued  in  an  action  entitled 
C.  B.  Zabriskie  v.  C.  (7.  York,  by  virtue  of  which  the 
premises  in  dispute  were  sold  to  the  *plaintiff  in  [*287] 
this  action.     The  probability  is  that  this  execution 
Was  issued  upon  the  judgment  rendered  on  the  sixteenth 
of  November  above  referred  to,  but   it  recites  that  it  is 
issued  upon  a  judgment  rendered  on  the  sixteenth  day  of 
November,  A.  D.  1864,  and  it  commanded  the  sheriff  to  sat- 
isfy the  judgment  out  of  the  personal  property  of  the  defend- 
ant  C.  C.  York,  and  if  sufficient  personal  property  could 
not  be  found,  then  out  of  the  real  property  belonging  to  the 
defendant  on  the  day  upon  which  said  judgment  was  dock- 
eted, or  at  any  time  thereafter.     The  sheriff  certifies  that  on 
the  twenty-fifth  day  of  November,  a.  d.  1864,  by  virtue  of 
this  execution,  he  levied  upon  and  sold  the  premises  in  dis- 
pute to  the  plaintiff  C.  B.  Zabriskie,  for  the  sum  of  two  hun- 
dred and  twenty-six  dollars.     The  notice  of  sale  also  recites 
that  the  property  was  levied  on  by  virtue  of  an  execution 
issued  upon  a  judgment  rendered  in  the  probate  court  for 
the  county  of  Lyon  on  the  sixteenth  day  of  November,  A.  D. 
1864.     The  certificate  of  sale  also  refers  to  a  judgment  ren- 
dered in  November,  A.  D.  1864,  as  that  under  which  the  sale 
was  made,  and  the  sheriff's  deed,  which  was  executed  on  the 
thirteenth  day  of  July,  A.  d.  1865,  contains  the  following 
recitals: 

"Whereas,  by  virtue  of  a  writ  of  execution  issued  out  of 
and  under  the  seal  of  the  probate  court  of  the  third  judi- 
cial district  of  the  state  of  Nevada,  in  and  for  the  county  of 
Lyon,  tested  the  23d  day  of  November,  a.d.  1864,  upon  a 
judgment  recovered  in  said  court  on  the  16th  day  of  Novem- 
ber, a.d.  1864,  in  favor  of  C.  B.  Zabriskie  and  against  G.  C. 
York,  to  the  said  sheriff  directed  and  delivered,  command- 
ing him  that  of  the  personal  property  of  the  said  judgment 
debtor  in  his  bailiwick  he  should  cause  to  be  made  certain 
moneys  in  the  said  writ  specified;  and  if  sufficient  personal 
property  of  the  said  judgment  debtor  could  not  be  found, 
that  then  he  should  cause  the  amount  of  said  judgment  to 
be  made  out  of  the  lands,  tenements,  and  real  property  be- 
longing to  him  on  the  23d  day  of  November,  a.d.  1864,  or 
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at  any  time  afterwards;'*  and  the  deed  then  recites,  1 
safficient  persoual  property  not  being  found,  the  sheriff 
led  upon  and  sold  the  premises  in  dispute  in  this  aetioi 
the  plaintiff,  C.  B.  Zabriskie.     There  seems  to  havebeei 
attempt  to  show  that  the  date  of  the  rendition  of  the  jt 
ment,  as  stated  in  the  execution,  notice  of  sale,  certifi 
and  deed  was  a  mistake,  or  to  show  that  any  o 
[*288]  judgment  than  that  of  ^November  16,  a.d.  1863, 
ever  rendered;  and  jet  the  execution,  notice  off 
and  deed,  all  refer  to  a  judgment  rendered  in  Novem 
A.D.  1864,  a  year  after  the  sale  of  the  premises  by  Tori 
Bawliugs.     As  the  execution  only  authorized  a  levy  and 
of  such  real  proi>erty  as  belonged  to  York  in  No?em 
A.D.  1864,  and  as  the  sheriff  did  not  levy  upon  or  coi 
anything  else,  it  follows  that  the  plaintiff  got  uothinf 
the  sale,  because  the  property  sold  was  not  the  properi 
the  defendant,  nor  subject  to  the  lien  of  the  judgment, 
the  sale  was,  therefore,  wholly  unauthorized,  it  beinf 
sale  of  the  proiM3rty  of  Bawlings  to   satisfy  a  jadg 
against  York.     Whether  the  judgment  referred  to  i 
execution  and  deed  bo  in  fact  the  one  rendered  in  N 
ber,  A.D.  1863,  or  whether  there  was  another  judgme! 
dered  a  year  later,  we  cannot  determine  from  the  : 
In  the  disposition  of  this  case,  however,  we  must  fc 
recitation  in  the  deed  as  conclusive  that  there  was 
ment  rendered  in  November,  a.d.  1864,  and  that  th 
the  property  in  dispute  was  made  to   satisfy  it. 
there  had  been  an  attempt  to  correct  or  contradict 
by  showing  that  the  levy  and  sale  were  made  uuA 
ment  rendered  in  November,  a.d.  1863,  it  would  1 
inadmissible  in  this  action.     The  recitals  in  th 
deeds  are  conclusive  between  the  party  making 
those  claiming  under  the  deed.    (Donahue  v.  J 
Cal.  411.) 

In  delivering  the  opinion  in  that  case,  Mr.  Jus 
says:  "The  officer  who  makes  a  sale  and  execute 
anco  of  land  under  and  by  virtue  of  a  judgmen 
tion,  must  necessarily  make  some  reference  in 
tho  authority  uwAgy  \sAue\\\\Qi  v!!lc\.^4.,  vviid  to  the 

sh  autliority .    T\i\9»  \^  e^^^\x\As\  \o\.  >Jsi^  ^tt 
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g  a  transmission  of  the  debtor's  title  in  the  property  to 
e  purchaser  and  grantor  thereof.     This  is  done  by  recital 

certain  facts  constitutive  of  the  oflScer's  authority  to  sell 
d  convey,  and  when  this  is  done,  those  who  claim  under 
e  deed  are  estopped  from  denying  the  truth  of  the  facts 
cited."  So  in  the  case  of  Jackson  v.  Sternberg  (20  John. 
'),  it  was  held  that  parol  evidence  was  inadmissible  to 
Dtradict  the  recital,  or  show  that  the  land  was  sold  under 
lifferent  judgment  and  execution  than  those  recited  in  the 
ed. 

Vhe  plaintiff  could  not,  therefore,  in  this  action, 
P'e  been  ^permitted  to  contradict  the  sheriff's  [*289] 
5d,  upon  which  he  relied,  by  showing  that  the 
B  took  place  under  a  judgment  rendered  at  a  time  differ- 
>'  from  that  mentioned  in  the  deed,  even  if  he  had  been 
urous  of  doing  so.  But  we  do  not  see  that  the  correction 
the  deed  would  help  the  plaintiff  in  the  least,  for  the  exe- 
iion  only  authorized  the  sheriff  to  sell  such  real  property 
"York,  the  judgment  debtor,  was  the  owner  of  on  the  16th 
y  of  November,  a.d.  1864;  and  the  record  in  this  case 
^arly  shows  that,  long  before  that  time,  York  had  con- 
yed  away  the  premises  levied  on  by  the  sheriff,  and  that 

had  no  interest  in  them  on  the  10th  of  November,  a.d. 
64;  hence  the  sale  by  the  sheriff  was  an  absolute  nullity, 

much  so  as  if  he  had  levied  on  the  property  of  an  entire 
ranger  to  all  parties  to  the  proceedings  in  which  that  judg- 
3nt  was  rendered.  For  it  is  now  too  well  settled  to  admit 
question,  that  a  purchaser  at  a  sale  of  real  property  under 
ecution  gets  only  such  interest  as  the  debtor  possessed  at 
3  time  of  the  lien  of  the  judgment.  If  the  judgment 
btor  has  nothing,  the  purchaser  gets  nothing.  {Bogga  v. 
irgrave,  16  Oal.  559.) 
In  this  case  York,  the  judgment  debtor,  had  no  interest 

the  property  on  the  16th  November,  a.d.  1864,  the  time 

ited  in  the  execution  when  judgment  was  rendered,  and, 

erefore,  the  purchaser,  Zabriskie,   gets  nothing  by  the 

le. 

Judgment  reversed. 

BsoasTAii;  S.,  did  not  participate  in  tbi^  declsvoiL. 
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M.  SHAKON,  Appellant,  v.  G.  W.  SHAW,  Kespondent. 

[2  Nevada,  289.] 

*M  AND  Deuyebt  OF  Pebsonal  Pbopkbtt. — When  real  estate  is  sold,  and 
at  the  same  time  possession  of  the  realty  is  delivered  by  the  vendor  to 
the  vendee,  a  bill  of  sale  from  the  same  vendor  to  the  same  vendee  is 
giyen  for  the  personal  property  in  and  on  the  real  estate  sold,  the  pos- 
session of  the  personal  property  passes  with  the  possession  of  the 
realty;  bat  when  the  same  bill  of  sale  is  also  of  other  property  not  on 
the  real  estate  sold,  there  must  be  other  and  actual  delivery  to  pass  the 
I>088es8ion  as  against  creditors. 
^^M — Change  of  Possession. — ^The  mere  reqnest  made  td  a  servant  of  the 
Vendor  who  has  the  property  in  actual  possession,  to  keep  it  for  the 
Vendee,  withont  any  removal  or  change  in  the  situation  of  the  property, 
is  not  an  actual  delivery  or  change  of  possession  of  the  property. 

^Appeal  from  the  District   Court  of  the  Third  [*290] 
^cial  District,  Lyon  County,  Hon.  W.  Haidon 
^siding. 

Xhe  facts  are  stated  in  the  opinion. 
Crittenden  &  Sunderland,  for  Appellant. 
WHliama  &  Bider,  for  Bespondent. 
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By  the  Court,  Lewis,  C.  J. : 

This  action  was  brought  for  the  purpose  of  recovering 
possession  of  certain  personal  property  from  the  defendant, 
who  is  the  sheriff  of  the  county  of  Lyon,  and  who  justifies 
under  a  writ  of  attachment  issued  out  of  the  district  court 
of  his  county.     The  plaintiff  claiming  title  from  Tr^loao, 

the  person  against  whom  the  attachment  was  issued, 
[*291]  introduced  in  evidence  a  bill  of  sale  from  him  of  *all 

the  personal  property  now  in  controversy,  dated 
October  31,  a.d.  1865,  and  also  a  deed  bearing  date  June  1, 
A.D.  1865,  by  which  certain  real  estate  (upon  which  a  po^ 
tion  of  the  personal  property  was  situated)  was  convejed 
to  the  plaintiff. 

It  was  also  proven  at  the  trial  that  a  large  portion  of  the 
personal  property  was  kept  in  the  cellar  of  the  boarding- 
house,  which,  it  appears,  was  not  located  on  the  premises 
conveyed  by  the  deed  of  June  Ist.  This  deed,  though  ex- 
ecuted on  the  first  of  June,  was  not  placed  on  record  until 
the  night  of  the  thirty-first  day  of  October,  when  the  bill  of 
sale  w\'is  executed. 

The  plaintiff,  Mr.  Sharon,  gives  as  a  reason  for  this  delay, 
that  the  deed  was  delivered  to  him  with  the  understanding 
that  nt  any  time  when  he  might  consider  the  bank,  for  which 
he  was  acting,  not  entirely  secure,  the  deedmightbo  placed 
upon  record.     On  the  thirty-first  day  of  October,  the  gran* 
tor,   Mr.   Tregloan,   informed  the  plaintiff  that  he  did  not 
think  he  could  discharge  his  indebtedness  to  the  bank,  and 
offered  to  surrender  all  his  property  in  discharge  of  it;  this 
offer  was  accejDted,    the  bill  of  sale   executed   in  compli- 
ance with  this  understanding,  and  the  same  evening  the 
deed  of  the  real  estate  was  placed  upon  record.     The  deed 
conveyed  the  j^remises  upon  which  the  Swansea  mill  is  loca- 
ted, together  with  the  mill,  batteries,  engines,  boilers,  pans, 
and  all  other  machinery  belonging  or  appertaining  thereto. 
It  aj^pears  that  there  was  a  boarding-house  owned  and  con- 
ducted by  Tregloan  in  connection  with  this  mill,  but  not 
located  on  the  2)remises  conveyed  by  the  deed.     Much  of 
the  pei-sonal  property  transferred  by  ill  of  sale,  vas 
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5pt  in  the  cellar  of  this  boarding-house;  the  balance  was 
^pfc  on  the  premises  conveyed  by  the  deed. 
On  the  morning  after  the  execution  of  the  bill  of  sale  and 
e  recordation  of  the  deed,  the  plaintiff,  by  his  agent,  took 
msession  of  the  premises.  The  agent  also  informed  the 
^rsonis  who  were  employed  at  the  boarding-house  of  the 
le,  and  engaged  them  on  behalf  of  the  plaintiff  to  remain 
his  employ. 

Tregloan  delivered  a  bunch  of  keys  to  Johns,  the  plaint- 
's agent,  among  which  was  the  key  to  a  building  occupied 
the  office;  but  it  appears  that  the  key  to  the  cellar  of  the 
»arding-house,  where  much  of  the  property  in  question 
«  kept,  was  not  delivered  with  the  others,  it  being 
the  possession  of  Mrs.  Washburn,  *who  was  em-  [*292] 
)yed  to  take  charge  of  the  cooking  for  the 
iployees  of  the  mill.  Nothing  was  done  towards  tak- 
l  possession  of  the  personal  property  in  the  boarding- 
use  cellar,  except  that  Johns  informed  Mrs.  Wash- 
rn  of  the  sale,  and  requested  her  to  remain  as  the 
ployee  of  the  plaintiff.  On  the  morning  of  Novem- 
r  1st,  after  the  delivery  of  possession  of  the  premises, 
>  sheriff  levied  upon  the  personal  property  in  question,  a 
rtion  of  which  was  in  the  office,  some  of  it  in  the  mill, 
I,  as  before  stated,  much  of  it  in  the  cellar  of  the  board- 
-house.  Upon  the  trial,  the  defendant  claimed  that  there 
I  been  no  such  delivery  of  the  possession  of  the  property 
rrould  transfer  the  title  to  the  plaintiff,  as  against  the 
ditors  of  Tregloan.  The  verdict  and  judgment  were  for 
defendant.  Plaintiff  appeals.  The  principal  question 
sented  for  consideration  in  this  court  is,  whether  the 
ivery  of  the  personal  property  by  Tregloan  to  the  plaint- 
«ras  sufficient  to  meet  the  requirements  of  the  statute  of 
ids?  Our  conclusion  is,  that  the  delivery  of  that  por- 
1  of  the  property  transferred  by  the  bill  of  sale  which 
\  in  the  mill  and  office  or  on  the  premises  conveyed  by 
deed,  fully  met  the  requirements  of  the  law.  The  bill 
Ale  passed  the  right  of  possession,  and  the  deed  and  the 
sequent  surrender  of  the  possession  of  the  real  estate 
m  which  the  personal  property  was  kept,  was  a  com- 

Ninr.  Dko.— ^1 


802  Shabon  r.  Shaw.  [Sup.  CI 


Opinion  of  the  Court — Lewis,  C.  J. 


plete    delivery   of  the   possession   of    that  personal  prop- 
erty.    We  are  unable  to    see    what   further  deliTcry  or 
change  of  possession  could  have  taken  place.     The  plaintiS 
having  received  a  conveyance  of  the  real  estate  whereou  all 
the  personal    property  was  needed  for  use,  it  would  be  a 
harsh  construction  of  the  law  to  hold  that  a  complete  deliveij 
could  not  take  place  without  a  removal  of  it  from  tho  pUce 
where   it  had   been  kept  by  the  vendor  of  the  plaintiff. 
There  was  not  only  a  transfer  of  the  right  of  possession  by 
means  of  the  deed  and  bill  of  sale,  but  the  plaintiffs  TenJor 
surrendered  possession  of  everything  about  the  premises, 
and  delivereil  the  keys  to  the  agent  of  Mr.  Sharon.    Thus, 
tho  title  and  the  possession  were  passed,  and  the  deed  irhich 
was  placed  upon  record  before  the  levy  by  the  sheriff  im- 
j^arteil  notice  to  the  world  that  the  premises  upon  whieb  the 
persouid  property  was  kept  had  been  conveyed  to  the  plaint- 
iflf.     This,  together  with  the  actual  possession  of  the  prem- 
ises  by  the  plaintiff,  would  be  sufficient  to  notiff 
[*:J93]  *third  parties  of  the  transfer.     There  was  not  only 
the  sale  of  the  personal  property  and  a  delivery  of 
tho  j>ossession,  but  there  were  all  the  outward  evidences  of 
such  s^do  which  the  circumstances  of  the  cxise  admitted  of. 
Tho  vvuvoyanco  and  delivery  of  the  possession  of  tLe  real 
estaio  and   the  rooorxlation  of  the  deed  operated  precisely 
tho  saino  as  a  removal  of  the  personal  property  from  the 
prtunis<^s  ontirt^ly. 

li;  v>;ir  opiniv'u,  it  is  a  matter  of  no  consequence  in  the 
dtv:s;o:;  of  this  quo^s^iion  whether  the  deed  from  Tregloan 
to  S*:;ji:\^u  would  iu  oiiuity  be  considered  a  mortgage.  The 
d«vvl  :>  a;v^^Iu;o  ou  its  faoo,  and  a  delivery  of  possession  of 
tiiu*  :v,^I  c>:a:«:  :v.vi  pla^v  under  it-  Whether  that  i>osses- 
s^isW.  ^^  a>  v  ^jAiiuxi  bv  vinuo  of  a  deed  absolute,  mortgage 
o:  U\i5^\  :::o  rvsul;  Ler^  must  be  the  same. 

As  :.^  ::vc^  ;^rv  ivrtv  kep;  in  the  cellar  of  the  boarding- 
hv";;>»s\  :l;«'r\^  Scvius  lo  Lave  beitn  no  such  delivery  and 
ohAv.^v  vt  iv>5;;>«t^v'-:  as  ihc-  law  contemplates.  Thutpor- 
t;xv:;  v  f  :I;o  ;  roivrtv  w;fcs  1:0:  on  the  premises  conveved  by 
iW  su>c\i.  j^i  til  icy  ;o  tix^  oelLur  where  it  was  kept  was 
IK^I  vu  *;\v«?Cv  ^ V^  v:.<:  v:<iA:rK  but  remained  ia  the  possession 
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the  seiTant  until  it  was  taken  from  her  by  the  sheriflf. 
B  boarding-house  not  being  included  in  the  deed  of  con- 
^ance,  of  course  continued  to  be  the  property  of  Treg- 
u.  The  servant  which  he  had  employed  before  the  sale, 
itinued  in  possession  of  the  house  and  the  personal 
)perty  in  the  cellar.  There  was  no  change,  or  apparent 
inge  of  the  possession  of  that  portion  of  the  personal 
)perty.  Everything  remained  the  same  after  as  before 
)  sale,  and  the  fact  that  that  house  had  not  been  con- 
ned by  the  deed,  would  of  itself  raise  the  presumption 
it  no  change  had  taken  place  as  to  it,  or  the  property  in 

As  to  that  portion  of  the  property,  nothing  was  done 
vards  a  change  of  possession,  except  the  notification  of 
)  servant  who  had  charge  of  it,  that  it  had  been  sold,  and 
)  employment  of  her  in  the  same  capacity  by  the  plaintiff. 
Che  authorities  are  uniform  that  that  would  not  be  such 
ivery  and  change  of  possession  as  is  required  by  the 
^    So  it  was  held  by  this  court  in  the  case  of  Doake  v. 
lihakei'  (1  Nev.  218)  and  by  the  supreme  court  of  Cali- 
nia  in  the  case  of  Hurlburd  v.  Bogarchis  (10  Cal.  519). 
Phe  transcript  does  not  purport  to  contain  all  the 
dence  ^adduced  at  the  trial,  but  from  that  which  [*294] 
)resented  it  is  shown  affirmatively  that  there  was 
;  a  sufficient  delivery  of  that  portion   of  the  property 
ich  was  in  the  boarding-house  at  the  time  of  the  levy  by 

sheriff,  to  transfer  the  title  to  the  plaintiff. 
Jo  far  as  the  question  of  fraud  in  the  conveyance  and  sale 
the  plaintiff  is  concerned,  we  find  nothing  in  the  record 
ich  would  in  any  manner  justify  the  jury  in  arriving  at 

conclusion  that  any  existed. 

?he  judgment  must  therefore  be  reversed,  and  a  new  trial 
nted. 

isosNAN,  J.,  did  not  participate  in  this  decision. 
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J.  T.  LOCKHABT,  Appellant,  v.  THOMAS  MACKE, 

Eespondent. 

[2  Nkvada,  294.] 

Depositions — Infobmauties  in  CttrmcATK  of  Offiokb. — ^Depositi<nia  liO 
not  be  rejected  for  informality  in  the  certificate  of  the  officer  befon 
whom  they  are  taken,  when  it  appears  that  both  parties  were  present, 
and  the  witnesses  were  cross-examined. 

Idkm — Stipclatiok. — A  stipulation  of  the  parties  to  a  suit  may  dispenae  vHh 
any  certificate  by  the  officer  taking  depositions. 

Objectioks  must  be  made  in  Lowek  Court. — It  is  too  late  to  raise  tiie  objM- 
tion  in  this  court  for  the  first  time  that  there  was  no  proof  of  theib* 
sence  of  the  witnesses  whose  depositions  were  read. 

Findings  of  Coubt  Unsuppobted  bt  Etidbnce. — IThen  a  case  is  tried  belon 
a  court  without  a  jury,  and  one  of  the  facts  found  by  the  judge,  lod 
the  very  one  on  which  the  case,  in  his  opinion,  turns,  is  wholly  imsop' 
ported  by  the  evidence,  this  court  will  not  treat  this  particular  findiog 
as  surplDsage,in  order  to  sustain  the  judgment  on  other  findingBiliot 
will  reverse  the  judgment. 

Appeal  from  a  judgment  of  the  District  Court  of  tbe 
Fourth  Judicial  District,  Hon.  B.  S.  Mesick  presiding. 

The  facts  are  stated  in  the  opinion. 

Ihomas  F!ich  mid  C,  If,  Harris,  for  Appellant. 

ilarhe  tt  Flaci,  for  Respondents. 

[♦i9o]      *Bv  the  Court,  Beatty,  J.  : 

This  was  an  action  brought  for  an  ox  team,  wagon,  eic* 
Tho  wa^>u  and  a  part  of  the  cattle  belonged  to  one  Stock- 
ham  in  tho  year  1864,  and  both  parties  found  their  claim  to 
the  pix^jvriv  on  the  title  derived  from  Stockham.  Tk* 
plaitrtitf  claiming  that  Stockham  sold  to  J.  S.  Bostwick,Bnd 
Ikvs;  w  iok  to  piaintitT.  The  defendant's  theory  is  that  Stod- 
ham  si>ivl  to  Symington,  juid  Symington  to  defendant. 

Tho  v\i^^  >»^iii  irieil  before  the  judge  without  a  jury,  who 
fvnu.vi  tor  the  dofoudant,  and  the  plaintiff  appeals. 

Tito  plaint itT  makes  but  two  points  in  this  court:  onei 
ihat  vvrtaiu  do}v>siiions  were  improperly  admitted  in  esi- 
dtuuw  and  the  v^ihor  that  the  Jint^ingi^  of  fact  are  not  sap- 
jKU^twi  by  the  testimony. 
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Tho  objections  made  to  two  of  the  depositions  below  was, 
iat  the  certificate  of  the  clerk  before  whom  they  were  taken 
id  not  certify  that  they  were  carefully  read  to  witnesses 
Iter  being  written  oat,  and  further  failed  to  certify  that  the 
ritnesses  did  not  loiah  to  corr^  them  after  they  toere  read. 

These  objections,  we  think,  are  too  technical,  when  it  is 
ihown,  as  in  this  case,  that  counsel  on  each  side  were  pres- 
ent, and  participated  in  the  examination  and  cross-exami- 
laiiou  of  the  witnesses.  Such  an  objection  would  certainly 
)e  entitled  to  grave  consideration  in  a  case  where  there 
rere  no  cross-examination  and  no  one  present  representing 
he  opposing  party. 

The  stipulation  attached  to  the  third  deposition  dispensed 
^tli  all  necessity  of  a  certificate  of  any  kind.  A  stipulation 
t  the  parties  may  certainly  supply  the  place  of  a  certificate 
f  the  officer. 

It  is  further  objected  in  this  court  that  the  record  shows 
^  proof  that  the  witnesses,  whose  depositions  were 
*ad,  were  not,  at  the  *time  of  trial  within  the  ju-  [*296] 
sdiction  of  the  court,  and  capable  of  being  brought 
to  court  to  testify  orally.  That  objection  comes  too  late, 
^ing  taken  for  the  first  time  in  this  court. 
Bad  it  been  raised  in  the  court  below,  possibly  the  ab- 
Txce  of  the  witnesses  might  have  been  shown  so  as  to  ad- 
it the  depositions.  The  failure  to  raise  tlie  question  there 
Oounts  to  a  waiver  of  that  point,  or  an  admission  that  the 
icessary  preliminary  proof  could  have  been  made. 
Upon  the  other  point,  we  think  the  appellant's  position 
nst  be  sustained.  Plaintiff  proved  by  Stockham  that  he 
id  sold  the  cattle  to  Bostwick  on  the  20th  of  August,  1864; 
at  Bostwick  was  a  merchant  to  whom  he  was  indebted, 
id  that  he  was  to  be  credited  by  Bostwick  on  his  book  with 
e  price  of  the  cattle,  to  wit,  six  hundred  dollars;  that  he 
ver  made  any  sale  or  contract  in  regard  to  the  cattle  with 
'mington.  Bostwick  confirms  this  statement,  so  far  as  his 
irchase  is  concerned,  and  farther  states  that,  after  making 
e  contract  with  Stockham  for  the  cattle,  he  employed  Sym- 
g^n  to  drive  the  team  for  him,  and  sent  him  to  the  pasture 
lere  the  cattle  were  kept  to  get  them.     Here  is  the  direct 
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and  j^ositive  evidence  of  two  witnesses  to  the  fact  that  the 
sale  was  made  to  Bostwick  on  the  20tli  of  Augmt^  a  date 
which,  we  will  see  hereafter,  becomes  somewhat  important 
Also  the  testimony  of  one  witness,  Bostwick,  that  within  a 
day  or  so  after  his  contract  of  purchase,  he  sent  his  em- 
ployee, Symington,  to  get  the  cattle  for  him. 

On  the  other  hand,  the  defendant  proves,  by  Symington, 
that  he  (Symington)  bought  the  same  team  of  Stockhamon 
the  2Sth  or  29th  of  July,  and  that  he  drove  the  team  from 
that  time  (July  28th  or  i9th)  as  his  own  team,  and  nerer 
hired  to  Bostwick  to  drive  his  team. 

Here  there  are  two  distinct  theories,  and  a  flat  contradic- 
tion l>etween  the  two.  The  question  is,  whether  Stockliam 
and  Bostwick  i>erjured  themsel^^es,  or  whether  Symington 
ws\s  the  guilty  party.  It  cannot  be  questioned  that  one  side 
or  the  other  committed  perjurj-. 

Symington  showed,    on   his  e3Lamination,    that   he  was 
totally  unworthy  of  belief.     There  are  some  contradictions 
and  discrepancies  in  his  statements  calculated  to  throw  sus- 
picion on  his  testimony.     But  the  remarkable  feat- 
[*:it>T]  ure  is,  that  he  describes  with  particularity  *a  certain 
orvler  that  he  wrote;  declares  positively  when  ques- 
tioutvl  ibat  ho  himself  wrote  it;  yet  on  the  trial  it  was 
shown  that  ho  could  not  write  (except  to  sign  his  name); 
Wvoud  that  ho  oould  not  write  a  word.     On  the  other  side, 
thon>  was  an  attempt  to  impeach  the  credibility  of  Bostwick 
by  dirxvt  testimony  as  to  his  general  character.     The  judge 
Wlow  tluuks  this  attempt  was  a  failure.     TTe  certainly  think 
that  tUo  weight  of  the  testimony  was  in  favor  of  Bostwick. 
Ho  s^vms  to  h^ve  been  somewhat  engaged  in  the  lumber 
b;is:i»t^scs^  aiivl  the  woo\l-ohop{>ers  and  lumbermen  generallj 
sivko  harshly  of  him.     Frequently,  a  man  by  a  rigid  en- 
tot\viuoi:t  of  h:s  rii;hvs^  by  a  i^rtinacions  stickling  for  small 
thivi^'s  >fch:oh  :in?.  iu  fact,  ivrfeody  right,  will  as  efiFectuallj 
iiN'ur  :ho  viisj^Ucisurv  of  laborers  as  by  actual  dishonesty. 
V'^u  tho  v'^rh^^r  baiu:.  the  morvhauls  and  business  men  of  the 
tvnw.  %b.t^rv  lK^is:*:ok  I:y^1  i^ive  him  an  exceUent  character. 

Wo  xhiuk.  so    fcir.  Ix^:s5w:ok  must  stand  *  nnimpeacbed. 
Th^r^  ^**  Vfiv>  ilt^\  v^t3cc\.  c'a.'^v?<MMMa^  and  Lis  testimooy 
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So  far  as  those  three  principal  witnesses  are  concerned, 
ill  the  evidence  entitled  to  any  weight  is  on  one  side.  The 
3nly  other  testimony  of  any  consequence  is  the  detail  of 
sonversations  held  with  Symington,  wi,th  Bostwick  and  with 
Stockham.  In  other  words,  the  admissions  of  witnesses  of 
ihe  existence  of  a  state  of  facts  different  from  those  sworn 
^  on  the  trial. 

A.  J.  McCreery  says  that  he  asked  Symington  who  the 
J^tle  belonged  to,  and  he  replied  that  they  were  his  when 
i6  paid  for  them — that  Bostwick  held  them.  John  Bost- 
'^ick,  brother  of  J .  S.  Bostwick,  swears  Symington  applied 
0  him  for  money  to  pay  bill  due  on  team;  stating  he  was 
riving  for  J.  S.  Bostwick;  that  the  team  belonged  to  J.  S. 
^twick. 

J.  S.  Weston  proves  that  he  was  present  when  Symington 
fts  about  to  start  to  Winnemucca  Valley  for  the  team ;  that 
Ostwick  gave  him  money,  and  directed  his  clerk,  Parker, 
^  give  Symington  an  order  for  the  team. 

There  is  also  much  testimony  to  show  that  J.  S.  Bostwick 
Gdd  all  the  bills  for  keeping  cattle,  etc. 

On  the  other  hand,  there  are  a  number  of  wit- 
Bsses  called  to  prove  ^statements  made  by  J.  S.  [*298] 
ostwick  and    Stockham    inconsistent  with    their 
vorn  evidence. 

One  J.  Davies  testifies  that  J.  S.  Bostwick  once  said  to 
Im  he  had  better  have  done  as  Symington  did,  and  then  he 
oulcl  have  work.  Davies  replied,  if  he  would  buy  a  team 
id  haul  for  Bostwick,  Bostwick  would  soon  own  both  him 
Davies)  and  the  team.     Bostwick  made  no  reply  to  this. 

One  Suther  swears  that  Stockham,  in  August,  1864, 
iformed  him  he  had  sold  the  team  to  Symington.  But  this 
atlier  is  shown  to  have  been  willing  to  sell  himself  to 
liber  side  as  a  witness,  and  clearly  his  evidence  was  not 
ititled  to  any  weight. 

One  Spiglehoff,  who  keeps  a  tavern  on  the  road  where  the 
tarn  was  driven,  learned  in  August,  1864,  that  the  team  was 
lid — thinks  he  learned  from  Stockham  it  was  sold  to  Sym- 
igtoiiy  and  commenced  charging  the  bills  to  Symington 
bout  the  1st  of  August;  but  within  the  month,  by  direction 
IBoBtwici,  charged  bills  to  him  (BostmckV 
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One  Montgomery  swore  he  heard  Stockham  say  Syming- 
ton had  bought  a  team,  or  got  a  team  from  him. 

Peter  Bobiuson  swears  he  took  an  order  from  Symington, 
who  owed  him,  to  J.  S.  Bostwick.  Bostwick  refused  to 
accept  or  pay  the  order,  and  said  Symington  owed  him  still 
for  the  cattle  he  bought  for  him;  that  he  had  to  bay  cattle 
for  Symington  to  replace  those  that  died,  and  that  Syming- 
ton had  not  paid  him  for  them  yet. 

This  was  all  the  important  testimony  tending  to  shake  thd 
credibility  of  the  witnesses  J.  S.  Bostwick  and  StcMskham, 
except  the  deposition  of  Tartan  Smith,  which  we  will  here- 
after mention.     This  kind  of  evidence  is  the  weakest  of  all 
kinds  of  evidence,  because  it  is  more  easily  manufactm«d 
thtm  any  other  kind,  and  if  manufactured,  more  difficult  to 
rebut.     It  is  also  liable  to  the  objection  that  even  honest 
and  iH^rreet  witnesses  are  always  liable  to  misunderstand 
and  iniH>rrectly  re{>ort  mere  casual  conversations  in  wliidi 
thoy  have  no  {^articular  interest.     Symington,  too,  made 
admissions  just  as  inconsistent  with  his  testimony  as  those 
mado  bv  Bostwick  and  Stockham,  if  all  the  witnesses  are 
to  W  Wlioved. 

Then  thore  is  the  deposition  of  one  Tartan  Smith,  whick 
fi\es  particularly  the  date  that  Symington  came  to  a  pastors 
in  his  charge  where  the  oxen  were  pastured,  and- 
['^:il^^]  claimtHl  that  he  had  at  that  *time  bought  the  cattle 
f  rv^m  Stockham.  This,  he  says,  was  on  or  about  tho 
2:^d  of  August  vthe  time  Bostwick  says  he  sent  Symington, 
for  liis  c.'ittlo'^. 

riic  iic\t  vlay  after  Symington  came  and  got  the  cattle, 
Stkvkl:juu  came  and  said  he  had  sold  them  to  SymingtoHi 
ar.vl  f;\  u:  that  time  fv>rw^u\l  the  biUs  for  pasturing  them 
wvix^  to  Iv  cLait^m  to  Svmiusrton. 

He  :!u ::  wet::  down  to  Bo5>twiek's,  and  Bostwick  told  him 
to  xcvi*  Svi-iUiZton's  c;i::Ie.  that  Symington  was  hauling  for 
l.iuu  o^::d  he  woiilvt  iviv  the  bills  we^kiv;  and  when  at  the 
ciivl  ot  :i;t>  %>vl  ;h^  bill  w;is  presented  lo  Bostwick,  be, 
lHV>t>^  u'k»  i\cd  the  bill  and  informed  witness  he  had  notb- 
tti^  to  do  %  i;h  th^  ca;%Ie.  exc^ept  tkat  he  wished  to  keq> 


)t.  186S.]  LocEHiBT  V.  Maoeie.  809 

~ _      -_  _  ■  ■  ^      ^^      —   -  ■    ^^  ■  >— 

Opinion  of  the  Court — Beatty,  J. 

Ibis  deposition  certainly  makes  out  a  complete  case  for 
luingtou,  if  it  is  to  be  believed.  But  certainly  the  very 
mpleteness  of  the  deposition,  the  fact  that  it  covers  every 
int  in  the  case  so  entirely,  casts  some  suspicion  on  the 
itimony.  But  there  is  a  stronger  objection  to  it.  The 
lole  deposition  taken  together  fixes  the  date  of  Syming- 
a's  purchase  between  the  twentieth  and  twenty-fifth  of 
igast,  a  date  corresponding  with  the  alleged  purchase  of 
%twick,  and  nearly  a  month  after  his  alleged  purchase, 
licb,  by  his  own  showing,  was  the  twenty-eighth  or  twenty- 
nth  of  July. 

It  looks  as  if,  when  this  deposition  was  given,  Symington's 
tention  was  to  claim  the  purchase  as  having  been  made  by 
m  at  the  time  he  took  the  cattle  from  Winters's  pasture, 
K)at  the  twentieth  or  twenty-second  of  August.  But  at  the 
ial,  for  some  reason  or  other,  he  changes  his  base,  and 
^ms  to  have  bought  them  in  July.  If  Smith's  testimony 
'peaches  the  statements  of  Bostwick  and  Stockham,  it 
nally  impeaches  the  testimony  of  Symington.  Taking  the 
ole  testimony  together,  the  case  is  involved  in  much 
ibt,  with  an  apparent  decided  preponderance  of  testi- 
fy in  favor  of  plaintiff,  who  derives  title  from  Bostwick. 
•  if  there  had  been  a  general  verdict  of  a  jury  the  other 
\  and  the  court  below  had  approved  that  verdict,  this 
1^  would  not  probably  have  felt  authorized  to  interfere, 
this  case,  however,  there  was  no  jury,  the  case  having 
^  submitted  to  the  court  by  stipulation  without 
ixry.  The  judge  who  tried  it  wrote  a  long  %nd  [*3001 
^  opinion  reviewing  the  testimony,  with  most 
*t8  of  which  we  fully  concur.  He  also  filed  a  special 
ling  of  facts.  One  of  those  findings,  and  the  one  which 
the  foundation  of  defendant's  right  to  a  judgment,  is  as 
lows: 

'  First.  In  the  month  of  August,  A.  d.  1864,  one  Stock- 
n  was  possessed  of  an  ox  team  as  his  own  property,  com- 
)ed  of  eight  oxen,  together  with  the  wagon,  yokes,  chains, 
.,  mentioned  in  the  complaint,  and  whilst  so  possessed, 
1  and  delivered  the  same  to  Jacob  Symington  for  the 
se  of  six  hundred  dollars,  of  which  price  the  sum  of 
hijy'iour  doUara  and  forty  cents  vra^  \mm^di^\A\^  ^^^^^ 
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and  tlie  balance  to  be  paid  in  service  with  tbe  team,  a  por- 
tion, if  not  all,  of  which  service  was  subsequently  rendered; 
but  no  bill  of  sale  was  given,  the  plaintiff  [meaning  Stock- 
ham]  reserving  the  legal  title  in  himself  until  the  price  of 
the  team  should  be  paid." 

There  is  absolutely  no  testimony  in  the  case  supporting 
the  latter  part  of  this  finding.  Symington  does  not  assert  a 
conditional  sale  to  himself  in  August,  but  an  absolate  sale 
in  July.  Tartan  Smith's  testimony,  as  it  regards  the  declara- 
tions of  Symington,  of  Stockham,  and  of  Bostwick,  refers 
only  to  an  absolute  sale. 

The  only  language  in  all  the  testimony  which  conld  be 
tortured  into  a  reference  to  a  conditional  sale,  is  that  of  A. 
J.  McCreery,  who  testified  that  **  Symington  said  they  were 
his  when  he  paid  for  them;  that  Bostwick  held  them.'*  This 
language  would  indicate  that  Symington  claimed  some  sort 
of  contract  for  the  purchase  of  cattle  from  Bostwick;  not 
that  he  had  bought  them  from  Stockham  either  conditionaUj 
or  absolutely. 

But  this  does  not  amount  to  sufficient  testimony  to  justify 
any  finding.  It  is  a  mere  declaration  of  Symington  in  his  own 
favor,  which  he  afterwards  contradicts  under  oath.  It  may, 
however,  be  Si\id  that  the  latter  part  of  this  finding  is  mere 
surplus;ige.  That  you  may  strike  out  all  that  part  which 
i^efei-s  to  the  reservation  of  title  by  Stockham,  and  it  is  then 
a  gixnl  finding  to  support  a  judgment  in  favor  of  defendant 
If  the  hitter  jx>rtion  of  the  finding  were  stricken  out,  it  is 
undoubteilly  true  that  it  would  then  be  a  good  finding  to 
supjvort  the  judgment. 

But  tbe  latter  }x>rtion  is  a  material  part  of  the  finding, 

and  we  do  not  think  it  can  be  thus  summarily  dis- 

[*%>01]  jH^seil  of.     We  are  not  *sure  that  the  judge  who 

found  a  (.conditional  sale  would  have  been  willing  to 

find  an  absi^Iute  sale. 

The  learntnl  judge  of  the  court  below  admits  that  he  was 
impn^sstnl  ihn^ughout  the  trial  with  the  improbability  that 
Stivkham  would  have  sold  his  team  to  an  irresponsible  man 
like  8vunngton«  but  got  rid  of  this  idea  when  he  became 
}Hvs^^ss<Hi  of  the  idea  of  a  couilitional  sale,  and  Stockham's 
tiing  ihe  \\\\e  vn  ViVnsiadC  until  the  team  was  paid  for. 
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If,  then,  he  liad  not  arrived  at  the  conclusion  that  there 
Was  a  cmiditwiud  sale  (and  we  think  he  had  no  testimony 
before  him  to  arrive  at  such  a  conclusion)  he  would  most 
probably  have  determined  that  the  weight  of  testimony  as 
to  a  positive  sale  was  in  favor  of  plaintiff. 

Again,  if  there  was  a  conditional  sale,  there  is  a  total 
absence  of  testimony  showing  the  exact  conditions  thereof. 
If  there  were  conditions  precedent  to  be  performed  by 
Symington  before  the  title  vested  in  him,  he  should  have 
shown  these  conditions  performed.  If  he  was  not  to  have 
title  or  absolute  right  of  possession  until  he  had  paid  for  the 
team,  it  appears  to  us  he  totally  fails  to  make  a  case. 

He  shows,  taking  his  testimony  for  truth,  that  he  had  the 
cattle  about  one  hundred  and  ninety  or  one  hundred  and 
ninety-five  days;  that  his  hauling  for  Bostwick  amounted  to 
a  fraction  less  than  one  thousand  one  hundred  dollars.  From 
this  was  to  be  deducted  all  the  expenses  of  himself  and 
cattle,  repairs  to  wagon,  the  purchase  of  four  oxen  to  replace 

those  that  died,  etc.  One  ox  is  stated  to  have  cost  fifty  dol- 
lars; if  the  others  cost  the  same,  here  is  an  item  of  two 
hundred  dollars.  The  cattle  seem  to  have  cost  for  pasturage, 
two  dollars  per  night,  and  not  less  than  three  hundred  and 
eighty  for  the  whole  period.  Besides  this,  hay  was  bought 
for  feeding  most  of  the  time.  Toll  and  tavern  bills  on  the 
road  were  to  be  paid;  shoeing  cattle,  repairing  wagon,  and 
the  personal  expenses  of  Symington,  all  come  out  of  this 
one  thousand  one  hundred  dollars.  The  probability  is  that 
all  these  expenses  fell  little  short,  if  they  did  not  exceed, 
one  thousand  one  hundred  dollars. 

It  appears  to  us  the  first  finding  of  fact  is  not  sustained 
by  the  testimony,  and  the  ends  of  justice  require  a  new 
trial  should  be  had. 

♦Judgment  is  reversed  and  a  new  trial  ordered.       [*302] 

Lewis,  C.  J.,  concuning: 

I  concur  in  the  reversal  of  the  judgment,  upon  the  ground 
that  the  first  finding  of  the  court  was  not  warranted  by  the 
mdence. 

Bbosnan,  J.y  did  not  participate  in  this  decision. 
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H.  MACKEE  ET  AL.,  Appellants,  v.  J.  V.  A.  LANSING, 

Kespondent. 

[2  Nkyada,  302.] 

1  Statute  of  LnoTATioire — ^Notk  and  MoBTOAas. — A.  party  holding  a  mort- 
gagd  is  not  barred  of  bis  right  to  foreclose  the  same  nntil  four  jean 
shall  have  elapsed  from  the  accmiug  of  the  action,  although  the  stitota 
may  have  barred  an  action  at  law  on  the  debt  before  that  time. 

Idbx. — A  party  taking  a  second  mortgage  during  the  period  inteirening 
between  the  time  when  the  statute  bars  the  action  at  law,  and  vbeo  it 
bars  the  proceeding  to  foreclose,  holds  his  lien  sabject  to  the  fint 
moitgage. 

Appeal  from  the  District  Coart  of  the  First  Judicial  Dis- 
trict, Storey  County,  Hon.  0.  Burbank  presiding. 

The  facts  are  stated  in  the  opinion. 

Campbell  ct  Sedey,  for  AppeUants. 

jniliaiM  it  Bider,  for  Bespondent. 

By  the  Court,  Beatty,  J. : 

This  w:is  a  suit  brought  on  a  note  executed  in  the  state 
of  XovjuIa  in  the  year  1862,  secured  by  mortgage  on  real 
estate  situattnl  in  this  state  (then  territory).  The  note,  after 
it  Invamo  due  and  was  barreil  by  the  statute  of  limitations 
i\f  the  iheu  territory  of  Nevada,  was  renewed  by  a  special 
promise  in  writing.  But  Wfore  this  renewal,  another  and 
iutor\eniug  mortgage  had  been  executed  by  the  defendant 
to  a  thirvl  jxiriy. 

Tlu>  I'v^urt  Wlow  held  that  the  plaintiff's  note  having  been 
lvum\l  al  one  time  by  the  statute  of  limitations,  thesecuritj 
was  gv^no^  and  the  second  morig:ige  took  precedence. 

This  Avas  au  enx»r:  although  the  plaintiff's  right  to  sne 

o::  the  note  itself  mav  have  been  barred  at  one  time, 

[*;XV^j  his  right  to  foreclose  the  ^huortgage  is  not  barred 

until  the  lajxse  of  four  years.     {Btfuy  v.  Confideiux 

i\\.  \  Nov.  tUl^.>     That  lime  had  not  elapsed  when  this 

8uit  was  bn>ughr.     Acw^rvliug  to  the  finding  of  facts  in  the 

I* 
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jourt  below,  appellants  were  entitled  to  a  precedence  of 
ien  on  the  nndivided  half  of  the  property  described  in  the 
complaint  to  secure  their  debt. 

The  judgment  of  the  court  below  is  reversed,  and  the 
20urt  will  enter  up  a  decree  in  accordance  with  this  opinion. 

Bbosnan,  J.,  did  not  participate  in  this  decision. 


Moses  wick,  respondent,  v.  w.  t.  otsteale,  adm'b. 

Appellant. 

[2  Nevada,  303.] 

•^ATUTE  OF  Limitations — Estates  op  Deceased  Pebsons. — ^When  a  party 
dies  owing  a  debt  not  barred  by  the  statute  of  limitations  at  his  death, 
the  holder  of  the  claim  has  one  year  after  administration  granted  on 
the  debtor's  estate  within  which  to  bring  his  action,  although  the  action 
would  have  been  barred  iu  less  than  one  year,  if  the  debtor  had  lived;  if, 
however,  the  claim  is  presented  to  the  administrator  and  rejected,  suit 
must  be  brought  thereon  within  three  months  after  rejection. 

DEBC. — The  statute  giving  one  year  after  administration  granted  applies  to 
all  classes  of  cases. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
riot.  Storey  County,  Hon.  B.  S.  Mesick  presiding. 

The  facts  are  stated  in  the  opinion. 

MUcheU  &  Hundley,  for  Appellant. 

McRae  &  Rhodes,  for  Respondent. 

By  the  Court,  Lewis,  C.  J. : 

This  action  is  brought  upon  a  promissory  note  executed 
t)y  one  W.  O.  Middleton,  at  Oroville,  in  the  state  of  Cali- 
fomia,  on  the  eleventh  day  of  June,  A.  d.  1864,  by  which  he 
obligates  himself  to  pay  the  sum  of  five  hundred  dollars  to 
the  plaintiff  in  thirty  days  from  the  time  of  its  execution. 

By  the  findings  of  fact  set  out  in  the  record  it  ap- 
pears that,  on  *the  ninth  day  of  October,  nearly  [*304J 
three  months  after  the  maturity  of  the  note,  the 
maker,  Middleton,  died;  that,  on  the  fourteenth  day  of  No- 
rember  following,  the  defendant  was  duly  appointed  admin- 
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istrator  of  the  deceased's  estate;  and  on  the  eleventh  day 
of  July,  A.  D.  1865,  about  five  months  after  this  appoint- 
ment, the  note  was  regularly  presented  for  allowance  as  a 
claim  against  Middleton's  estate,  and  rejected  by  the  ad- 
ministrator; and  within  two  months  thereafter  this  action 
was  brought,  and  judgment  entered  in  favor  of  the  plaintiff. 
The  only  defense  relied  on  by  the  defendant  is  based  npon 
the  thirty-fourth  section  of  the  statute  of  limitations  of  this 
state,  which  declares  that  **an  action  upon  any  judgment, 
contract,  obligation,  or  liability  for  the  payment  of  money 
or  di\mages  obtained,  executed,  or  made  out  of  this  terri- 
tory, can  only  be  commenced  within  six  months  from  the 
time  the  cause  of  action  shall  accrue."     (Stat.  1862,  82.) 

This  is  an  amendment  of  section  thirty-four  of  the  gen- 
end  statute  of  limitations,  and  the  defendant  claims  that 
under  it  the  note  in  question  is  barred,  and  hence  that  no 
action  can  l>e  maintained  upon  it.  There  is,  hoverer, 
another  section  of  the  statute  which  clearly  excepts  from 
the  oj^nitions  of  this  section  all  cases  where  the  debtor 
dies  Wfon>  the  statute  has  fully  run.  It  provides  that  "  if 
a  |*ersou,  ag:iin$t  whom  an  action  may  be  brought,  die  be- 
fv^i\*  ilio  expiration  of  the  time  limited  for  the  commence- 
luout  thervi^f,  and  the  cause  of  action  survives,  an  action 
iu:iy  Iv  oommenceil  against  his  executors  and  administrators 
after  tho  oxpinition  of  that  time,  and  within  one  year  after 
tho  issuing  of  letters  testamentary  or  of  administration." 
vivv.  23.  p.  ;^\  Stat.  ISia.) 

This  seo;:on  bevond  all  doubt  extends  the  time  for  the 
wir.ux^Uvvrjent  of  actions  to  one  vear  from  the  time  of  the 
\ss.u:r.i:  v^f  loi:ors  te^^^meutary,  in  all  cases  where  the  per- 
s^^'U  stilus;  ti  hv^si  the  action  may  be  brought  dies  before  the 
statute  b*s  fullv  nia. 

lu  this  o*>*\  the  in:iiker  of  the  note  died  before  the  statute 
h,^vi  ?;:::.  Aixi  ifct*  aotion  w^s  brought  in  less  than  one  year 
atVr  the  dt*:V::\;ju.5  hjul  b^^n  appointed  administrator:  hence 
;t  oUv^».*v  vV^t^L^>  wiihiu  s^*tioa  iwentr-three,  above  refened 
tw  Viixs  ;!^\'t:o^  r::us:.  hv^wever,  be  coostmed  in  connection 
>x  i;h  5i>5v:)tv\u  lc¥  o:  :i:x^  prv^bdite  aet,  which  makes  it  the  doty 
\\f  Au>  tvrsiv^c  mh.^^e  cl^m  ;ib^:iiiisr  an  estate  is  rejected,  to 
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ring  his  action  against  the  executor  or  *adminis-  [*305] 
ator  witliiji  tliree  months  after  such  rejection,  if  it 
3  then  due;  and  if  not,  then  within  three  months  after  it 
ecomes  due. 

Though  the  creditor  of  the  estate  has  one  year  from  the 
me  letters  testamentary  are  issued  within  which  to  com- 
lence  his  action,  it  is  always  with  the  qualification  that  it 
\  commenced  within  three  months  after  the  claim  upon 
hich  it  is  based  is  rejected  by  the  executor  or  admiuis- 
ator.  Thus  the  holder  of  the  claim  has  one  year  after  tho 
>pointment  of  the  executor  or  administrator  within  which 
»  bring  his  action,  unless  he  voluntarily  shortens  that  timo 
T  presenting  his  demand  at  a  period  more  than  threo 
onths  before  the  expiration  of  the  year.  To  illustrate: 
tie  plaintiff  in  this  case  could,  if  he  chose,  have  deferred 
e  presentation  of  the  note  upon  which  the  action  is 
.*ought  for  nine  months  after  letters  were  issued  to  the  de- 
tidant,  and  he  could  then  have  delayed  three  months  after 
3  rejection  before  bringing  suit;  thus  he  would  have  a 
5ar  after  the  appointment  of  the  defendant  within  which 
'  bring  his  action,  or  he  could  have  shortened  that  time  by 
•esenting  his  claim  immediately  upon  the  issuance  of  let- 
rs,  and  thereby  made  it  necessary  for  him  to  institute  his 
tiou  within  three  months  after  the  appointment  of  the  de- 
udant. 

But  it  is  claimed  by  counsel  for  appellant  that  the  twenty- 
ird  section  of  the  statute  of  limitations,  referred  to  above, 
>es  not  apply  to  that  class  of  actions  referred  to  in  the 
aended  section  thirty-four. 

Why  it  should  not,  we  are  utterly  unable  to  see.  Section 
irty-four,  as  amended  in  the  year  1862,  becomes  a  part  of 
e  general  statute  of  limitations,  and  section  twenty-three 
early  applies  to  all  actions  referred  to  in  the  act.  If  it 
are  the  intention  of  the  legislature  to  except  all  actions 
icruing  out  of  the  state  from  the  operation  of  section 
7enty-three,  such  an  exception  should  have  been  incorpo- 
ted  in  some  part  of  the  law.  That  has  not  been  done, 
''e  therefore  hold  that  it  applies  to  all  actions,  irrespective 
'  where  they  may  accrue. 
The  judgment  of  the  court  below  must  be  affirmed. 
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CYNTHIA  A.  WILDE,  Respondent,  v.  JONATHAN  8. 

WILDE,  Appellant. 

[2  Nevada,  306.] 

Due  Notice— Means  Wbitten  Xotioe  op  Fivk  Datb. — ^When  the  statute 
says  an  order  may  be  made  on  dne  notice  to  the  opposite  fdde,  it  mem 
the  Btatntory  written  notice  of  five  days. 

AiiZMONT  Pendente  XjIte — Not  Allowed  atteb  Final  Judoickkt  AOiisr 
THK  Applicant. — Under  the  statute  providing  for  the  payment  of  ali* 
mony  pendente  /(/e,  the  court  canuot  make  an  order  for  the  payment  of 
past  expenses  after  the  suit  has  been  finally  decided  against  the  wife. 

Jurisdiction  in  Equitt  Gases. — The  supreme  court  has  jurisdiction  in  lU 
equity  cases,  whatever  may  be  the  amount  in  controversy. 

Appeal  from  the  District  Court  of  the  Second  JudicM 
District,  Ormsby  County,  Hon.  S.  H.  Wright  presiding. 

The  facts  are  stated  in  the  opinion. 

Cfeo.  A,  NoxiTsey  AU(yi'ney»Gen€rcdy  for  Appellant. 

Clayton  &  Clarke,  for  Bespondent. 

By  the  Court,  Beatty,  J. : 

In  this  case,  a  bill  seeking  a  decree  of  divorce  from  ber 
husband  was  filed  by  the  plaintiff  in  the  month  of  April 
In  the  early  part  of  May  an  answer  was  filed.  On  the  ISth 
day  of  May,  the  cause  was  set  for  trial  on  the  8th  day  of 
June. 

On  the  4th  day  of  June,  the  plaintiff's  attorney  gare 
notice  that  on  the  8th  (the  same  day  the  case  had  been  set 
for  trial)  he  would  move  the  court  for  an  allowance  to  be 
made  the  plaintift'  out  of  her  husband's  estate  by  way  of 
alimony  pevdeiUe  lite,  and  to  enable  her  to  prosecute  the 
suit.  This  motion  was  called  up  at  the  meeting  of  court  on 
the  morning  of  the  8th,  and  defendant  objected  to  the  mo- 
tion being  then  heard,  becanse  he  had  not  had  five  days* 
notice  thereof,  and  had  not  been  served  with  a  copy  of  the 
aflidavit  on  which  the  motion  was  based. 

The  court  took  the  motion  under  advisement,  and  directed 
the  plaintiff  to  ser>'e  on  defendant  a  memorandam  of  amoants 
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laimed  for  the  prosecution  of  suit,  for  support  pendente  lite, 
tc. 

Id  the  meantime,  the  trial  proceeded,  and  no  further 
teps  were  taken  with  the  motion  (nnless  it  was  the 
omishing  to  defendant  *the  memorandum  of  ac-  [*307] 
onnts  claimed,  which  the  court  had  directed)  until 
he  trial  terminated  in  a  judgment  for  the  defendant.  The 
statute  says  an  order  for  alimony  in  cases  of  this  sort  may 
>e  made  on  **due  notice."  We  think  due  notice  means  such 
lotice  as  is  prescribed  for  all  motions  in  the  general  prac- 
ice  act;  that  is,  a  written  notice  of  five  days,  when  both 
)arties  reside  in  the  district  where  the  motion  is  to  be 
oade,  as  in  this  case. 

As  only  four  days'  notice  was  given,  we  think  the  court 
onld  not  properly  have  heard  and  determined  the  motion 
t  the  time  it  was  called  up,  on  the  morning  of  the  eighth  of 
Une,  unless  by  consent  of  defendant.  As  this  consent  was 
^i  given,  we  think  the  motion  was  properly  laid  over. 

In  the  meantime  the  case  came  on  for  trial,  and  that 
ial  having  resulted  in  a  judgment  for  defendant,  we  are  of 
pinion  that  after  judgment  the  court  could  not  proceed  to 
etermine  the  motion. 

Alimony  is  granted  to  a  wife  applying  for  a  divorce  pen- 
iifte  Ule,  because  having  made  a  pnyna  facie  case  by  her 
ill,  she  is  entitled  to  the  means  of  establishing  that  case 
a  trial  if  it  can  be  done. 

Usually  a  case  cannot  be  brought  to  trial  without  money, 
herefore  the  law  has  provided  in  the  case  of  married 
omen,  whose  property  is  generally  entirely  under  the  con- 
ol  of  the  husband,  that  he  shall  furnish  her  out  of  the 
)mmon  property  with  sufficient  means  to  carry  on  the  suit 
id  determine  whether  she  is  entitled  to  the  relief  sought  in 
3r  bill.  If  this  were  not  done,  there  might  be  a  total 
ilure  of  justice,  for  a  tyrannical  husband  might  abuse  his 
ife  to  any  extent  and  protect  himself  from  the  conse- 
lenoes  the  law  visits  on  such  conduct,  by  denying  her  the 
eans  of  asserting  her  rights  in  a  court  of  justice.     But  if 

could  be  known  beforehand  that  the  wife  had  no  just 

iuae  of  action,  the  law  would  not  compel  the  husband  to 
Nsv.  Dec— 52 
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pay  the  costs  of  a  groundless  suit  brought  against  liimsdi. 
So  after  it  has  been  determined  by  the  judgment  of  the 
court  that  it  vras  a  groundless  action,  it  would  not  be 
proper  to  make  an  order  for  past  costs  and  expenses  of  sncli 
action.  Paying  the  costs  after  the  suit  was  over  and  de- 
cided could  not  alter  the  judgment. 

In  a  proper  case,  where  there  was  a  motion  for  a  new 
trial  pending,  or  even  an  appeal  pending,  the  court  belov 
might,  in  its  discretion,  allow  alimony  to  enable  the 
[*308]  wife  to  prosecute  the  case  to  *final  hearing.  Bot 
when  the  controversy  is  entirely  ended  by  a  judg- 
ment for  the  husband,  who  is  defendant,  it  is  an  error  to 
make  an  order  for  past  costs  and  expenses.  (Sees.  416, 417, 
Bishop  Mar.  &  Div.) 

It  is  urged  that  this  court  has  no  jurisdiction  in  this  case 
because  the  amount  ordered  to  be  paid  is  less  than  three 
hundred  dollars.  This  court  has  jurisdiction  in  all  cbanceij 
cases,  whatever  may  be  the  amount  in  controversy.  Thk 
comes  within  the  jurisdiction  of  this  court.  The  order 
complained  of  was  made  after  judgment,  and  is  therefore 
an  appealable  order  under  the  statute. 

The  order  directing  the  defendant  Jonathan  L.  Wilde  to 
pay  one  hundred  and  ninety-three  dollars  and  seventy-five 
cents  into  court  is  hereby  reversed  and  set  aside,  and  the 
court  below  will  make  an  order  to  that  effect  in  its  juinnies. 

Brosxak,  J.,  did  not  participate  in  this  decision. 


W.  M.  SEAWELL,  Eespoxdent,  r.  IX  COHN,  Appellast. 

[2  Xktada,  dOS.] 

STipruLTiox  TO  EXTEND  TiME — EiTscT  OF. — ^WheTO  ft  stipnlfttioii  is  sigM^ 
by  vvuusel.  to  stayexecntiou  for  sixty  (Iajb,  pnmded  the  defeDdant  ptri 
OIl«^>haIf  of  the  jnd^ment  in  thirty  Jajs:  HM^  that  this  did  not  •mooBt 
to  au  alnsolute  extension  of  time. 

I2>c>i.— To  W  binding  upon  the  iiarties,  a  stipnlatkui  of  connfldnnutbt 
fiK\l  in  the  case  and  incorporated  in  the  judgment^  or  in  a  MptoM 
Older  of  the  court. 
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iBimEB  ON  Bond — When  not  Dischabged. — Held,  that  the  stipulation  in 
this  case  to  extend  time  did  not  operate  to  discharge  the  sureties  on  the 
bond  given  to  release  property  held  under  attachment 

Appeal  from  a  judgment  of  tlie  District  Court  of  the 
inth  Judicial  District,  Esmeralda  County,  Hon.  8.  H. 
3ABE  presiding. 

The  facts  are  stated  in  the  opinion. 

J.  H.  Hardy  and  Boring  &  Brovm^  for  Appellant. 

IF.  M.  Seawell,  for  Bespondent. 

*By  the  Court,  Beatty,  J. :  [*309] 

In  the  spring  of  1864,  J.  A.  Brimhall  brought  suit  against 

e  Durand  mill  and  mining  Company  for  $850,  and  sued  out 

writ  of  attachment,  which  was  levied  on  the  goods  of 

ifendant. 

To  procure  the  release  of  these  goods,  D.  Cohn  and 

>lomon  Ashim    executed    an    undertaking  which,    after 

citing  the  attachment,  etc.,  concludes  as  follows: 

"Now,  therefore,  we,  the  undersigned,  do  hereby  under- 
ke,  jointly  and  severally,  in  the  sum  of'  one  thousand 
illars,  to  the  effect  that  wo  will,  on  demand,  pay  to  the 
amti£f  the  amount  of  any  judgment  that  may  be  recovered 
favor  of  said  plaintiff  in  above  action  and  costs  of  suit — 
»t  exceeding  the  said  sum  of  one  thousand  dollars  ($1000). 
"Sealed  with  our  seals. 
"Dated  this  23d  day  of  April,  a.d.  1864. 

"D.  CoHN,  [l.  s.] 

"Solomon  Ashim,    [l.  s.]" 

In  the  month  of  July,  1864,  judgment  was  rendered  in 
ror  of  Brimhall  for  seven  hundred  and  fifty-one  dollars 
d  costs  of  suit.  This  judgment  was  never  satisfied,  and 
imhall  assigned  the  undertaking,  which  was  given  for 
ease  of  goods  attached,  to  the  present  plaintiff,  who  insti- 
)ed  this  action. 

rhe  defense  made  to  the  action  is,  that  Brimhall,  after 
)lm  and  Ashim  had  executed  the  undertaking,  extended 
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tho  time  of  payment  to  the  Dnrand  mill  and  mining  com- 
pany without  consulting  them. 

The  portion  of  the  answer  setting  up  this  defense, 
[*310]  so  far  as  it  ^relates  to  extension  of  time,  and  which 
it  is  material  to  notice,  is  as  follows: 
That,  on  the  5th  day  of  July,  1864,  and  subsequeDl 
to  tho  execution  of  said  undertaking,  the  said  J.  A. 
Brimhall,  for  a  valuable  consideration,  made  and  entered 
into  a  stipulation  with  said  Durand  mill  and  mining  com- 
pany, extending  tho  time  of  payment  of  the  judgment  in 
said  action  sixty  days,  of  which  the  following  is  a  copy: 

''In  the  District  Court  of  the  Second  Judicial Distrid^ 
Esmeralda  County,  Nevada  Territory. — J.  A.  Brimhall^ 
)>laintiff,  v.  Durand  Mill  and  Mining  Company^  defendank 
It  is  hereby  stipulated  and  agreed  by  and  between  the  abore* 
named  phiiutiff  and  the  above-named  defendant,  thatplaiot* 
iff  do  have  and  recover  judgment  against  said  defeodant  is 
this  action,  for  tho  sum  of  seven  hundred  and  fifty-one  dol- 
lars, and  costs  of  suit;  and  that  said  judgment  specify  thai 
I  ho  wholo  amount  thereof  be  paid  in  United  States  gold  coin. 

'*  It  is  further  agreed  by  said  plaintiff,  that  plaintiff^ 
stav  oxtvution  upon  siud  judgment  for  sixty  (60)  days  from 
iho  d:4io  hereof;  provideil,  that  tho  defendant  will,  within 
thirty  v«^^^^  days  from  this  date,  pay  to  plaintiff  the  one-half 
of  the  suuouut  of  said  judgment. 

"  T.  M.  Pawlixo, 

Attorney  for  Defendani 

"W.  M.  Seaweix, 

Attorney  for  PUintiiL 

"V;::s  av-swor  'tras  vlomurn?vl  to  and  the  demnrrer  sustained. 
Hu*  .^  f«r..:Av.:  vux-lincil  to  answer  further,  and  judgment 
VsH^  u:ul^*Tx\:  t\^r  p^Aintiff,  The  defendant  appeals,  and  tie 
V  v/,\  ^;uos::v^v,  r::%:M\J  is*  whether  the  execution  of  this 
v,>i::v,v,',<'v.:  Vx  :ho  A::oTrevsin  thecaise  of  Jl  A.  Brimhatt\. 
•^'.  •*':  ",■'■,;  .V,.\'  ,:\,J ^S\i•■^:  toittfviNy  operated  as  a  release 
o!  v\>!:n  A;ui  Ash;:::. 

A\'^iX\U:;i  rc^:os  o::  U^  geaeral  propositaoii  thatertenskm 
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f  time  to  a  principal  without  the  assent  of  his  surety  exon- 

rates  the  surety. 

It  has  been  frequently  held  in  the  case  of  guarantors  of 

romissory  notes  that  where  the  payee  extends  the  time  of 

Eiyment,  and  so  binds  himself  by  a  legal  and  valid  contract 

lat  he  cannot  proceed  to  the  collection  of  the  note 

ntil  the  expiration  of  the  time  ^mentioned  in  the  [*311] 

dw  contract,  this  releases  the  guarantor,  unless  he 

as  either  expressly  or  by  implication  sanctioned  the  new 

ontract  for  extension  of  time. 

But  whether  the  obligors  in  a  bond  given  for  the  release 
{  goods  seized  under  attachment  would  stand  in  the  same 
•Ofiition,  is  not  so  well  settled.  These  obligations  are  direct 
nd  positive  obligations  (at  least  such  is  the  form  of  this 
Adertaking)  to  pay  any  judgment  that  may  be  rendered 
Jainst  the  party  whose  goods  have  been  attached.  Upon 
iQ  rendition  of  the  judgment,  the  parties  to  the  undertak- 
g  might  undoubtedly  pay  the  same,  and  take  steps  against 
e  judgment  debtor,  without  any  regard  to  any  stipulations 
>  may  have  made  with  the  judgment  creditor. 
This  would  seem  to  be  the  view  of  a  similar  case  taken  by 
e  supreme  court  of  California.  {Palmer  v.  Vance,  13 
J.  553.) 

On  the  other  hand,  we  think,  from  the  language  used  by 
ief  justice  Shaw,  in  delivering  the  opinion  in  the  case  of 
dlam  v.  Valentine  (11  Pick.  156),  that  he  was  perhaps  of  a 
ntniry  opinion. 

But  whatever  may  be  the  rule  in  a  case  where  the  exten- 
>n  of  time  is  made  obligatory  on  the  creditor,  we  do  not 
ink  this  case  comes  within  the  rule.  The  answer  shows 
e  signing  of  a  certain  agreement  by  the  attorneys  in  the 
se,  but  this  did  not  of  itself  operate  necessarily  as  a  stay 

execution,  for  two  reasons :  First,  the  agreement  is  to 
ajthe  execution  for  sixty  days,  "provided,  the  defendant 
iU,  within  thirty  (30)  days  from  this  date,  pay  to  the  plaint- 
'  the  one-half  of  the  amount  of  the  said  judgment." 
Here  there  is  an  agreement  to  stay  execution  for  sixty 
tys  "  provided"  something  else  is  done  within  thii-ty  days, 
lere  is  no  allegation  that  ^is  other  thing  was  done  within 
e  thirty  days. 

/ 
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Tlien,  clearly,  it  does  nofc  appear  plaintiff  was  bonnd  to 
stay  the  execution  for  sixty  days.  Nor  da  we  think  he  was 
oven  bound  to  stay  it  for  thirty  days.  There  is  nothing  to 
that  effect  in  the  agreement.  As  we  interpret  this  instni- 
ment,  it  was  in  the  discretion  of  plaintiff  at  any  time  to 
issue  his  execution,  nntil  the  half  of  the  debt  was  paid.  If 
half  the  debt  had  been  paid,  then  the  defendants  might 
have  claimed  the  benefit  of  this  contract.  If  paid  before 
the  issuance  of  execution,  they  might  well  Lave 
[*312]  claimed  that  none  should  *be  issued  until  the  expi- 
ration of  the  sixty  days  after  judgment.  If  paid 
after  the  issuance  of  the  execution,  the  plaintiff  would  prob- 
ably have  been,  at  least  morally,  if  not  legally,  bound  to 
suspend  any  action  under  the  execution  until  after  the  expi- 
ration of  the  stipulated  period.  We  think,  then,  that  the 
agreement  itself  did  not  amount  to  an  absolute  extension  of 
time. 

But  there  is  another  objection  to  this  agreement.  It  iras 
an  agreement  made  in  the  progress  of  the  trial  by  the 
attorneys. 

Such  agreements  are  proper  enongh  in  themselves,  but  if 
they  are  to  affect  the  parties  to  the  suit  after  the  judgment 
is  rendered,  it  seems  to  us  they  should  be  filed  in  the  case 
(there  is  no  evidence  this  ever  was  filed)  and  enforced  by 
the  judgment  or  order  of  the  court.  TVhen  parties  agree, 
either  by  themselves  or  their  attorneys,  that  a  certain  judg- 
ment shall  be  entered  up,  and  that  no  execution  is  to  be 
issued  for  a  certain  time  on  that  judgment,  the  terms  of 
that  agreement  should  be  incorporated  in  the  judgment,  or 
else  in  a  separate  and  distinct  order  of  court.  Othenvise, 
we  see  nothing  to  prevent  a  party  from  violating  such  agree- 
ments. In  this  case,  suppose  the  defendants  had  paid  half 
the  judgment  immediately  after  its  rendition,  and  the  plaint- 
iff the  very  next  day  had  demanded  execution  for  the  balance, 
we  see  no  way  he  could  have  been  prevented  from  getting 
it.  The  clerk  could  nottake  notice  of  this  paper,  signed  bj 
the  attorneys,  but  neither^ed  nor  made  the  subject  of  anj* 
order  of  court.  He  must  issub^e  execution  when  demanded. 
Possibly  ttie  comiI  \n\^\»  Vu  ^^s^  a  case,  on  proper  appH- 

\ 
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Mktioiiy  stay  the  execution  for  tbe  sixty  days,  but  we  would 
ioubt  the  propriety  of  going  behind  the  judgment  even  by 
lie  court. 

We  refer  to  the  case  in  11  Pick,  just  cited,  for  the  e£feet  and 
:(peration  of  such  agreements  when  not  acted  on  by  the 
sonrt. 

The  judgment  df  the  court  below  must  be  affirmed,  and 
it  is  so  ordered. 


G.  H.  MATNAED  v.  ISAAC  RAILET  et  al.,  upon  a 

Wbit  of  Cebtiobabi. 

[2NKTADA,  313.] 

IInquirt  upon  Gbbtiobabi  confined  to  Jurisdiction. — Upon  a  return  to 
ft  writ  of  certiorari,  this  court  can  only  inquire  whether  the  tribunal 
certifying  its  proceedings  has  exceeded  its  jurisdiction. 

EiOiXTKB — Whkn  mat  BE  APPOINTED. — The  district  court  has  the  power  to 
appoint  a  receiver  on  an  ex  parte  applicaiiou»  when  a  proper  showing  is 
made. 

bnM. — The  court  wiU  appoint  a  receiver  when  one  partner  excludes  his 
copartner  from  a  participation  in  the  affairs  of  the  partnership.  So,  too, 
when  both  partners  have  assigned  their  respective  interests,  and  the 
assignees  cannot  agree. 

tDtat. — When  suit  is  brought  and  summons  issued,  the  court  has  power  to 
appoint  a  receiver  before  the  summons  is  served  on  defendants;  but  the 
appointment  of  a  receiver  ought  not  to  be  made  without  notice, 
except  in  cases  of  emergency. 

Williams  &  Bbder^  for  Petitioners. 

Oeo.  A.  Noiirae  and  R,  M.  Clarke^  for  Bespondents. 

*Bj  the  Court,  Lewis,  C.  J. :  [^^314] 

This  case  comes  before  this  court  upon  a  writ  of  ceiiiorari 
issued  to  the  district  court  of  the  county  of  Ormsby,  the 
defendants  claiming  that  the  court  below  had  exceeded  its 
jurisdiction  in  the  appointment  of  a  receiver  of  certain 
property  and  business  in  which  all  the  parties  to  the  action 
seem  to  claim  some  interest. 

Sec.  403  of  the  civil  practice  act  of  this  state,  provides 

that  ''this  writ  may  be  granted  on  application  by  any  court 

-^ —  — 

(1)  6  Nev.  817;  6  Nev.  100;  7  Nev.  893;  8  Her.  889. 
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of  this  state,  except  a  justice's  court,  in  all  cases  where  an 
iiiferior  tribunal,  board,  or  officer  exercising  judicial  func- 
tions bas  exceeded  the  jurisdiction  of  such  tribunal,  board, 
or  officer,  and  tbere  is  no  appeal,  nor  in  the  judgment  of 
the  court  any  other  plain,  speedy  and  adequate  remedjf 
and  section  409  of  the  same  act  declares  that  ''the  reviev 
upon  the  writ  shall  not  be  extended  further  than  to  deter- 
mine whether  the  inferior  tribunal,  board,  or  officer  has 
regularly  pursued  the  authority  of  such  tribunal,  board,  or 
officer."  Evidently,  the  only  question  which  can  properly 
be  inquired  into  upon  this  writ  is  that  of  jurisdiction. 
If  it  appears  that  the  jurisdiction  of  such  tribunal,  board, 

or  officer  has  not  been  exceeded,  there  is  no  foand&- 
[*315]  tion  for  the  writ.     *The  expression  employed  in  the 

latter  section  above  quoted,  that  the  inquiry  shall 
extend  no  further  than  to  determine  whether  the  inferior 
tribunal  **  Aas  regidarhj  pursued  its  authority ^^^  certainly  doea 
not  authorize  an  inquiry  into  any  irregularity  or  question 
beyond  that  of  jurisdiction.  If  the  issuance  of  the  writ  is 
only  permitted  when  an  inferior  tribunal,  board,  or  officer 
has  exceeded  his  or  its  jurisdiction,  it  is  clear  that  no  other 
question  but  that  of  jurisdiction  can  be  inquired  into  upon 
its  return.  A  mere  irregularity,  however  gross  it  may  be, 
cannot  properly  be  the  subject  of  inquiry  upon  it.  Hence, 
we  will  confine  our  considerations  to  the  question  of  juris- 
diction simply. 

Sec.  143  of  the  practice  act,  which  reads  as  follows,  ex- 
pressly gives  the  district  court  the  power  to  appoint  a 
receiver  in  certain  cases:  **  A  receiver  may  be  appointed  by 
the  court  in  which  the  action  is  pending,  or  by  a  judge 
thereof.  First.  Before  judgment,  provisionally  on  the  ap- 
plication of  either  party  when  he  establishes  a  prima  facie 
right  to  the  property,  or  to  an  interest  in  the  property  which 
is  tho  subject  of  the  action,  and  which  is  in  possession  of 
an  adverse  party,  and  the  property  or  its  rents  and  profits 
are  in  danger  of  being  lost  or  materially  injured  or  im- 
paired. Secondly.  After  judgment,  to  dispose  of  the  prop- 
erty according  to  the  judgment,  or  to  preserve  it  during  the 
pendency  oi  an  a^i^e^wY^  a\A  t\i\rdly»  in  such  other  cases  as 
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•©  iu  accordance  with  the  practice  of  courts  of  equity  ju- 
sdiction." 

This  section,  it  seems  to  us,   settles  the  question  of  the 
>wer  of  the  court  to  appoint  a  receiver  in  proper  cases, 
id  the  complaint  as  clearly  makes  out  a  case  in  which  the 
lief  claimed  by  the  plaintiflf  could  not  properly  be  refused. 
\ie  bill  or  complaint  contains  substantially  the  following 
legations:  That  in  the  month  of  July,  A.  D.  18G4,  the  de- 
ndant,  Isaac  Bailey,  and  one  J.  Neely  Johnson,  both  of 
.o  county  of  Ormsby  and  state  of  Nevada,  formed  and  en- 
red  into  a  copartnership  for  the  purpose  of  erecting  a 
lartz-mill  in  said  county  for  crushing  and  reducing  gold 
id  silver  bearing  rock,  and  extracting  therefrom  the  pre- 
oos  metals;  that  the  copartnership  thus  formed  transacted 
leir  business  nnder  the  firm  name  of  Johnson  &  Bailey; 
At  two  hundred  acres  of  land  which  were  necessary  to  the 
^nvenient  working  of  the  quartz-mill  were   pur- 
lased,  aud  the  mill  erected  thereon;  that  the  *co-  [*316] 
xtnership  thus  formed  carried  on  the  business  of 
ashing  and  reducing  gold  and  silver  ores,  from  the  22d 
,y  of  August,  A.  D.  1864,  to  the  6th  day  of  March,  A.  D. 
65;  that  during  this  period  the  defendant  Bailey  man- 
ed  and  controlled  the  entire  business  of  the  concern, 
iich  was  very  profitable,  and  that  during  that  time  he  re- 
ived as  profits  therefrom  at  least  the  sum  of  thirty  thou- 
nd  dollars;  that  out  of  such  profits,  Johnson  had  not  re- 
ived over  six  hundred  dollars,  although  he  was  entitled  to 
le-half  of  the  net  profits  of  the  business;  that  in  the  month 
March,  A.  D.  1866,  the  defendant  Bailey  ousted  Johnson 
om  the  possession  of  the  mill,  land,  and  all  other  prop- 
ty  of  the  firm,  and  deprived  him  of  all  participation  in 
e  management  of  their  property  and  business,  and  has 
er  since  deprived  him  of  all  such  control,  and  has  ever 
ace  appropriated  all  the  profits  of  the  business  to  his  own 
e;  that  in  the  month  of  September,  A.  d.  1866,  Johnson, 
r  his  deed  bearing  date  of  that  day,  granted,  bargained. 
Id  and  conveyed  to  the  plaintiff  in  this  action  all  his  right, 
le  and  interest  in  and  to  the  said  land,  mill,  and  all  other 
irsonal  property  belonging  to  the  firm  of  Johnson  & 
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Railey,  together  with  all  rights  and  claims  of  whateTer  de- 
scription held  or  owned  by  him  against  the  defendani 
Bailey  arising  out  of  the  business  transactions  of  the  part- 
nership; that  on  the  7th  day  of  Angust,  A.  D.  1866,  Bwley 
absconded  from  the  state  of  Nevada,  leaving  the  defendants 
Frankentha^and  Williams  in  possession  of  all  the  property, 
real,  personal  and  mixed,  belonging  to  the  said  partnerBhip; 
that  Bailey  is,  and  was  at  the  time  of  his  absconding,  insol- 
vent and  totally  irresponsible,  and  that  Frankenthal  and 
Williams  are  also  insolvent  and  irresponsible;  that  on  the 
4th  day  of  October,  a.d.  1866,  the  plaintiff  demanded  of  the 
defendants  Frankenthal  and  Williams,  who  were  in  posses- 
sion of  the  property  under  Bailey,  to  be  let  into  possession 
thereof,  but  that  they  refused  to  give  him  such  possession; 
that  the  use  of  the  mill  is  reasonably  worth  the  som  of 
twenty-five  hundred  dollars  per  month,  and  that  owing  to 
the  insolvency  of  Bailey,  Frankenthal  and  Williams,  the 
plaintiff  is  in  danger  of  losing  all  the  profits  from  the  busi- 
ness of  the  firm,  and  all  the  rents  of  the  mill  and  other 
property. 
Upon  a  sworn  complaint  containing  these  allegations,  the 

courfc  below  made  an  order  appointing  one  Thomas 
[*317]  G.  Taylor  receiver  of  *all  the  plt)per^  of  the  firm 

of  Johnson  &  Bailey,  and  all  the  rents,  issues,  and 
profits  thereof,  and  upon  the  refusal  of  the  parties  in  pos- 
session to  surrender  the  possession  and  control  of  the 
property  to  the  receiver,  the  court  made  an  order  directing 
the  sheriff  of  the  county  of  Ormsby  to  place  him  in  posses- 
sion thereof.  A  stronger  case  for  the  interposition  of  a 
court  of  equity  by  the  appointment  of  a  receiver  could  hardly 
be  made  out. 

In  partnership  cases  where  all  the  parties  have  an  equal 
right,  not  only  in  the  conduct  of  business,  but  also  in  its 
settlement  after  dissolution,  a  failure  to  agree  among  them- 
selves, or  the  refusal  of  one  partner  to  allow  the  other  \o 
particij>ate  either  in  conducting  or  the  settlement  of  the 
business,  obviously  presents  a  case  for  the  appointment  of 
a  disinterested  party  under  the  direction  of  the  conrt  to 
close  up  t\ie  "bwsm^^  ^iifli  ^t^^.^^^.  ^^^  property.    When  the 
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ondact  of  one  partner  is  incompatible  with  the  relations  of 
be  copartnership,  and  is  likely  to  result  in  loss  or  injury  to 
ny  of  his  copartners,  it  has  been  the  invariable  practice  of 
onrts  of  equity,  upon  the  application  of  any  of  the  part- 
lers,  to  dissolve  the  partnership*  and  appoint  a  receiver. 
'Where,"  says  Mr.  Edwards,  "either  partner  has  a  right  to 
lissolve  the  partnership,  and  the  agreement  between  the 
>artie8  makes  no  provision  for  closing  up  the  concern,  it  is 
i  matter  of  course  to  appoint  a  manager  or  receiver  on  a 
)ill  filed  for  that  purpose,  if  they  cannot  arrange  the  matter 
between  themselves."  (Edw. ,  Receivers,  309.)  A  receiver 
irill  be  appointed  to  settle  up  the  business  when  it  is  shown 
hat  the  surviving  partner  is  insolvent,  dishonest,  or  is  not 
i  fit  person  to  close  up  the  ajBfairs  of  the  partnership.  (Id.) 
Where  two  members  of  a  partnership  obtained  a  renewed 
ease  of  the  partnership  premises,  and  the  administratrix  of 
k  deceased  partner  showed  a  prima  facie  title  to  participate 
n  the  benefits  of  it,  a  receiver  was  appointed  to  protect  the 
>roperty  until  the  rights  of  the  parties  could  be  determined. 
Td.  page  310.)  So  upon  a  bill  filed  by  the  assignees  of  a 
bankrupt  partner  against  the  solvent  partners,  praying  for 
he  sale  of  the  partnership  effects,  a  division  of  the  pro- 
seeds,  and  for  a  receiver.  Lord  Eldon  decreed  according  to 
the  prayer  of  the  bill.  "The  consequence  is,"  said  his 
Lordship,  "that  the  assignees  of  the  bankrupt  partner  are 
become  quoad  his  interest  tenants  in  common  with 
the  solvent  partners;  *and  the  court  must  then  apply  [*318] 
the  principle  upon  which  it  proceeds  in  all  cases 
Inhere  some  members  of  a  partnership  seek  to  exclude  oth- 
ers from  that  share  to  which  they  are  entitled,  either  in 
oarrying  on  the  concern  or  in  winding  it  up  when  it  be- 
comes necessary  to  sell  the  property,  with  all  the  advan- 
tages relative  to  good-will,"  etc.  The  case  of  PhUlips  v. 
Aikinscyii  (2  Brown's  Ch.  Cases,  272)  seems  to  be  directly  in 
point  here.  In  that  case  the  plaintiff's  and  defendant's  tes- 
l»tors  had  been  partners.  A  bill  was  filed  for  an  account 
and  the  appointment  of  a  receiver.  The  defendant  opposed 
the  appointment  of  a  receiver  as  an  imputation  upon  his 
oharacter,  insisting  that  he  was  a  proper  person  to  receive. 
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Lord  Kenyon,  in  delivering  the  opinion,  said:  "It  was  not 
at  all  so;  that  where  there  was  a  copartnership  there  is  a 
confidence  between  the  parties,  and  if  the  one  dies,  the  con- 
fidence in  the  other  partner  remains,  and  he  shall  receive; 
but  when  both  are  dead  there  is  no  confidence  between  the 
representatives,  and  therefore  the  court  will  appoint  a 
receiver. "  In  the  case  under  consideration,  although  neither 
of  the  parties  are  dead,  yet  their  respective  interests,  hav- 
ing passed  to  third  parties,  the  reason  for  appointing  a 
receiver  is  the  same  in  this  case  as  in  that  of  PlalUps  v. 
AOchison.  A  receiver  will  also  be  appointed  where  anj  of 
the  partners  seek  to  exclude  another  from  taking  that  part 
in  the  concern  which  he  is  entitled  to  have,  whether  sach 
attempt  to  exclude  occurs  during  the  continuance  of  the 
partnership,  or  after  its  dissolution,  and  during  the  closing 
up  of  the  business.  (Edwards  on  Keceivers,  329,  and  cases 
there  cited.)  Upon  this  point  Lord  Eldon,  in  the  case  of 
Court  V.  Ila^Tis  (1  Turn,  and  Beess,  496),  says:  "The  most 
prominent  point  in  which  the  court  acts  in  appointing  a 
receiver  of  a  partnersliip  concern,  is  the  circumstance  of  one 
partner  having  taken  upon  liimself  the  j>ower  to  eiclnde 
another  partner  from  as  full  a  share  in  the  management  of 
the  partnership  as  he  who  assumes  that  power  himself 
enjoys."  In  the  case  of  JViUiams  v.  JVilson  (4  Sandf.  Ch., 
sec.  79),  where  it  api)eared  that  a  partnership,  which  had 
been  formed  for  the  pui*pose  of  conducting  an  insane  hos- 
pital and  immigrant  lazuretto,  was  broken  up  by  cross-soits 
and  disagreements  among  the  partners,  the  coui*t  allowed  a 
receiver,  with  directions  to  sell  immediately  the  lease  of  the 
premises  occupied,  and  the  movables  and  good-will 
[*319]  of  the  premises.  Chancellor  Walworth,  in  ♦deliver- 
ing the  opinion  of  the  court  in  the  case  of  Mariin 
v.  Fan  Schaiclc  (4  Paige  Ch.  479),  uses  the  following  hm- 
guage : 

"Each  partner  has  an  equal  right  in  this  case  to  the  pos- 
session and  control  of  the  partnership  effects  and  business, 
and  if  they  cannot  agree  among  themselves,  it  is  a  matter  of 
course  to  appoint  a  receiver  upon  a  bill  filed  to  close  the 
2>artnersliip  concetiia  o\i  \Xi^  ^\y>^lication  of  either  party." 
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These  authorities  clearly  sustain  the  plaintiff*s  right  to 
lie  appointment  of  a  receiver  upon  the  case  made  out  in 
is  complaint.     Hence  we  have  shown  that  the  court  below 
ot  only  had  the  power  to  appoint  a  receiver,  but  that  the 
ase  made  out  by  the  bill  fully  warranted  the  exercise  of 
hat  power.     But  it  is  claimed  the  court  had  no  jurisdiction 
o  appoint  a  receiver  at  the  time  it  did,  because  summons 
Lad  not  been  served  on  the  defendants,  and  no  notice  of  the 
ipplication  given  to  them.     An  action  had,  however,  been 
lommenced,  and  summons  had  been  issued  when  the  re- 
leiver  was  appointed  by  the  court,  and  it  had  full  jurisdic- 
ion  of  the  subject-matter.     The  very  reason  why  a  court  of 
equity  interposes  in  cases  of  this  character  is  to  prevent  the 
nischicfs  which  might  result  from  the  tardy  remedy  of  the 
jourts  of  law.     It  is  a  familiar  mle  that  equity  will  always 
end  its  aid  where  the  remedy  in  the  courts  of  law  is  not 
kdequate,  or  the  delay  in  obtaining  it  is  likely  to  result  in 
njury  or  damage  to  the  party  seeking  its  aid.     If  a  court 
)f  equity  could  make  no  order  of  the  character  made  in  this 
;ase  until  the  service  of  summons  on  the  parties  to  be  af- 
fected by  it,  or  until  it  was  shown  that  they  were  purposely 
avoiding  its  service,  equity  would  be  shorn  of  half  its  efiB- 
cacy.     Many  of  the  summary  remedies  which  it  affords  are 
merely  preventive,  employed  for  the  purpose  of  protecting 
a  party  from  a  threatened  injury,  but  which,  in  many  cases, 
would  be  utterly  nugatory  if  the  court  were  not  permitted 
to  employ  it  until  after  the  summons  or  notice.     If  the  par- 
ties to  be  affected  by  the  appointment  of  a  receiver  were 
beyond  the  jurisdiction  of  the  court,  so  that  service  of  the 
summons  could  only  be  obtained  by  means  of  its  publica- 
tion, all  the  property  sought  to  be  protected  by  his  appoint- 
ment might  possibly  be  wasted  or  destroyed,  and  the  court 
would  thereby  fail  to  grant  that  protection  or  relief  which, 
by  the  clearest  principles  of  justice,  ought  to  be  awarded. 
The  power  exercised  by  the  court  in  the  appoint- 
ment *of  a  receiver  upon  an  ex  parte  application,  as  [*320] 
was  done  in  this  case,  is  analogous  to  that  exer- 
cised in  granting  a  restraining  order  or  temporary  injunc- 
tion.    It  is  not  unusual  for  the  courts  to  grant  a  restraining 
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order  upon  ex  parte  applicatiou  at  the  time  of  the  issiumce 
of  the  summons  and  before  it  is  served,  and  jet  in  many 
cases  such  an  order  would  as  e£fectually  deprive  a  person 
of  the  full  enjoyment  of  his  property  as  the  appointment  of 
a  receiver;  and  we  have  never  heard  it  claimed  that  before 
such  order  could  be  made,  summons  must  first  be  sened 
on  the  person  to  be  enjoined,  or  that  if  it  were  made  before 
the  service  of  summons,  he  was  being  deprived  of  his  prop- 
erty without  due  process  of  law.  As  suit  had  been  com- 
menced, summons  issued,  and  the  court  had  jurisdiction  of 
the  subject-matter,  we^io  not  think  it  exceeded  its  jnrisdic- 
tion  in  appointing  a  receiver.  However,  as  the  bill  does 
not  exhibit  aay  great  and  pressing  necessity  for  an  imme- 
diate appointment  of  a  receiver  without  notice  to  the  de- 
fendant, the  court  did  not  exercise  that  caution  whicli 
should  be  observed  in  making  orders  of  this  character. 
Such  an  error  cannot,  however,  be  corrected  upon  this  pro- 
ceeding. 

A  receiver  should  not  be  appointed  ex  parU  except  in 
cases  where  it  is  clearly  shown  that  the  delay  which  wonld 
result  from  the  giving  of  notice  would  defeat  the  rights  of 
the  complainant,  or  result  in  great  injury  to  him.  Cases 
may  unquestionably  arise  where  an  immediate  and  ex  parte 
appointment  of  a  receiver  would  be  necessary  to  afford  the 
plaintiff  that  protection  to  which  he  may  be  justly  entitled. 
This  case  does  not,  however,  present  any  such  pressing 
necessity,  and  we  think  notice  should  have  been  given;  yet 
as  the  order  has  been  made,  it  should  be  allowed  to  stand 
until  the  defendant  show  cause  why  it  should  be  set  aside. 

The  order  of  the  court  below  is  affirmed. 
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TATE  OF  NEVADA,  Appellant,  v.  ^TILLIAM  SALGE, 

Eespondent. 

[2  Nevada,  321.J 

HPicTMEKT — ^Nbed  NOT  BR  SioNED  BY  DisTBiOT  Atiobkey. — ^There  is  HO  Stat- 
ute requiring  a  district  attorney  to  sign  an  indiotment. 

heerBiCT  on  PBosKcnriNa  Attobnetb. — '* District  attorney"  and  "prose- 
cuting attorney:"  Edd,  synonymous  terms. 

?LiA  OF  Not  GuiiiTT — Bioht  of  Pbisoneb  to  Withdbaw.— When  a  pris- 
oner has  pleaded  "not  guilty/'  it  is  in  the  discretion  of  the  court 
whether  or  not  to  allow  him  to  withdraw  that  plea  to  interpose  another. 
The  prisoner  has,  however,  an  absolute  right  to  withdraw  that  plea  to 
interpose  any  good  defense  which  has  arisen  since  the  last  continuance 
of  the  case. 

/ORnNUANCE — When  it  ought  to  be  Gbanted. — ^When  a  prisoner  makes 
out  a  proper  case  for  continuance,  on  acc6unt  of  the  absence  of  a  ma- 
terial witness,  it  is  error  to  compel  him  to  go  to  trial  on  the  admission 
of  the  district  attorney  that  the  witness,  if  present,  would  swear  to  the 
facts  as  stated  by  defendant. 

j>EM. — Although  the  prisoner  may  not  have  made  out  a  very  clear  case  for  a 
continuance,  still  if  the  court  below  was  oi  opinion  that  injustice  was 
done  the  prisoner  because  of  the  absence  of  his  witness,  the  court  was^ 
justified  in  granting  n  new  trial. 

Obdeb  exclddino  Witnesses  fbom  Coubt-boom  —  Effect  of. — ^When  an 
order  is  made  excluding  defendant's  witness  from  the  court-room,  and 
some  of  the  witnesses  come  in  during  the  trial,  this  may  discredit  such 
witnesses,  and  subject  them  to  punishment  for  contempt;  but  the  de- 
fendant himself,  not  being  in  fault,  is  entitled  to  their  testimony. 

Appeal  from  an  order  granting  a  new  trial  in  the  District 
2!oart  of  the  Second  Judicial  District,  Ormsby  County, 
JoD.  E.  S.  Mesick,  Judge  of  the  First  Judicial  District, 
>residing. 

The  facts  are  stated  in  the  opinion. 

Jliomas  E.  Haydon,  for  Appellant. 

*J.  Neelf/  Johmon,  J.  J.  JUusser^  and  B.  M.  Clarice^  [*322] 
[or  Eespondent. 

By  the  Court,  Beatty,  J. : 

Wm.  Salge  was  indicted  for  grand  larceny.  He  was  first 
tried  and  convicted  and  sentenced  in  Douglas  county,  where 
the  offense  was  alleged  to  have  been  committed.  That  judg- 
utent  was  reversed,  and  the  defendant  obtained  a  change  of 
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venue  to  Orrasby  county.  He  was  again  pnt  on  his  trial,  and 
the  jury  again  found  him  guilty.  The  court  before  wliich 
he  was  tried  made  an  order  granting  him  a  new  trial,  and 
the  state  ap]^)eals  from  that  order. 

The  new  trial  was  applied  for  on  various  grounds  of  al- 
leged error  committed  by  the  court  during  the  progress  of 
the  trial.  The  judge  seems  to  have  thought  he  did  err  in 
some  one  or  more  of  the  points  alleged  to  have  been  error. 

The  appellant  now  takes  on  itself  to  show  that  the  coort 
did  not  err  in  the  progress  of  the  trial;  that  the  only  error 
was  in  supposing  and  acting  upon  the  proposition  that 
some  error  had  before  that  time  been  committed. 

This  leads  us  to  the  necessity  of  examining  seriatim  the 
errors  alleged  to  have  been  committed  in  the  progress  of 
the  trial. 

By  consent  of   parties,  on    the  eleventh  day  of 
[*323]  June,  1866,*  the  trial  was  set  for  the  twenty-seventh 
of  that  month,  with  the  express  understanding  when 
the  case  was  set,  that  the  defendant,  in  agreeing  to  set  the 
trial  for  that  day,  should  not  be  considered  as  having  waived 
any  right  **  to  object  to  the  indictment  by  motion,  demurrer, 
plea  or  otherwise."    On  the  twenty-ninth  of  June,  the  case 
came  on  in  its  order  for  trial,  and  defendant  asked  leave  to 
withdraw  his  plea  of  not  guilty,  which  had  been  entered 
prior  to  the  trial  in  Douglas  county.     The  court  refused  to 
allow  the  withdrawal  of  the  plea  unless  upon  good  caose 
shown.     The  defendant  then  moved  for  leave  to  file  motion 
to  quash  indictment.     This  the  court  also  refused  unless 
some  good  cause  were  shown  for  so  doing.     The  defendant 
then  presented  to  the  court  a  written  motion  to  quash  the 
indictment  because  it  was  signed  by  the   '*  prosecuting  at- 
torney of  the  eighth  judicial  district,"  an  officer  imknown 
to  the  law.     The  court  ruled  that  the  written  paper  con- 
tained no  good  ground  for  quashing  the  indictment,  and 
refused  to  let  it  be  filed. 

Kespondent  contends  that  the  indictment  was  defective; 
that  it  should  have  been  signed  by  the  "  district  attorney  of 
Douglas  county,"  and  not  being  so  signed  the  court  should 
have  aWowed  \.\ie  Tiiot\o\i  \;0  \>^^lQd^  and  should  thereon 
have  quas\ied.  i\iQ  m9L\<iVm^\i\.« 
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We  know  of  no  law  which  requires  an  indictment  to  be 
signed.  Sec.  234  of  the  criminal  practice  act  states  what 
the  indictment  shall  contain.  Sec.  235  gives  the  form  of 
an  indictment.  Sec.  243  states  that  an  indictment  shall  be 
sofficieut  when  certain  things  can  be  understood  therefrom. 
Among  other  things,  **that  it  was  found  by  a  grand  jury  of 
the  district  in  which  the  court  was  held." 

Bnt  in  none  of  these  sections  is  anything  said  about  the 
indictment  being  signed  by  the  district  attorney.  Hence 
ve  are  inclined  to  think  it  is  not  at  all  necessary  that  an  in- 
dictment should  be  signed  by  the  district  attorney.  But 
^eu  if  such  signature  were  necessary,  we  think  in  this  case 
tto  signature  was  not  defective.  This  court  and  all  other 
^rts  must  take  judicial  notice  of  the  laws  of  the  state. 
^6  know  that  Douglas  county,  and  that  county  alone,  com- 
osed  the  eighth  judicial  district  of  the  state  of 
N^evada  when  this  indictment  was  found.  We  also  [*324] 
^Ow  that  district  attorney  and  prosecuting  at- 
'^^ey  are  synonymous  terms. 

^he  Constitution  calls  this  officer  district  attorney.  But 
^^  law  prescribing  the  duties  of  these  officers  says  they 
^%Il  be  "public  prosecutors"  in  their  respective  counties, 
^tat.  1864-5,  387.)  In  another  law  of  the  same  legislature 
^«e  pp.  163-4)  the  terms  district  attorney  and  prosecuting 
ktomey  are  used  to  designate  the  same  officer. 
The  term,  then,  district  attorney  or  prosecuting  attorney 
F  Douglas  county  would  be  one  and  the  same  thing.  So 
rosecnting  attorney  of  the  eighth  judicial  district  of  Nevada 
\  the  same  thing  precisely  as  prosecuting  attorney  of 
Douglas  county,  because  Douglas  county  constitutes  the 
ighUi  judicial  district. 

The  defendant  then  asked  leave  to  withdraw  his  former 
lea  of  not  guilty  and  file  a  plea  of  former  conviction.  That 
lea  was  o£fered  to  the  court,  and  set  out  the  facts  of  the 
>rmer  trial,  conviction  and  sentence  in  Douglas  county, 
ad  that  the  defendant  had  been  for  a  short  period  confined 
I  the  state  prison  under  the  judgment  based  on  the  con- 
(cticm  in  Douglas  county. 

It  18  well  settled  that,  where  a  prisoner  has  pleaded  not 
HxT.  Dmo.—BS 
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guilty,  it  is  in  the  discretion  of  a  court  whether  or  not  to 
allow  him  to  withdraw  that  plea  to  interpose  another  and 
dijBferent  plea.     (1st  Chit.  Cr.  Law,  436.) 

There  is,  however,  this  qualification  to  that  rule:  if  the 
defendant  wishes  to  plead  something  which  would  be  a  good 
defense,  and  which  has  taken  place  since  the  last  continuance 
of  the  cause,  then  he  has  an  absolute  right  to  do  so.  The 
court  could  not  deprive  a  party  for  instance  of  the  right  to 
plead  a  pardon  which  had  been  granted  since  the  last  con- 
tinuance of  the  case. 

In  this  case  the  court  had  a  right  to  refuse  to  let  the 
prisoner  withdraw  his  plea  of  not  guilty.  But  at  the  same 
time,  if  a  good  plea  of  autrefois  acquii  since  the  last  contioa- 
ance  was  interposed  by  the  defendant,  the  court  must  prop- 
erly dispose  of  that  before  proceeding  with  the  trial  of  the 
issue,  guilty  or  not  guilty. 

But  in  this  case  we  think  the  plea  was  not  a  good  one, 
because  it  is  not  averred  that  there  had  been  a  prior  lawful 
conviction.  The  plea  is  informal,  and  therefore  the  court 
had  a  right  to  disregard  it  and  proceed  with  the  trial 
[*325]  on  the  plea  of  not  guilty.  Had  *this  been  a  real 
bona  fide  plea,  and  only  defective  in  form,  doubtless 
it  would  have  been  more  consonant  with  justice  for  the 
court  itself  to  have  suggested  the  amendment  in  form  neces- 
sary to  make  it  an  available  defense.  But  in  this  case  it 
was  a  mere  attempt  to  plead  a  judgment  of  the  district 
court  of  Douglas  county,  which  had  been  reversed  by  this 
court,  and  consequently  was  no  bar  to  any  future  prosecu- 
tion or  proceeding  on  the  same  indictment.  The  court  was 
right  in  disregarding  this  plea  and  proceeding  to  trial. 

After  these  preliminary  motions  were  disposed  of,  the  de- 
fendant filed  an  affidavit,  and  thereupon  moved  for  a  con- 
tinuance on  account  of  the  absence  of  material  witnesses. 
The  court  ruled  that  a  continuance  would  be  granted  unless 
the  state  would  admit  that  the  absent  witnesses,  if  present, 
would  swear  to  the  facts  as  alleged  in  the  affidavit.  Upon 
the  state  making  this  admission,  the  defendant  was  forced 
to  go  to  trial  without  his  witnesses.  Bespondent  now  con- 
tends, and  we  think  rightfully,  that  if  he  made  out  a  case 
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for  continuance,  it  was  error  to  compel  him  to  go  to  trial  on 
such  admissions.  An  admission  that  if  a  witness  were  pres- 
ent he  would  swear  to  certain  facts  is  not  calculated  to  have 
the  same  effect  as  if  a  respectable  witness  were  present  in 
court,  swearing  to  the  same  state  of  facts.  We  think  that 
where  a  defendant  makes  out  a  clear  case  for  a  continuance, 
owing  to  the  absence  of  a  witness,  and  shows  that  he  is 
likely  to  obtain  the  testimony  of  that  witness  by  the  next 
term  of  the  court,  he  is  entitled  to  the  continuance,  not- 
withstanding the  state  may  be  willing  to  admit  that  the 
witness,  if  present,  would  swear  as  claimed  by  the  de- 
fendant. 

In  this  case  the  defendant's  affidavit  did  not,  perhaps, 
make  out  a  very  clear  case  for  a  continuance.  The  court 
might,  in  its  discretion,  perhaps,  have  either  granted  or  re- 
fused a  continuance,  even  without  imposing  any  conditions 
on  the  state.  The  conditions,  if  they  did  not  benefit  the 
defendant,  certainly  did  him  no  harm.  Upon  this  branch 
of  the  case  we  think  it  Avas  very  much  in  the  discretion  of 
the  judge  of  the  court  below,  whether  he  should  or  should 
not  grant  a  new  trial.  If,  from  all  the  circumstances  as  de- 
veloped on  the  trial,  the  court  was  satisfied  that  injustice 
was  done  to  defendant  in  not  allowing  him  further  time  to 
procure  his  witnesses,  and  there  was  any  probabil- 
ity that  their  presence  might  *have  varied  the  result,  [*326] 
then  we  think  the  court  would,  on  this  ground,  have 
been  justifiable  in  granting  a  new  trial. 

There  was,  however,  one  other  point  in  which  we  think 
the  court  erred  during  the  progress  of  the  trial,  and  which 
must  sustain  the  action  of  the  court  in  granting  a  new  trial. 
The  defendant,  at  the  commencement  of  the  trial,  asked  the 
court  to  place  the  witnesses  of  the  state  under  rule,  so  that 
no  one  witness  might  hear  another  giving  his  testimony. 
This  was  done;  and  upon  the  request  of  the  district  attor- 
ney the  defendant's  witnesses  were  placed  under  a  similar 
role.  During  the  trial  some  of  the  defendant's  witnesses 
came  in  and  heard  a  part  of  the  testimony  for  defense,  and 
for  this  reason  were  afterwards  excluded  from  testifying. 
The  record  does  not  show  how  much  of  the  evidence  they 
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beard,  whether  their  presence  was  accidental,  and  a  mere 
oversight  in  the  witnesses,  or  whether  it  was  a  deUberate 
disobedience  of  the  order  of  the  court.  Nor  does  the 
record  show  that  the  defendant  himself  was  at  all  blamable 
for  their  pi'esence.  Being  a  prisoner  at  the  bar,  on  trial,  it 
is  hardly  presumable  the  defendant  could  have  controlled 
the  witnesses.  No  misconduct  on  their  part  (in  which  the 
defendant  did  not  participate)  could  deprive  the  prisoner^ 
his  right  to  have  the  testimony.  If  the  witnesses  willfallj 
disobeyed  the  orders  of  the  court,  they  laid  themselves  lia- 
ble to  punishment  for  contempt,  and  threw  suspicion  on 
their  testimony,  but  did  not  affect  the  defendant's  right  to 
have  the  benefit  of  their  testimony  as  far  as  it  was  worth 
anything. 

The  order  of  the  court  granting  a  new  trial  is  sustaioed, 
and  the  court  below  will  proceed  with  the  further  trial  of 
the  case. 


W.  H.  GALLAGHEB,  Appellant,  v.  WM.  DUNLAP, 

Eespondent. 

[2  Nevada,  326.] 

Pleadings — Sutficienct  of  Answeb. — Bc/d,  that  there  mnst  be  a  direct, 

and  not  argnmcntative,  denial  in  the  answer  of  the  allegations  in  the 

complaint. 
1  Idem — Answer  Defective  in  Fobm. — When  aa  answer  is  pat  in,  defective 

only  in  form,  plolntifif  should  demur,  and  not  move  for  judgment  on  the 

pleadings.    He  cannot,  by  moving  for  judgment  on  the  pleadings,  de* 
prive  defendant  of  the  right  to  amend. 

[*327]  Costs  of  Appeal — Payment  as  Condition  Pbeceddtt.— 'Ik  i« 
not  right  to  compel  the  unsuccessful  party  in  this  oonrtto  pay  the 

costs  of  appeal  as  a  condition  precedent  to  making  his  defense  in  the 

court  below. 

Appeal  from  the  District  Court  of  the  Ninth  Judicial  Dis^ 
trict,  Esmeralda  County,  Hon.  S.  H.  Chase  presiding. 

The  facts  are  stated  in  the  opinion. 

Iho8.  H,  Williams  &  TV.  M.  Seawdly  for  Appellant. 

Boring  &  Brown,  for  Bespondent. 

V>^  \^w  A^bV,  ^^vi .  ^SK^ 
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By  the  Court,  Lewis,  C.  J. : 

The  plaintiff,  by  his  complaint  in  this  action,  alleges  that 
1  the  1st  day  of  June,  a.d.  1865,  he  sold  and  delivered  to 
le  defendant  certain  goods,  wares  and  merchandise,  con- 
iSting  of  **  divers  tons  of  gold  and  silver  bearing  quartz 
X5k  and  ore,"  of  the  value  of  five  hundred  and  ten  dollars, 
)r  which  the  defendant  promised  and  undertook  to  pay, 
tc.  After  denying  the  indebtedness  in  regular  form,  the 
Uegation  of  a  sale  and  delivery  is  met  by  the  defendant  in 
is  answer  in  the  following  manner: 

''And  further  denies  that  he  ever  had  or  requested  of 
iid  plaintiff  any  goods,  wares  and  merchandise  of  any  kind 
r  nature  whatever,  and  more  particularly  divers  tons  of 
old  and  silver  bearing  quartz  rock  and  ore,**  at  the  place 
ad  in  the  complaint. 

Upon  proper  notice,  the  plaintiff  moved  for  judgment  on 
le  pleadings,  claiming  that  the  answer  did  not  sufficiently 
eny  the  material  allegations  of  the  complaint. 

The  court  below  overruled  the  motion  and  called  the  case 
>r  trial.  As  the  plaintiff  refused  to  try  the  case  upon  its 
lerits,  the  court  dismissed  the  complaint  and  rendered 
idgment  in  favor  of  the  defendant  for  costs.  From  this 
adgment,  and  the  order  of  the  court  overruling  his  motion 
or  judgment,  the  plaintiff  appeals. 

*We  are  satisfied  that  the  denial  in  the  answer  is  [*328] 
ot  sufficient,  and  as  the  defendant  refused  to  amend 
rhen  the  opportunity  was  extended  to  him  by  the  court 
elow,  judgment  for  the  plaintiff  should  have  been  granted. 
"here  is  no  sufficient  denial  of  the  sale  and  delivery  of  the 
9ck  in  the  answer.  The  defendant  simply  alleges  that  he 
ever  Iiad  the  property  which  the  plaintiff  alleges  was  sold 
nd  delivered  to  him.  If  the  defendant  never  had  the  prop- 
rty,  the  inference  of  course  is  that  it  was  not  delivered  to 
im.  It  is,  however,  nothing  but  an  viference.  This  form 
•f  denial  or  pleading  is  argumentative,  and  therefore  not 
;ood.  It  is  not  a  direct  denial  of  the  allegations  of  the 
omplaint,  but  only  the  statement  of  a  fact  which  is  incom- 
patible with  the  truth  of  such  allegations,  which  is  in  fact 
lo  denial  at  all,  and  has  always  beeu  held  iusufficleiLt* 
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**  "Wo  Lave  already  seen,"  says  Mr.  Chitty,  **  that  plead- 
ing is  £^  statement  of  facts,  and  not  a  statement  of  argument; 
it  is  therefore  a  rule  that  a  plea  should  be  direct  aud  posi- 
tive, and  advance  its  position  of  fact  in  an  absolute  form, 
and  not  by  way  of  rehearsal,  reasoning  or  argument."  (1 
Chit.  PL  539;  Steph.  PI.  382.) 

Where,  therefore,  in  an  action  of  trespass  for  taking  and 
carrying  away  the  plaintiflf's  goods,  the  defendant  pleaded 
that  the  plaintiff  never  had  any  goods,  the  court  said:  "Tliis 
is  an  infallible  argument  that  the  defendant  is  not  guilty, 
and  yet  it  is  no  plea."  (Steph.  PL  384.)  This  rule  is  also 
recognized  under  the  modern  practice.  (1  Van  Santv.  PI. 
533.) 

We  are  not  prepared  to  say  that  under  the  present 
liberal  rules  of  pleading,  the  extreme  strictures  of  the  old 
rule  upon  this  point  should  be  followed.  Where,  howerer, 
as  in  this  case,  there  is  some  appearance  of  evasion,  and 
even  the  inference  to  be  drawn  from  the  allegation  of  the 
answer  is  not  by  any  means  absolutely  incompatible  with  the 
truth  of  the  allegations  of  the  complaint,  we  are  com|>elled 
to  hold  that  the  denial  in  the  answer  is  insufficient.  It  is 
possible  that  there  was  legally  and  technically  a  sale  and 
delivery  to  the  defendant  of  the  property  mentioned  in  the 
complaint,  and  yet,  using  the  word  in  its  popular  significa- 
tion, he  might  be  able  to  swear  that  he  never  had  the  rock 
and  ore  alleged  to  have  been  delivered  to  Lim. 
[*329]  Hence,  it  is  not  such  a  direct  and  specific  denial  *as 
the  law  requires  of  a  pleader,  and  in  fact  amounts 
to  no  denial  at  all. 

The  judgment  of  the  court  below  must  be  reversed.  The 
court  will  give  the  defendant  a  certain  time  within  which  \Q 
amend  his  answer,  and  if  he  neglects  or  refuses  to  do  so, 
judgment  must  be  granted  in  favor  of  the  plaintiff. 
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By  the  Court,  Beatty,  J. : 

In  this  case  the  court  rendered  a  decision  reversing  the 
judgment  of  the  court  below.  The  appellant,  in  whose 
favor  the  case  was  decided  by  this  court,  now  asks  for  a  re- 
hearing in  order  to  obtain  a  modification  of  the  order  made 
by  this  court  on  reversing  the  judgment. 

Whilst  the  present  order,  after  reversing  the  judgment  in 
the  court  below,  directs  that  defendant  shall  be  allowed  to 
amend  his  answer,  the  appellant  seeks  to  have  the  order 
made  directing  the  court  below  to  enter  judgment  for  plain  tiiOf 
on  the  pleadings.  We  see  no  reason  for  this.  The  regular 
practice,  when  a  defendant  puts  in  a  defective  answer,  would 
be  to  demur  to  that  answer.  If  the  demurrer  is  sustained, 
{hen  as  a  matter  of  course  the  defendant  is  allowed  to 
amend.  In  this  case,  instead  of  demurring  to  the  answer 
the  plaintiff  moved  for  judgment  on  the  pleadings.  This  is 
hardly  the  proper  course  where  the  answer  is  merely  defec- 
tive in  form  or  manner  of  denial,  as  in  this  case.  When 
{he  answer  admits  all  the  facts  necessary  to  entitle  the 
plaintiff  to  a  judgment,  this  motion  would  be  proper  enough. 

And  such  admission  might  be  made  either  directly  in 
language  or  by  a  total  failure  to  deny  or  to  state  facts  incon- 
sistent with  the  allegations  of  the  complaint.  But  Avhen 
there  is  an  attempted  denial  of  a  fact  necessary  to  sustain 
the  plaintiff's  action,  however  imperfect  that  denial  may  be, 
it  should  be  reached  by  demuiTcr. 

The  plaintiff  cannot  be  placed  in  a  better  position  by  hav- 
ing made  a  rather  irregular  motion,  than  he  would  be  if 
he  had  demurred.  It  would  be  improper  to  modify  our 
judgment,  as  requested. 

♦Petitioner  further  asks,  if  we  will  not  make  the  [*330] 
order  for  judgment  on  the  pleadings,  that  we  require 
the  defendant  to  pay  the  costs  of  this  appeal  as  a  prerequi- 
site, a  condition  precedent  to  his  being  allowed  to  amend 
his  answer  and  make  his  defense  in  the  case.  We  see  no 
reason  for  such  a  course.  There  is  nothing  in  the  case 
to  ahow  us  that  defendant  is  making  a  sham  defense.     For 
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auglit  we  know,  Lis  defense  may  be  a  perfectly  good  one. 
We  are  not  disposed  to  deprive  Lim  of  the  opportunity  of 
making  liis  defense  because,  percliance,  Le  may  not  hayethe 
ready  money  to  pay  the  costs  of  this  appeal. 


JOHN  J.  COBBETT,  Appellant,  v.  HENBT  F.  EICE 

ET  AL.,  BeSPONDENTS. 
[2  Nevada,  330.] 

Estates  of  Deorased  Pebsokb — Suit  on  Allowed  Claqcs. — Oarsiatatem 
regard  to  probate  matters  does  not  prohibit  bringing  snit  on  an  alloved 
claim,  but  simply  denies  the  plaintiff  costs  if  he  recovers  no  more  thin 
the  administrator  vas  willing  to  allow.     (Lewls,  C.  J.,  dissenting.) 

Idem — Jurisdiction  of  Coubtb. — When  others  than  the  defendant  are  iieee»- 
sary  parties  to  a  foreclosure  suit,  the  proceeding  cannot  be  in  the probili 
court,  but  must  be  in  equity. 

Idem. — When  only  the  mortgagee  and  the  representative  of  the  decetMd 
mortgagor  are  necessary  parties,  the  probate  oonrt  and  equity  couti 
have  coucurreut  jurisdiction. 

Idem. — lu  those  cases  where  a  probate  court  has  jurisdiction  and  can  admin- 
ister full  relief,  it  is  in  the  discretion  of  a  court  of  equity  to  assoBM 
jurisdiction,  or  turn  the  parties  over  to  the  probate  oonrt.  And  if  a  oooit 
of  equity  proceeds  with  the  foreclosure,  it  has  the  right  either  to  allow 
or  refuse  costs  to  the  mortgagee. 

[*331]      *Appeal  from  the  District  Court  of  tlie  Second 
Judicial    District,    Ormsby  County,   Hon.  S.  H. 
Wright  presiding. 

The  facts  are  stated  in  the  opinion. 

Thomas  1  Fells,  for  Appellant. 

Clayton  &  Clarke,  for  Bespondents. 

By  the  Court,  Beatty,  J. : 

This  was  a  bill  filed  to  foreclose  a  mortgage  executed  by 
the  testatrix,  and  after  her  death  presented  with  the  ac- 
companying note  to  the  executors,  and  allowed  as  a  valid 
claim  against  the  estate.  The  defendants  demurred  to  tbe 
bill,  and  that  demurrer  was  sustained  and  judgment  ren- 
dered in  favor  of  the  defendants. 
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Tlie  ground  of  the  demurrer  was  that  the  district  court, 
acting  as  a  court  of  equity,  had  no  jurisdiction  to  hear  or 
determine  the  cause;  that  it  was  a  matter  exclusively  cog- 
nizable in  the  probate  court. 

The  only  question  to  be  determined  on  this  appeal  is, 
whether  the  jurisdiction  of  the  probate  court  in 
8uch  cases  is  exclusive,  or  ^whether  there  is  a  con-  [*332] 
current  jurisdiction  in  courts  of  chancery  to  enforce 
the  mortgage  against  the  executors. 

It  is  contended  on  the  part  of  respondents  that  the  stat- 
ute of  this  state  in  relation  to  the  estates  of  deceased 
persons,  confers  exclusive  jurisdiction  on  the  probate  courts 
to  sell  all  property,  real  and  personal,  of  decedents,  nec- 
essary to  be  sold  for  the  payment  of  debts.  In  support  of 
this  proposition,  they  cite  many  sections  of  the  act  in  rela- 
tion to  the  estate  of  decedents,  and  also  many  cases  adjudi- 
cated in  California  on  a  statute  almost  identical  in  language 
with  our  statute. 

Sec.  150  of  our  statute  reads  as  follows: 

**No  sale  of  any  property  of  an  estate  of  a  deceased 
person  shall  be  valid  unless  made  under  an  order  of  the 
probate  court,  except  as  otiieinaise  provided  in  this  act  or  other 
acta."' 

The  first  part  of  this  section  exactly  corresponds  to  sec- 
tion 148  of  the  California  act;  but  the  words  italicized  in 
our  act  are  added  to  those  contained  in  the  California  act. 

In  California  the  question  arose  several  times,  whether 
this  148th  section  of  the  act  absolutely  forbade  the  making 
of  sales  of  property  belonging  to  estates  of  deceased  per- 
sons, otherwise  than  upon  order  cI  the  probate  court,  or 
was  only  intended  to  forbid  executors  and  administrators 
to  make  such  sales  without  such  order. 

At  first  the  courts  were  disposed  to  hold  that  no  sales, 
whether  judicial  or  otherwise,  could  be  made,  or  at  least 
ought  to  be  made,  of  the  property  of  a  decedent,  otherwise 
thcui  by  an  order  of  the  probate  court.  (See  Falkner  v. 
Fcbom's  ExecuUrra,  6  Cal.  412.) 

But  subsequently  the  rulings  on  this  point  were  changed, 
and  the  courts  of  that  state  held  this  section  was  only  in- 
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tended  to  prohibit  executors  and  administrators  from  sell- 
ing on  their  own  responsibility,  without  the  order  of  the 
probate  court,  and  did  not  prohibit  judicial  sales  if  other- 
wise properly  authorized.  (FaUcni  v.  Butler,  21  Cal.  24.) 
Our  150th  section,  corresponding  to  their  148th,  seems 
even  more  clearly  than  the  California  act  to  authorize  the 
latter  interpretation,  and  we  think  it  should  be  so  inter- 
preted. It  is  claimed,  however,  that  there  are  other  sec- 
tions which  would,  by  implication  at  least,  forbid  & 
[*333]  court  of  equity  ^entertaining  jurisdiction  of  a  fore- 
closure suit  against  the  representative  of  a  de- 
cedent. 

Sec.  142  provides  that  the  effect  of  a  judgment  shall  be 
the  same,  and  none  other  than  the  mere  allowance  of  the 
claims  by  the  administrator  or  executor.  Hence  it  is  con- 
cluded that  the  law-makers  could  not  have  intended  to 
allow  suits  to  be  prosecuted  and  judgments  obtained  on 
alloiced  claims,  where  nothing  would  result  from  the  judg- 
ment, but  to  leave  both  parties  where  they  were  before  the 
judgment.  So  far  as  a  simple  judgment  at  law  for  a  money 
demand  is  concerned,  that  argument  would  seem  to  be 
almost  Tiuanswerable.  And  perhaps  it  is  to  be  regretted 
that  the  statute  does  not  say  in  so  many  words  no  action  at 
law  should  be  maintained  on  an  allowed  claim.  Indeed  it 
seems  to  have  been  assumed  by  the  learned  judge,  who 
rendered  the  opinion  in  the  case  of  Falloii  v.  Butler  el  ah 
(21  Cal.  24),  that  such  was  the  purport  of  the  California 
act. 

But,  in  truth,  neither  the  California  nor  Nevada  act  con- 
tains any  such  prohibition.  Sec.  138  of  our  act  reads  as 
follows:  **No  holder  of  any  claim  against  an  estate  shall 
maintain  any  action  thereon,  unless  the  claim  shall  have 
been  first  presented  to  the  executor  or  administrator." 
Sec.  13G  of  the  Califoraia  act  is,  we  believe,  identical  in 
language  with  this.  This  language  does  not  in  teims  pro- 
hibit the  bringing  of  suits  on  claims  allowed,  nor  restrict 
suits  to  claims  rejected.  Nor  is  there  any  other  clause  con- 
taining such  prohibition  or  restriction.  It  only  requires 
the  presentation  to  the  administrator  or  executor  with  the 
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proper  proofs  so  as  to  inform  liiin  of  the  facts  of  the  case, 
and  allow  him  to  act  for  the  best  interests  of  the  estate. 
There  is  also  another  section  (141)  which  will  protect  the 
administrator  or  executor  from  costs  if  he  allows  all  that  is 
justly  due. 

Now  as  the  right  to  bring  suit  for  any  claim  past  due  is  a 
common  law  right,  we  do  not  think  this  act  should  be  so 
construed  as  to  be  in  derogation  of  that  right.  If  any  one 
should  be  foolish  enough  to  bring  suit  on  a  simple  money 
demand  against  an  administrator,  he  would  probably  have 
to  pay  costs  and  gain  nothing  but  an  empty  judgment, 
which,  so  far  as  this  state  is  concerned,  would  place  him  in 
no  better  condition  than  the  simple  allowance  of  the 
demand. 

*Possibly,  if  he  wished  to  proceed  against  the  [*334] 
estate  of  the  decedent  in  another  state  or  county, 
the  judgment  might  be  more  available. 

But  when  the  demand  is  secured  by  mortgage,  and  other 
parties  besides  the  decedent  and  mortgagee  are  interested, 
it  would  frequently  be  absolutely  necessary  to  invoke  the 
aid  of  a  court  of  equity  jurisdiction  to  afford  proper  relief. 

Suppose  A.  borrows  $1000  of  B.,  and  executes  his  note 
and  mortgage  on  a  house  and  lot  to  secure  the  debt.  He 
afterwards  sells  the  house  and  lot  to  C,  subject  to  the  mort- 
gage, and  then  dies.  The  property  is  depreciated  in  value 
so  as  to  be  worth  only  $500.  C,  the  purchaser,  has  come 
under  no  personal  obligation,  and  A.'s  estate  is  not  fully 
solvent.  How  is  B.  to  get  his  money?  To  get  the  claim 
allowed  against  A.'s  estate  won't  do,  because  the  estate  is 
not  solvent  and  would  only  pay  a  dividend  without  the 
mortgaged  property.  To  abandon  all  claim  against  the 
estate,  and  pursue  his  remedy  against  the  mortgaged  prop- 
erty in  the  hands  of  C,  he  would  get  only  $500.  The 
probate  court  could  not  make  an  order  to  sell  the  property 
of  C,  who  is  alive.  The  only  way  would  be  to  proceed  in 
sqnity  against  C.  and  the  executor  of  A.;  have  a  decree 
iigainst  the  land,  to  sell  that  first,  and  then  an  order  on  the 
dxecntor  of  A.  to  pay,  in  the  due  course  of  administration, 
ID  J  balance  which  the  mortgaged  premises  did  not  discharge. 
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We  hold,  then,  that  equity  courts  have  jurisdiction  to 
foreclose  mortgages  against  the  estates  of  deceased  persons. 
In  some  cases  those  courts  have  exclusive  jurisdiction;  that 
is,  in  those  cases  where  it  is  necessary  to  bring  before  the 
court  other  parties  over  whom  the  probate  court  can  have 
no  jurisdiction.  In  other  cases,  where  the  only  necessary 
parties  to  the  pixx^eeding  are  the  mortgagee  and  the  repre- 
sentative of  a  deceased  mortgagor,  the  jurisdiction  of  the 
probate  court  is  concurrent  with  that  of  the  equity  court. 

But  whilst  the  two  courts  have  concurrent  jurisdiction  m 
such  cases,  we  think  a  court  of  equity  has  a  discretion  in 
any  given  ciise  as  to  whether  it  will  exercise  that  jurisdicti<m 
or  leave  the  parties  to  the  ordinary  remedy  in  the  probate 
court.  In  this  respect,  courts  of  equity  are  different  from 
courts  of  law.  If  a  court  of  law  has  jurisdiction  of 
[^^33oJ  a  case  and  the  parties  thereto,  it  has  no  ^discretion 
ordinarilv  to  hear  and  determine  it.  But  courts  of 
equity  exercise  a  discretion  as  to  whether  they  will  hear 
a  case  or  afford  the  relief  sought  in  various  cases  where 
Uierv  is  no  question  as  to  their  power  and  jurisdiction. 

If  a  suit  is  brought  where  there  are  necessaiy  parties, 
whvv>o  rights  could  not  be  adjudicated  in  a  probate  conrt, 
tho  t\]uity  court  must  of  necessity  hear  the  case.  Bnt  if 
Un^rt^  aro  no  necessary  jxirties  to  the  suit  except  the  mort- 
g;i^H>  and  tho  representative  of  the  mortgagor,  then  the 
ohatHvIIor  might  we!l  refuse  to  entertain  the  bill,  unless 
$k>mo  sjHvial  hardship  would  arise  to  the  mortgagee  by 
luruir.g  iiiui  over  to  the  prv>bate  court. 

If  tl:o  mortgagee  s  security  was  sufficient  to  pay  his  debts 
ai  th^  tiuite  v>f  bil;  filed,  but  likely  to  depreciate  in  lalne, 
auxi  th^  |VTi>»v>jiA!  es^iate  of  decedent  wen?  involved  in  litiga- 
li\x»«  A2Vvt  ii  v-ss  Itke^v  to  be  a  k>D^  time  before  it  was  de- 
temv>.u\i  if  it  c^xila  be  aijuie  av^&ilabie  to  pay  the  debts  of 
lirf*  xJ^x-yvAa^x:.  ;vriiAj>!t  it  w\xud  be  just  and  proper  to  sell 
ti>o  UKvt^r^^t  wxvny  311;  ier  a  deci^ee  in  equinr,  before 
>ii-A;i:v^  ;,^  ?it\:  ::  :i?c-  jx^rso-iial  projvny  would  pay  tbe  mort- 
jS:^^  A.N^  v^4i>eT  vk^rN.  II  oz  ibe  odier  haul,  die  cstise 
>fc:3w>  jvT'Uv^j^Y  <*,^.>«Yi:t.  Ar»i  co. -Tsgi  oi  ihe  persoiudty  to  pf 
ali  vn^l>^  »  >i^\aki  be  lid^Iy  j\rc<pes-  lor  the  dttaeclkir  to 
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hurry  the  sale  of  the  mortgaged  property  before  the  executor 
could  realize  from  the  personalty  and  extinguish  the  mort- 
gage debt  with  the  proceeds. 

Every  case  of  this  sort  would  present  itself  very  much 
to  the  discretion  of  the  judge,  and  he  might,  in  the  exer- 
cise of  a  sound  discretion,  either  hear  and  determine  the 
case,  or  else,  on  motion,  dismiss  it  without  prejudice,  leav- 
ing the  party  to  pursue  his  remedy  before  the  probate 
court. 

But  we  think  a  demurrer  cannot  be  sustained  in  a  case 
like  this  unless  the  bill  shows  two  things  affirmatively: 
First,  that  it  is  a  case  where  the  probate  court  can  admin- 
ister full  relief;  second,  that  the  court  is  actually  proceed- 
ing and  taking  steps  for  the  sale  of  the  property. 

The  latter  proposition  is  not  shown  in  this  bill,  and  there* 
fore  the  demurrer  should  not  have  been  sustained.  The 
judgment  must  be  reversed ;  but  it  is  left  entirely  discretion- 
ary with  the  court  below  whether  it  will  proceed  with  the 
trial  of  the  case,  or  on  motion  dismiss  the  bill  without 
prejudice,  allowing  the  plaintiff  to  show,  if  he 
*desires  it,  either  by  amendment  to  his  bill,  or  oth-  [*336] 
erwise  by  affidavit,  any  special  reasons  for  proceed- 
ing with  the  case.  It  is  also  entirely  in  the  discretion  of  the 
court  below,  if  the  foreclosure  proceeds  in  that  court,  to 
allow  costs  to  the  plaintiff,  or  withhold  them,  as  he  shows 
or  fails  to  show  on  trial  the  necessity  of  this  proceeding,  as 
the  court  may  apportion  the  costs  in  its  discretion. 

Lewis,  C.  J.,  dissenting: 

The  record  in  this  case  presents  but  one  question  for  de- 
termination upon  this  appeal,  namely:  Oan  an  action  of 
foreclosure  be  maintained  against  the  estate  of  a  deceased 
mortgagor  after  the  note  and  mortgage  have  been  allowed 
by  the  administrator  as  a  valid  claim  against  the  estate,  and 
before  the  final  settlement  ?  In  my  opinion,  as  a  general 
rule,  it  cannot.  The  act  entitled  '^An  act  to  regulate  the 
settlement  of  the  estates  of  deceased  persons  "  (Stat.  1861, 
p.  186)  clearly  directs  the  manner  in  which  claims  against 
the  estates  of  deceased  persons  shall  be  presented  and  dis- 
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posed  of.  Section  135  declares  that  "every  claim  which 
lias  been  allowed  by  the  executor  or  administrator,  and 
approved  by  the  probate  judge,  shall,  within  thirty  days 
thereafter,  be  filed  in  the  probate  court,  and  be  ranked 
among  the  acknowledged  debts  of  the  estate,  to  be  paid  in 
due  course  of  administration." 

Sec.  136  provides  that  **  when  a  claim  is  rejected,  either 
by  the  executor  or  administrator,  or  the  probate  jud^e,  the 
holder  shall  bring  suit  in  the  proper  court  against  the  exec- 
utor or  administrator  within  three  months  after  the  date  of 
its  rejection  if  it  be  then  due,  or  within  three  months  after 
it  becomes  due,  otherwise  the  claim  shall  be  forever  barred." 
And  section  142  declares  that  **  the  effect  of  any  judgmeot 
rendered  against  any  executor  or  administrator  .upon  aDj 
claim  for  money  against  the  estate  of  his  testator  or  intes- 
tate, shall  only  be  to  establish  the  claim  in  the  same  manner 
as  if  it  had  been  allowed  by  the  executor  or  administrator 
and  the  probate  judge;  and  the  judgment  shall  be  that  the 
executor  or  administrator  pay  in  due  course  of  administra- 
tion the  amount  ascertained  to  be  due." 

Though  the  bringing  of  a  suit  against  the  estate  of  a  de- 
ceased person,  as  in  this  case,  seems  nowhere  ei- 
[*337]  pressly  prohibited  in  the  *act  referred  to,  yet  as 
another  method  of  proceeding  is  explicitly  prescribed, 
that,  it  seems  to  me,  should  be  pursued,  at  least  wheuerer 
it  furnishes  a  complete  remedy.  So,  too,  the  provision  that 
suit  upon  rejected  claims  must  be  brought  within  a  given 
time,  also  raises  an  implication  that  no  suit  should  be 
brought  upon  claims  allowed.  Again:  when  a  judgment  is 
obtained  against  an  estate,  it  is  expressly  provided  that  no 
execution  shall  issue  thereon,  and  that  its  only  effect  shall 
be  to  establish  the  claim  in  the  same  manner  as  if  it  had 
been  allowed  by  the  executor  or  administrator.  (Sec.  142.) 
Then  the  only  object  of  the  suit  against  the  estate  is  to  es- 
tablish the  claim  as  a  valid  demand  against  it  to  be  paid  in 
due  course  of  administration.  Hence,  a  judgment  places 
the  claim  in  no  better  position  than  if  it  were  allowed  by 
the  executor  or  administrator  as  a  valid  demand  against  the 
estate.     Indeed,  the  allowance  of  the  claim,  as  a  general 
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thing,  is  equivalent  to  a  judgment  against  it.  If  the  exec- 
utor or  lulministrator  allow  a  claim,  it  is  all  the  law  requires 
liim  to  do,  and  the  creditor  of  the  estate  is  placed  in  as 
fcxvorable  position  as  if  he  had  his  judgment.  I  can,  there- 
fore, see  no  cause  of  action  against  the  estate.  When,  as 
in  this  case,  the  complaint  shows  the  fact  that  the  claim  has 
been  allowed,  it  is  demurrable  precisely  the  same  as  if  it 
alleged  a  former  suit  and  judgment  upon  the  same  claim, 
because  the  allowance  of  the  demand  gives  it  all  the  effect 
of  a  judgment  against  the  estate.  A  judgment  upon  an 
allowed  claim  would  be  utterly  useless,  and  for  that  reason, 
if  no  other,  the  estate  should  be  protected  from  the  burdens 
of  litigation,  which  could  result  in  no  good.  It  is  claimed, 
however,  that  th^  same  rule  governing  unsecured  claims 
against  an  estate  does  not  apply  to  demands  which  are 
secured  by  mortgage.  But  I  am  unable  to  find  that  the 
probate  act  referred  to  recognizes  any  distinction.  The 
law  requires  all  claims  to  be  presented  for  allowance  or 
rejection,  and  prescribes  the  manner  in  which  they  shall  be 
paid,  and  it  seems  to  be  conceded  that  the  word  **  claim" 
includes  secured  as  well  as  unsecured  claims.  And  it  is  so 
held  in  California.  {Ellisseji  v.  Halleck,  6  Cal.  386;  Ellis  v. 
Polhemiis,  27  Cal.  350.)  The  only  distinction  which  the 
law  seems  to  make  between  secured  and  unsecured  debts  is 
that  the  former  shall  have  the  proceeds  of  the  security  ap- 
plied to  its  payment  if  the  security  is  sold.  The  view 
which  I  have  taken  of  this  question  is  *fully  sup-  [*338] 
ported  by  the  supreme  court  of  California  in  the 
case  of  Ellissen  v.  Halleck  el  al,  (6  Cal.  386),  and  Fallcner 
ei  al.  V.  Folsom'a  Executors  (Id.  412).  True,  some  doubt  was 
cast  upon  the  authority  of  these  cases  by  the  same  court  in 
the  case  of  Fallon  v.  Butlei^  et  al,  (21  Cal.  24).  But  the 
authority  of  Fallon  v.  Butler  has  also  been  very  much 
weakened  by  the  more  recent  decision  in  the  case  of  Ellis 
V.  Polhemus  (27  Cal.  350).  I  am,  therefore,  disposed  to 
recognize  the  decisions  in  Falkner  et  al.  v.  Folsoin^s  Execu- 
tors as  correctly  announcing  the  general  rule  of  law.  I  do 
not  wish  to  be  understood  as  holding  that  a  court  of  equity 
has  no  jurisdiction  in  cases  of  this  kind,  but  simply  that 
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as  the  allowance  of  a  claim  against  the  estate  (where  there 
are  no  necessary  parties  except  the  claimant  and  the  ex- 
ecutor) gives  the  creditor  all  the  relief  which  a  judgment 
would,  the  showing  of  that  fact  in  their  complaint,  like  the 
showing  of  a  former  judgment  upon  the  same  claim,  wonld 
make  the  complaint  bad  on  general  demurrer. 

The  judgment  of  the  court  below  should  therefore  be 
affirmed. 


Ex  Pabte  TERENCE  G.  SMITH. 

[2  Nkyada,  338.] 

Habeas  Cobpus— Commitment,  when  Sufficient. — A  regular  commitment, 
under  the  seal  of  the  court,  properly  attested,  reciting  all  the  material 
facts  of  the  judgment,  is  sufficient  to  authorize  the  irarden  of  the  state 
prison  to  hold  the  prisoner. 

^  Idem — What  vull  not  be  Betiewed. — Ilabeas  corpus  is  not  the  proper 
writ  to  review  the  decisions  of  a  court  and  correct  its  errors  or  am^d 
its  irregularities. 

Etidenck  to  CoNTBAmcT  Begobd. — Oral  evidence  is  never  admitted  to  ooa- 
tradict  the  record,  or  to  show  error  in  the  court  rendering  a  judgment 

Application  by  petitioner  to  be  discharged  from  eustodj 
upon  a  writ  of  Jiabeaa  coi'pus. 

Tliomas  JFells,  for  Petitioner. 

George  A.  Noiirse,  AUorney-Geiieral^  for  the  State. 

[*339]      *By  the  Court,  Beatty,  J. : 

In  this  case  the  prisoner  asks  to  be  discharged  from  the 
state  prison,  wliere  he  has  been  confined  for  some  months 
past,  and  bases  his  petition  upon  two  grounds: 

First.  That  he  is  not  held  by  any  legal  commitment  or 
legal  authority. 

Second.  There  has  been  no  legal  judgment  of  imprison- 
ment against  liim. 

After  sentence  was  pronounced  against  the  prisoner,  a 
regular  order  of  commitment  was  made  out,  and  he  was 
carried  to  the  state  prison,  and  delivered  into  the  custody 

(1)  SeefiNev.Tl. 
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of  the  warden,  who  also  received  at  the  same  time  with  the 
prisoner,  the  order  of  commitment,  which  is  in  the  follow- 
ing words: 

**The  defendant,  Terence  G.  Smith,  having  been  in- 
dicted by  the  grand  jury  of  the  fourth  district  court  of 
Washoe  county  aforesaid  for  grand  larceny,  and  the  said 
Terence  G.  Smith,  having  been  duly  arraigned  on  said 
charge  before  the  above-entitled  court,  entered  his  plea  of 
guilty,  whereupon  the  court  sentenced  the  said  Terence  G. 
Smith  to  one  year's  imprisonment  in  the  state  prison  to 
hard  labor,  and  that  the  sheriff  of  this  county  take  said 
Smith,  within  ten  days  from  the  date  hereof,  to  the  state 
prison,  and  that  the  term  of  said  imprisonment  date  from 
the  time  of  his  delivery  at  the  state  prison. 

"Now,  therefore,  it  is  ordered,  adjudged,  and  decreed 
that  the  sheriff  of  this  county,  within  ten  days  from 
this  4th  day  of  June,  *a.d.  1866,  take  Terence  G.  [*340] 
Smith  to  the  state  prison,  and  deliver  him  to  the 
state  prison  warden,  and  that  he  be  there  confined  one  year 
from  the  date  of  his  delivery  there,  to  hard  toil." 

The  prisoner's  counsel  contends  this  warrant  is  insuffi- 
cient, because  the  four  hundred  and  fifty-first  section  of  the 
criminal  practice  act  says: 

'*  When  a  judgment  has  been  pronounced,  a  certified  copy 
of  the  entry  thereof  in  the  minutes  shall  be  forthwith  fur- 
nished to  the  officer  whose  duty  it  is  to  execute  the  jndg- 
menty  and  no  other  warrant  or  authority  is  necessary  to 
justify  or  require  the  execution  thereof,  except  where  judg- 
ment of  death  is  rendered." 

This  section  requires  the  clerk  of  the  court  to  do  a  certain 
thing;  that  is,  to  furnish  the  officer  or  officers  who  are  to 
execute  the  sentence  forthwith  with  copies  of  the  judgment 
to  be  enforced.  Doubtless,  in  this  case,  the  clerk  should 
have  given  one  copy  of  the  judgment  to  the  sheriff  to  au- 
thorize him  to  conduct  the  prisoner  to  the  state  prison. 
He  should  also  have  sent  another  to  the  warden  of  the 
prison  to  authorize  him  to  detain  the  prisoner  in  custody. 
But  the  failure  of  the  clerk  to  furnish  these  papers  could 
not  destroy  the  effect  of  the  judgment  of  the  court. 

Nkv.  Deo. — 54 


850  Ex  Parte  Smith.  [Sup.Ct 


Opinion  of  tbo  Court — Beatty,  J. 


Whilst  we  do  not  have  before  us  by  the  return  of  the 
warden  a  full  copy  of  th^  judgment,  we  have  a  regular  com- 
mitment under  the  seal  of  the  court,  properly  attested,  re- 
citing all  the  material  part  of  the  judgment,  and  showiug 
fully  the  authority  of  the  warden  to  hold  the  prisoner. 

The  four  hundred  and  fifty-first  section  does  not  say  a 
prisoner  shall  not  be  held  unless  the  officer  has  a  copy  of 
the  judgment,  but  merely  dispenses  with  a  more  fonnal 
warrant  in  all  cases  except  where  the  penalty  is  death.  It 
does  not  vitiate  or  render  unavailing  a  formal  warrant  re- 
citing the  judgment  or  the  material  portions  thereof,  and 
commanding  the  proper  officer  to  carry  it  into  efiect.  It 
only  states  what  may  be  a  substitute  for  such  a  warrant 

The  legality  of  the  judgment  is  contested  on  the  ground 
that  the  sentence  or  judgment  was  passed  in  less  than  six 
hours  aiier  the  plea  of  guilty  was  entered.  The  record  of 
the  ease  recites  that  the  prisoner  was  brought  into  cooii, 
and  pleaded  guilty,  "whereupon  the  court  sentenced  the 
said  Terence  G.  Smith,"  etc. 

The  counsel  for  prisoner  contends  that  this  recital 
[*341]  sufficiently  *shows  that  there  was  no  interval  of 
time  between  the  plea  and  sentence,  but  that  the 
one  followed  immediately  after  the  other.  He  further  pur- 
|H>stHl  to  show,  by  oral  testimony,  that  there  was  no  interval, 
but  that  sentence  was  passeil  immediately  after  the  plea 
w;is  onten\l.  The  attorney-general  admitted  that  such  fact 
iVuKl  be  prv>vevl,  and  that  it  should  be  considered  proved, 
if  it  wns  lawful  to  introiluce  oral  testimony  for  the  purpose 
of  attacking  the  judgment. 

Wlio:lier  the  recital  above  quoted  does  or  does  not  soffi- 
oioutiv  show  that  the  sentence  immediately  followed  the 
plea  >\i:hvn;t  the  intervention  of  time  which  the  statute  (sees. 
-Uv*  0»  v^f  the  criminal  prjwtioe  act)  requires,  it  is  not  do* 
material  to  vietermine.  If  it  does,  it  would  at  most  but 
s1k*w  crr\^r  v^r  irr^^iTulariiy  on  the  part  of  the  court  below  iu 
not  ti\:ui:  a  subsequent  time  for  the  passing  of  sentence. 
Such  t  rrv>r  must  l>e  taken  advantage  of  in  the  manner  pre- 
9oriK\l  by  statute.  The  defendant  sliaald,  in  due  time, 
k^ve  exwptevl  to  the  action  of  the  coort  and  taken  his  ap- 
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peal  to  this  court.  Habeas  coi'pns  is  not  the  proper  writ  to 
review  the  decisions  of  a  district  court  and  correct  its 
errors  or  amend  its  irregularities.  For  the  distinction  be- 
tween nnlaiuful  acts  and  those  which  are  merely  erroneous 
or  irregular,  see  Hurd  on  Habeas  corpus,  331  to  333.  The 
proposition  to  introduce  oral  evidence  to  show  error  in  the 
proceedings  of  the  court  below  is  to  us  a  novel  one,  to  say 
the  least  of  it.  Oral  evidence  is  sometimes  introduced  in 
connection  with  the  judgment  record,  to  show  what  was  liti- 
gated by  the  parties;  to  show  the  facts  more  fully  than  they 
would  be  shown  by  the  record.  But  oral  evidence  is  never 
admitted  to  contradict  the  record,  or  to  show  error  in  the 
court  rendering  a  judgment. 

The  prisoner  must  be  remanded  to  the  custody  of  the 
warden  of  the  state  prison,  there  to  remain  until  the  expi- 
ration of  the  term  for  which  he  was  sentenced,  or  until 
otherwise  legally  discharged. 

Brosnan,  J.,  concurring: 

I  concur  in  this  opinion  merely  upon  the  ground  of  the 
confession  of  guilt  of  the  prisoner  in  open  court. 


HEARS  ET  AL.,  Ekspondents,  v.  JOHN  JAHES  et  al.. 

Appellants. 

[2  Nevada,  342.] 

AaCENDMENT  OF  CoMPLAiNT— Leavk  TO  Answeb. — It  Is  ciTor  to  render  judg- 
ment against  a  party  'who  is  made  defendant  by  amending  a  complaint 
witbont  giving  bim  an  opportunity  to  answer. 

Pabtkebship — Hkabmay  Evidknck. — Hearsay  evidence  cannot  bo  received  to 
show  that  one  is  a  partner  in  a  particular  firm. 

^  Idek — When  Not  Esi'ablishkd. — Parties  renting  property  to  amalgamators 
crushing  their  ore  and  running  it  into  their  amalgamating  paus,  at  a 
fixed  price  i)er  ton.  do  not  thereby  become  partners  with  the  amalgama- 
tors. 

•  Idem — Notice  to  the  Wobld. — A.  <fc  B.,  being  partners  in  any  particular 
basiness,  A.  is  not  bound  to  notify  the  world,  nor  any  particular  person, 
that  he  is  not  a  partner  of  B.'s  in  a  new  and  distinct  business  into  which 
B.enters  with  other  partners  and  under  a  different  firm  name. 


(1)  1  Nev.  854.  (2)  4  Nev.  35L 
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.zSTT^.^  zrirn  ZLr:  District  Court  of  the  Fourth  Judicial 
Ziiea:^-  S-u-  J.  C.  Goodwin  preRiding. 

T:-  -.iTTT  ltt  stated  in  the  opinion. 

r  . '  _-  J  ~  !ci-,  for  Appellants. 

•  ^z-ris,  for  Respondents. 

2-'   :-■--  J:art,  Beatty,  J.: 

. :   L..  >  ::ia?e  a  suit  was  brought  on  a  merchant's  account, 

-^    -T     rr.missory  notes,  against  two  of  the  defeudants, 

. :  .'  jses  and  James  Hill,  charging  them  to  be  members 

^  .   II* •  [«arties  composing  the  firm  of  James  &  Co,    One 

•\     ii-ceudauts,  James  Hill,  answered,  denying  all  the 

^   -o.:'  usof  ihe  complaint  so  far  as  he  was  concerued,  tbe 

--NA.   .«.  It  use  being  that  he  was  not  a  member  of  the  firm  of 

.•4..:-.^  .^  v.'o.     After  the  trial  had  commenced,  the  plaintiffs 

a^L..  »»!ii  obtained  leave  of  the  court  to  amend  their  com- 

....   .    '^   uidiuj^  the  names  of  W.  H.  James,  Jasper  OTar- 

S..    V.   Mier  and  J.   W.   Farrington   as  defendants. 

\  ■  .  1    j:*  ameudment  was  made,  W.  H.  James,  who  was 

-:i»i  'i     i  court,  asked  for  time  to  be  given  liim  to  answer 

..     •  iii:'i;ii:it  before  the  trial  proceeded.     This  the  conrt 

Alut  the  plaintifishad  introduced  their  evidence, 

^  H   1  moved  for  a  nonsuit  as  to  himself,  which  the 

oouit  IV fused.     The  trial  then  proceeded  and  jadg- 

^'  u-  ■   riioiiL  was  had  against  all  the  defendants.     The  *de- 

'Vm» units  James  Hill  and  W.  H.  James  then  moved 

i    .    K\v  iriail.  which  was  refused.     The  grounds  of  enor 

^>js;^iKU  are  iiumoroiis,  and  many  of  them  well  taken.    Bat 

.   %    :  '»o  -iccessai  V  to  notice  only  a  few  of  them. 

1.    !K'  MINI  place,  the  nonsuit  should  have  been  granted 
.,.   V.    .'iiiiio  Hill,  because  the  testimony  of  plaintifis  showed 

.....  N  AIM  iiio  tinu  of  James  <&  Co.  consisted  osteusiblyof 

• 

.kiiu's,  L'!.  A.  Mier  and  J.  W.  Farrington.  Possibly 
lUMo  or  ilie  s«.nis  of  John  James  may  have  pjurtici- 
[<  .(u>  piodr  :uid  loss  of  that  firm  by  secret  arrange- 
.*^...  »».;ii  .wii  i:i:Iicr.  and  thereby  became  responsible  for 
av  nv  ^^^'^^  '*  '*^^^*  ^^^*"-  ^*^^'  beyond  all  question,  as  shown  hj 
i^iii^  o>\vi  v\.^\mQ\xs,  &\^\si^%H\ll  had  nothing  to  do 


S     »' 
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with  the  profits  or  losses  of  that  firm — was  not  a  partner, 
and  no  act  of  his  is  shown  whereby  he  became  responsible 
for  their  debts.  The  only  evidence  introduced  tending  to 
show  that  Hill  was  a  member  of  that  firm  was  the  testimony 
of  one  Bostwick,  who  says  W.  H.  James  told  him  Hill  was 
a  member  of  the  firm  of  James  &  Co.  This  testimony  was 
mere  hearsay  as  to  Hill,  and  could  not  have  been  consid- 
ered so  far  as  he  was  affected.  W.  H.  James  himself  being 
a  defendant,  his  declaration  might  have  been  received  to 
affect  him,  but  not  to  affect  Hill. 

The  judgment  is  erroneous  as  to  W.  H.  James,  because 
lie  was  not  allowed  the  statutory  time  to  put  in  his  answer 
and  make  his  defense. 

The  facts  about  this  case  are  these  (and  about  those 
facts  there  seems  to  be  no  dispute  whatever) :  John  James  and 
James  Hill  were  the  owners  as  tenants  in  common  of  a  piece 
of  real  estate,  on  which  was  erected  a  quartz-mill  known  as 
the  Napa  Quartz  Mill.  In  January,  1862,  they  entei-ed  into 
a  contract  with  Farrington  &  Mier,  by  which  they  leased  to 
Farrington  &  Mier  a  piece  of  ground  adjacent  to  the  mill, 
and  contracted  to  crush  ore  for  Farrington  &  Mier,  in  their 
mill,  run  the  cnished  ore  or  pulp  into  the  works  of  Farring- 
ton &  Mier  on  the  leased  ground,  and  receive  five  dollars 
per  ton  for  the  crushing.  They  were  also  to  increase  the 
power  and  capacity  of  the  mill,  and  to  put  drums  on  their 
main  shaft,  and  thereby  furnish  motive  power  to  Farrington 
&  Mier  for  their  amalgamating  works. 

After  this  arrangement  was  made  between  Hill 
and  John  James  *on  one  side  and  Farrington  &  [*344] 
Mier  on  tlie  other,  John  James  agreed  to  become  a 
partner  with  Farrington  &  Mier  in  their  reduction  operations. 
From  that  time  forward,  the  business  of  Hill  and  John 
James  in  crushing  ore  wtis  caiTied  on  in  the  name  of 
Hill  &  James,  though  some  of  tbeir  creditors  had  their 
names  reversed,  and  charged  their  accounts  to  James  & 
Hill.  The  other  business,  of  amalgamating  or  reducing  the 
eruahed  ore  on  the  leased  premises,  was  carried  on  in  the 
name  of  James  &  Co., — the  latter  company  consisting  of 
John  James,  J.  W.  Farrington  and  E.  A.  Mier. 

The  Ittfuned  judge  who  tried  this  caxi&Q  b^lo"^  ^^^\si^  \<^ 
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have  thought  that  James  Hill  was  responsible  for  the  debts 
of  James  &  Co.,  not  because  he  was  a  member  of  that  com- 
pany, or  in  any  manner  interested  in  their  business,  but  be- 
cause they  had  erected  their  improvements  on  land  iD  which 
he  was  part  owner,  and  because  one  of  the  partners  in  the 
firm  of  James  &  Co.  was  also  a  partner  with  Hill  in  the  firm 
of  Hill  &  Co.,  and  Hill  never  gave  notice  that  he  was  not 
interested  in  the  firm  of  James  &  Co. 

In  the  first  place.  Hill  &  James  leased  certain  real  estate 
and  contracted  to  furnish  certain  motive  power  to  Farring- 
ton  &  Mier  for  a  stipulated  price.  This  did  not  make  them 
partners  with  Farrington  &  Mier.  Nor  is  there  any  pre- 
sumption of  law  that  a  landlord  is  the  partner  of  his  tenant. 
Landlords  certainly  need  not  notify  the  world  that  they  are 
not  partners  of  their  tenants.  Secondly,  after  the  lease  was 
executed  by  James  &  Hill  to  Farrington  &  Mier,  James, 
without  the  knowledge  of  Hill,  so  far  as  the  testimony  shows, 
became  a  partner  with  Farrington  &  Mier.  We  are  unable 
to  see  how  that  could  affect  Hill.  As  James*s  partner,  he 
was  responsible  for  all  legitimate  transactions  done  in  the 
firm  name.  But  James  was  not  acting  for  the  firm  or  iu  the 
firm  name  when  he  entered  into  the  firm  of  James  &  Co. 
This  was  a  new  firm,  formed  for  a  business  separate  and  dis- 
tinct from  that  of  Hill  &  James.  Certainly,  it  was  not  the 
business  of  Hill  to  follow  James  around  the  world  and  notify 
everybody,  if  James  formed  a  new  partnership  he  would 
not  bo  responsible  for  the  debts  of  such  firm. 

We  have  said,  perhaps,  more  than  was  necessary  about 
this  case ;  but  the  case  of  Joues  &  Colla  v.  O'Farrell  <fc  Cu,,  lately 
decided  by  this  court,  involved  the  same  questions 
[*345]  as  those  involved  in  this  *case.  After  that  case  was 
decided,  the  court  below  persisted  in  sustaining  in 
this  case  the  Siime  rulings  made  in  that.  We  have  endeav- 
ored to  so  state  our  views  that  no  further  errors  can  be  made 
in  cjises  arising  out  of  these  partnership  transactions. 

The  judgment  of  the  court  below  is  reversed,  and  a  new 
trial  oixlered. 

Lewis,  C.  J.,  having  been  counsel  in  this  case  in  the  court 
'•"  did  not  participate  in  the  decision. 
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H.  K.  MITCHELL  et  al.,  Eespondents,  v.  M.  BKOM- 

BERGER,  Appellant. 

[2  Netada,  345.] 

Attobnet  and  Client — ^Pbiyileoed  Communications. — Whenever,  in  a  suit 
between  the  attorney  and  client,  the  disclosure  of  a  privileged  commu- 
nication becomes  necessary  to  the  protection  of  the  attorney's  own 
rights,  he  is  released  from  those  obligations  of  secrecy  which  the  law 
phiccs  upon  him.  He  should  not,  however,  disclose  more  than  is  neces> 
sary  for  his  own  protection. 

^  £bxiobs  to  Jubtift  Bkversal  must  bk  Fbejxtdiciaii. — The  judgment  of  an 
inferior  court  will  not  be  set  aside  on  appeal,  for  erroi-s  committed  on 
the  trial  which  it  appears  could  not  have  prejudiced  the  appellant. 

sEbbobs  must  be  Affibmativelt  Shown. — ^W^hen  a  cost  bill  api^ears  regular 
ou  its  face,  and  there  is  nothing  in  the  record  to  show  error  in  any  of 
the  items  charged,  the  refusal  of  the  court  below  to  retax  the  costs  must 
be  presumed  to  be  correct. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, Hon.  RiCHABD  Rising  presiding. 

The  facts  appear  in  the  opinion. 

Pa-ley  &  De  Long,  for  Appellant. 

*Miic/iell  &  Hundley,  in  propria  peraonce.  [*347] 

By  the  Court,  Lewis,  C.  J. : 

The  plaintiffs,  who  are  practicing  lawyers  in  Vir- 
ginia city,  bring  *this  action  to  recover  the  sum  of  [*348] 
one  thousand  and  thirty-seven  dollars,  which  it  is 
claimed  is  due  them  from  the  defendant  for  professional 
services  rendered  by  them  some  time  during  the  year  1865. 
The  defendant  puts  in  issue  all  the  material  allegations  of 
the  complaint  by  denying  the  indebtedness;  denying  that 
he  ever  employed  the  plaintiffs,  or  either  of  them,  as  his 
attorneys  or  counselors,  or  in  any  other  capacity;  and  that 
they,  or  either  of  them,  have  ever  acted  as  his  attorneys  or 
counselors,  or  done  or  performed  any  labor  of  any  character 
whatever  for  him.  Upon  the  trial  tlie  plaintiff  Mitchell  tes- 
tified on  his  own  behalf,  and  stated  fully  the  manner  in 

(1)  8 Ner.  157;  4  Ney.  804;  6  Key.  46, 339;  6  Key.  67,265, 378;  7  Ner.  336;  8Ney.  263. 
f9)  S  Her.  271;  4  Key.  71, 414. 
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which  he  and  his  partner  were  employed  by  the  defendant; 
detailed  all  the  services  rendered  by  them,  and  also  stated 
the  counsel  which  they  gave  the  defendant  in  the  matter  in 
which  they  were  employed. 

The  defendant  objected  to  and  moved  to  strike  out  a  large 
portion  of  this  testimony,  upon  the  groimd  that  it  was  in- 
formation obtained  by  the  plaintiffs  whilst  acting  as  cooDsel 
for  him,  and  that  it  bore  the  character  of  privileged  com- 
munication, which  the  plaintiffs  had  no  right  to  disclose 
without  his  consent.  The  court  below  refused  to  strike  it 
out.  Of  this  ruling  the  defendant  complains,  assigns  it  as 
error,  and  relies  upon  it  here  as  the  principal  ground  for 
reversing  the  judgment  below. 

It  is  undeniably  a  general  rule  of  the  law  of  evidence  that 
an  attorney  or  counselor  cannot,  without  the  consent  of  his 
client,  be  compelled  to  disclose  any  fact  which  may  have 
been  communicated  to  him  by  his  client,  solely  for  the  par- 
pose  of  obtaining  his  professional  assistance  or  advice;  and 
section  344  of  the  practice  act  of  this  state  explicitly  adopts 
this  rule  in  the  following  language:  '^  An  attorney  or  coan- 
selor  shall  not,  without  the  consent  of  his  client,  be  ex- 
amined as  a  witness  to  any  communication  made  by  the 
client  to  him,  or  his  advice  given  therein,  in  the  course  of 
professional  employment." 

In  the  complicated  affairs  and  relations  of  life,  the  coun- 
sel and  assistance  of  those  learned  in  the  law  often  becomes 
necessary,  and  to  obtain  it  men  are  frequently  forced  to 
make  disclosures  which  their  welfare,  and  sometimes  their 
lives,  make  it  necessary  to  be  kept  secret.  Hence,  for  the 
benefit  and  protection  of  the  client,  the  law  places  the  seal 
of  secrecy  upon  all  communications  made  to  the  attorney 
in  the  course  of  his  professional  employment,  and 
[*349]  the  ^courts  are  expressly  prohibited  from  examining 
him  as  a  witness  upon  any  facts  which  may  have 
come  to  his  knowledge  through  the  medium  of  such  em- 
ployment. 

But  the  claims  of  justice  dictate  some  exceptions  to  this 
rule.  It  would  be  a  manifest  injustice  to  allow  the  client  to 
take  advantage  of  it  to  the  prejudice  of  his  attorney;  or  that 
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it  should  be  carried  to  the  extent  of  depriving  the  attorney 
of  the  means  of  obtaining  or  defending  his  own  rights.  It  is, 
therefore,  held  that  in  such  cases  he  is  exempted  from  the 
obligations  of  secrecy.  (Bocheaiei'  City  Baiik  v.  Suydam,  5 
How.  Pr.  254.)  In  the  opinion  in  that  case  Mr.  Justice 
Selden  says:  ''But,  independent  of  this  reasoning,  and  ad- 
mitting all  the  previous  conclusions  to  be  erroneous,  there 
is  still  another  ground  upon  which,  in  my  judgment,  this 
[notion  must  be  denied.  I  think  that  where  the  attorney  or 
counsel  has  an  interest  in  the  facts  communicated  to  him, 
ind  when  their  disclosure  becomes  necessary  to  protect  his 
personal  rights,  he  must  of  necessity,  and  in  reason,  be  ex- 
3mpted  from  the  obligations  of  secrecy.  For  instance :  sup- 
pose a  client  makes  a  private  and  confidential  statement  of 
[acts  by  letter  to  an  attorney  employed  to  conduct  a  suit, 
inducing  him  to  take  a  particular  course  with  the  suit,  which 
proves  eminently  disastrous,  and  he  is  afterwards  prosecuted 
by  his  client  for  unskillful  management  of  the  cause,  can  it 
be  claimed  that  he  cannot  produce  the  letter  in  his  justifica^ 
kion?    I  apprehend  not." 

We  think  it  safe  to  say  that  whenever  in  a  suit  between 
the  attorney  and  client  the  disclosure  of  privileged  commu- 
nications becomes  necessary  to  the  protection  of  the  attor- 
ley's  own  rights,  he  is  released  from  those  obligations  of 
\ecrecj  which  the  law  places  upon  him.  He  should  not, 
lowever,  disclose  more  than  is  necessaiy  for  his  own  pro- 
ection.  In  this  case  the  appellant  complains  that  a  large 
>ortion  of  the  plaintiff  Mitchell's  testimony  consisted  of 
^ts  which  were  communicated  to  him  whilst  he  was  acting 
LB  the  attorney  of  the  defendant,  and  the  disclosure  of  which 
vas  not  necessary  for  the  protection  of  his  own  rights.  If 
we  agreed  with  counsel  for  appellant  upon  that  fact,  the 
udgment  below  could  not,  in  our  opinion,  be  reversed,  for 
Jie  evidence  so  improperly  admitted  is  not  of  a  character 
Krhich  could  have  injurr^d  the  defendant  in  this  case.  That 
he  judgment  of  an  inferior  court  will  not  be  set 
iside  on  *appeal  for  errors  committed  on  the  trial,  [*350] 
irhichy  it  appears,  could  not  have  prejudiced  the 
ippellant,  is  a  proposition  thoroughly  settled  by  the  author- 
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therefore  unable  to  determine  from  the  transcript 
whether  the  court  below  *ruled  correctly  or  not,  but  [*351] 
in  the  absence  of  positive  error  shown  we  must  pre- 
sume that  the  iiiling  was  correct.  Counsel  for  appellant 
mentions  the  error  which  they  complain  of  in  their  brief, 
but  that  is  not  sufficient  here.  The  record  must  show  the 
error,  if  any  exists.  A  statement  of  facts  in  the  brief  of 
counsel  will  not  supply  a  deficiency  in  the  record.  Had  it 
appeared  that  the  one  hundred  dollar  item  was  improperly 
charged,  we  could  not  hesitate  to  hold  the  ruling  of  the 
court.below  incorrect.  But  how  are  we  to  ascertain  whether 
it  is  a  legitimate  charge  or  not?  Most  assuredly,  only  by 
the  record  in  this  case.  We  cannot  go  out  of  that  record 
for  facts  upon  which  to  determine  the  conditions  of  the  rul- 
ing below,  and  as  we  have  stated  before,  that  record  dis- 
closes no  en-or. 

The  judgment  of  the  district  court  is  therefore  affirmed, 
and  it  is  so  ordered. 


STATE  OP  NEVADA  ex  rel.  E.  M.  DAGGETT,  Re- 
SPONDENT,  V.  JOHN  A.  COLLINS,  Appellant. 

[2  Nkvada,  351.] 

1  EziEcnoNS,  WHEN  TO  BE  Held. — Au  elcctiou  cannot  be  held  for  an  office  at  a 
time  not  fixed  by  law  for  such  election. 

Idem. — The  phrase,  '*next  general  election,"  in  the  nineteenth  section  of 
••An  act  to  create  a  board  of  county  commissioners/*  etc.,  (Stat.  1864-5), 
means  the  general  election  on  alternate  years,  commencing  with  1864, 
and  has  no  reference  to  the  electiou  of  1865,  which  is  in  some  respects 
to  be  held  as  a  special  electiou,  interpolated  on  the  general  system  of 
biennial  elections. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, Storey  County,  Hon.  K.  8.  Mesick  presiding. 

The  facts  are  stated  in  the  opinion. 

B,  H.  Ihylor,  for  Appellant. 

*Dighlon  Corson,  District  Atiorney,  for  Bespondent.  [*352] 

(1)   1  Nev.  75:  see  6  Nct.  126. 
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By  the  Court,  Beatty,  J. : 

In  the  month  of  May,  1865,  there  was  a  vacancy  in  the 
office  of  superintendent  of  public  schools  for  the  county  of 
Storey.  The  board  of  supervisors  appointed  John  A.  Col- 
lins to  fill  the  vacancy.  Prior  to  the  November  election, 
1865,  they  made  a  further  order  for  an  election  of  a  super- 
intendent to  fill  a  vacancy  in  that  office  which  would  occnr 
by  the  expiration  of  the  term  of  office  of  John  A.  ColUns. 
At  such  election,  the  relator,  B.  M.  Daggett,  was  a  candi- 
date for  the  office,  and  having  received  the  largest  number 
of  votes  cast,  and  a  certificate  of  election,  and  having  exe- 
cuted a  bond  and  qualified  as  superintendent  of  public 
schools,  demanded  to  be  let  into  office. 

This  demand  being  refused,  an  action  in  the  nature  of  a 
quo  tvarraulo  was  brought  to  remove  Collins  and  place  the 
relator  in  possession  of  the  office. 

The  district  court  rendered  a  judgment  removing  Collins, 
but  refused  to  place  Daggett  in  office,  deciding  in  effect 
that  neither  one  of  the  parties  was  entitled  to  the  office. 
From  this  judgment  Collins  appeals. 

We  find  nothing  in  the  Constitution  to  govern  this  case. 
The  sections  of  the  laws  of  Nevada  bearing  on  the  question 
are  OS  follows :  Section  sixteen  of  "An  act  to  provide  for 
the  maiuteuance  and  supervision  of  public  schools,"  page 
416  of  the  statutes  of  1864-5,  reads  as  follows: 

"A  county  superintendent  of  public  schools  shall  be 
elected  in  each  county  at  the  general  election  in  the  year 
eighteen  hundred  and  sixty-six,  and  every  two  years  there- 
after, who  shall  take  his  office  on  the  first  Monday  in 
January  next  succeeding  his  election,  and  hold  for  two 
years,  and  until  his  successor  is  elected  and  quali- 
[*353]  fietl.  *He  shall  take  the  oath  or  affirmation  of 
office,  and  shall  give  an  official  bond  to  the  county, 
in  a  sum  to  bo  fixed  by  the  board  of  commissioners  of  said 
county." 

This  is  the  only  law  we  can  find  providing  for  the  elec- 
tion of  superintendents  of  public  schools.  No  such  elec- 
tion can  be  held  without  some  law  authorizing  it.     {Sawyr 
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V.  Hat/don,  1  Nev.  75.)    Consequently,  the  election  in  1835 
was  wholly  void  and  of  no  effect. 

The  next  question  is,  did  Collins  hold  his  office  subse- 
quent to  the  election  of  1865,  or  did  the  office  become  vacant 
without  the  means  of  filling  it?  Section  nineteen  of  '*An 
act  to  create  a  board  of  county  commissioners,"  reads  as 
follows: 

"When  a  vacancy  shall  occur  in  any  county  or  township 
office,  except  the  office  of  connty  commissioner,  the  board 
of  county  commissioners  shall  appoint  some  suitable  per-^ 
son,  an  elector  of  the  county,  to  fill  the  vacancy  until  the 
next  general  election."     (Stats.  1864-5,  262.) 

Under  this  section,  the  board  of  county  commissioners 
could  undoubtedly  fill  the  vacancy.  The  important  ques- 
tipn  is,  when  should  the  appointment  or  commission  issued 
by  that  board  expire?  The  law  says  one  thus  appointed 
shall  hold  ''until  the  next  general  election."  The  question 
is,  when  was  the  next  general  election  after  May,  1865? 
The  Constitution  evidently  contemplates  a  general  election 
every  alternate  year,  commencing  with  1864.  The  legisla- 
tive branch  of  the  government  has  carried  out  that  view  by 
declaring  there  shall  be  a  general  election  in  1866,  and  each 
alternate  year  thereafter.     (See  Election  Law  of  1866.) 

But  for  the  purpose  of  starting  the  state  government  on 
its  regular  course,  an  election  for  assemblymen,  and  per- 
haps some  other  officers,  was  by  the  schedule  of  the  Con- 
stitution provided  to  take  place  in  the  fall  of  1865.  This 
election  for  the  year  1865  is  called  in  the  schedule  a  general 
election,  but  in  some  particulars  it  is  rather  a  special  than 
a  general  election.  Neither  the  law  nor  the  Constitution, 
BO  far  as  we  can  see,  provided  for  the  election  in  1865  of 
any  officers  except  members  of  the  legislature  and  justices 
of  the  peace,  whilst  all  the  other  state  and  county  officers 
are  required  to  be  elected  at  the  general  elections  held  on 
alternate  years,  beginning  with  1864. 

*We  think,  then,  to  carry  out  the  spirit  and  inten-  [*354] 
tion  of  the  law-makers,  we  must  interpret  the  phrase 
'^  until  the  next  general  election  "  to  mean  until  the  next  gen- 
eral election  at  which  a  superintendent  can  be  elected.    In 
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other  words,  that  the  **  next  general  election  "  means  the  next 
general  election  taking  place  on  an  alternate  year  after  18&!, 
and  not  in  this  particular  law  having  any  reference  to  the 
election  of  1865,  which  was  interpolated  on  the  general  sys- 
tem of  our  laws  by  the  schedule  to  the  Constitution.  Any 
other  interpretation  would  operate  injuriously  to  the  public 
interest,  and  would  not  conform  to  the  spirit  of  the  law, 
although  it  might  to  the  letter  thereof.  The  more  Uberal 
iuterpretiition  of  this  law  may  be  highly  beneficial  to  the 
public,  and  can  injure  nobody. 

The  judgment  of  the  court  below  is  reversed.     The  cause 
will  be  dismissed  at  the  cost  of  the  relator. 


ADAM  WALTER,  Respondent,  v.  J.  NEELT  JOHNSON 

ET  AL.,  Appellants. 

[2  Netada,  354.] 

AoBEKMENT— Meaning  op  Wobds  **Advkb8k  Claim."— Where  property  is  fold 
for  the  snm  of  three  thousaud  dollars  and,  by  agreement  of  parties,  one 
thousand  doUurH  of  the  purchase-money  is  to  be  retained  by  the  par- 
chasers  for  six  months  to  indemnify  them  for  any  adverse  claim  against 
the  premises  which  they  might  be  compelled  to  extinguish  daringtlwt 
time:  Held,  that  to  release  the  purchasers  from  the  payment  of  the  one 
thousand  dollars,  they  must  show  thut  a  valid  and  substantial  claim  wns 
set  up  to  the  premises;  and  thut  to  protect  themselves,  they  were  com- 
pelled to  purchase,  or  extinguish  it. 

Idem. — "Adverse  claim,"  in  such  an  instrument,  mnst  be  interpreted  to 
mean  such  a  valid  and  paramount  title  or  right  which,  if  asserted  in 
court,  would  divert  the  title  granted  by  the  plaintifi^ 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Hon.  S.  H.  Wbight  presiding. 

[*355]       *The  facts  appear  in  the  opinion. 

Sunderlandy  Wood  d  HUli/er,  for  Appellants. 

Ilaydon  dt  Benson,  for  Respondent. 

[*3r)8J       *By  the  Court,  Lewis,  C.  J.  : 

This  is  a  proceeding  to  enforce  a  vendor's  lien  which  the 
plaintiff  claims  against  certain  property  located  on  the  Car- 
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son  river,  in  the  county  of  Ormsby.  The  property  upon 
which  it  is  claimed  was  sold  by  the  plaintiff  to  the  defend- 
ants on  the  2d  day  of  July,  a.d.  1863,  for  the  sum  of  three 
thousand  dollars,  two  thousand  of  which  was  paid  at  the 
time  of  conveyance;  the  remaining  thousand  dollars  was, 
by  agreement  of  parties,  to  be  retained  by  the  defendants 
for  six  months  from  that  time  to  indemnify  them  for  any 
adverse  claim  against  the  premises  which  they  might  be 
compelled  to  extinguish  during  that  time.  That  portion  of 
the  written  agreement  which  is  material  in  this  case  reads 
as  follows:  **And  whereas,  the  said  Eailey  and  Johnson 
have  paid  two  thousand  dollars  in  cash  to  said  Walter,  and 
there  remaining  unpaid  one  thousand  dollars,  which  is  held 
as  security  by  said  Eailey  and  Johnson  to  protect  them 
from  any  adverse  claim  which  may  be  set  up  to  said  prop- 
erty, franchise,  or  privileges,  or  any  part  thereof,  by  any 
other  person  or  persons;  now,  therefore,  if  the  said  Bailey 
and  Johnson,  their  heirs  or  assigns,  shall  not,  within  six 
months  herefrom,  have  to  pay  for  the  release  or  discharge 
of  any  adverse  claim  against  said  property  or  franchise,  or 
part  thereof,  or  have  recovered  against  them  any  part  or 
portion  thereof,  then  the  said  Railey  and  Johnson  agree  to 
pay  to  said  Walter,  his  heirs  or  assigns,  the  said  sum  of  one 
thousand  dollars  in  gold  coin  of  the  United  States,  at  the 
expiration  of  six  months  herefrom;  otherwise  this  bond  to 
be  null  and  void."  The  defendants  having  been  compelled, 
as  they  claim,  to  purchase  an  adverse  claim  against  the 
premises  within  the  six  months  designated  in  the  in- 
strument above  referred  to,  refused,  and  do  now 
refuse  to  pay  to  the  ^plaintiff  the  one  thousand  dol-  [*359] 
lars  remaining  unpaid  of  the  purchase-money.  The 
fact  that  the  defendants  paid  about  twelve  hundred  dollars 
for  an  outstanding  claim  or  title  to  the  premises  purchased 
of  the  plaintiff,  does  not  seem  to  be  disputed. 

It  is,  however,  insisted  upon  by  the  plaintiff  that  the 
adverse  claim  set  up  by  Hayt  and  Hill,  and  purchased  by 
the  defendants,  was  entirely  without  foundation  or  color  of 
right,  and  could  not  be  maintained  as  a  valid  right  or  title 
to  the  land  in  question;  that  no  suit  had  been  commenced 
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against  the  defendants  to  eject  them  therefrom;  that  the) 
have,  ever  since  the  conveyance  to  them,  continued  in  pos- 
session of  the  premises,  and  that  the  porchase  of  the  claim 
from  Hayt  and  Hill  was  not  necessary  to  maintain  their  pos- 
session. Such  being  the  state  of  facts,  the  plaintiff  claims, 
that  nnder  a  proper  construction  of  the  bond  or  agreement 
between  him  and  the  defendants,  he  should  recover  the  bal- 
ance of  the  purchase-money.  In  this  view  of  the  case,  ve 
are  disposed  to  agree  with  counsel  for  plaintiff.  It  is  clear, 
beyond  all  question,  from  the  evidence  presented  to  us,  that 
the  Hayt  and  Hill  claim  was  but  the  airy  fabric  of  the  imag- 
ination— a  claim  of  right  without  foundation — and  that  had 
they  commenced  suit  against  the  defendants  to  obtain  po^ 
session  of  the  premises,  it  is  hardly  within  the  range  of 
possibility  that  they  could  have  recovered,  even  after  mak- 
ing due  allowance  for  all  uncertainties  attending  trial  by 
jury.  Indeed,  there  seems  to  have  been  no  effort  on  the 
part  of  the  defendants  in  the  court  below  to  show  that  the 
Hayt  and  Hill  claim  possessed  any  substantial  virtae,  or 
that  there  was  any  probability  that  they  would  ever  hare 
been  evicted  under  it,  or  that  it  was  in  any  manner  a  para- 
mount title.  The  payment  of  money  to  extinguish  or  pur- 
chase such  a  claim  does  not  come  within  either  the  letter  or 
spirit  of  the  instrument  referred  to.  It  could  not  hare 
been  the  intention  of  the  plaintiff  to  allow  the  one  thousand 
dollars  due  him  to  be  retained  as  security  against  any  sham 
or  invidid  claims  which  might  be  made  against  the  prem- 
ises. The  words  of  the  instrument  are:  *'Now,  therefore, 
if  the  s;)id  Railev  and  Johnson  shall  not,  within  six  months 
after  the  execution  of  the  conveyance,  have  to  pay  for  the 
releik>o  or  discharge  of  any  adverse  claim,  they  will  pay  to 
the  defondtuit  the  balance  of  one  thousand  dollars." 

The  only  rational  interpretation  which  can  be 
[*360]  plaoeil  xiiK>n  this  ^language  is,  that  one  thousand 
dolhirs  wiis  to  be  paid  to  the  plaintiff  within  sii 
months  fr^m  the  time  of  the  execution  of  the  instrument, 
unless  during  that  time  the  defendants,  to  protect  them- 
8eh>*:s  \veve  com^)tlU%jl  to  purchase  some  adverse  claim. 
Kow,  wUal  \s  measi\\>^  ^^  ^Al^^t^i^  cXaua^**  as  used  in  this  in- 
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strument?  Unquestionably,  a  valid  and  paramount  title 
which,  if  asserted  in  court,  would  defeat  that  granted  by 
the  plaintiflf. 

By  those  words  the  parties  certainly  could  not  have  meant 
all  claims,  whether  founded  in  right  or  not,  which  might  be 
set  up  to  the  premises,  but  only  such  claims  as  in  all  human 
probability  would  be  held  paramount  or  superior  to  that  of 
the  defendants.  Instruments  of  writing  must  be  interpreted 
so  as  to  carry  into  eflfect  the  intention  of  the  parties,  and  in 
ascertaining  that  intention,  and  construing  the  language 
emploj'ed  by  them,  it  is  often  necessary  to  resort  to  those 
known  philosophical  principles  which  in  general  govern  the 
conduct  of  rational  beings.  All  men  have  some  degree  of 
prudence  in  their  nature,  and  are  not  disposed  to  place  their 
rights  at  the  disj^osal  of  the  public,  or  to  surrender  their 
property  to  the  first  person  who  may  make  a  claim  to  it, 
without  a  show  of  right.  If  we  accord  to  the  plaintiff  even 
that  ordinary  prudence  and  discretion  which  men  usually 
exhibit  in  transactions  of  this  character,  we  cannot  conclude 
that  he  intended  to  bind  himself  to  relinquish  his  right  to 
a  third  of  the  purchase-money  of  his  property  if  any 
adverse  claim,  whether  founded  in  right  or  not,  should  be 
set  up  to  the  premises.  Neither  can  we  believe  that  the 
defendant  would  have  required  anything  so  unreasonable 
from  the  plaintiff.  Clearly,  the  thousand  dollars  was 
retained  as  security  for  the  defendants  against  any  valid  or 
substantial  right  or  title  which,  within  six  months  from  the 
time  of  the  conveyauce,  they  might  be  compelled  to  dis- 
charge. 

It  is  evident,  therefore,  that  to  make  the  defense  good, 
the  defendants  should  have  shown  that  the  claim  or  title 
which  they  purchased  was  a  substantial  and  valid  one.  This 
was  not  done,  and  hence  we  must  affirm  the  order  of  the 
court  below  granting  the  plaintiff  a  new  trial. 

It  is  so  ordered. 
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^OETH  LEHANE,  Eespondent,  v.  E.  W.  KEYES, 

Appellant. 

[2  Nevada,  361.] 

^^swkb — When  may  bk  Stricken  Out. — An  answer  palpably  frivolous,  or 
tiot  verified  when  it  uhould  be,  may  be  stricken  out  on  motion,  and  if, 
after  a  reasonable  time  given  to  perfect  sneh  answer,  it  is  not  done, 
jadgment  may  be  rendered  in  accordance  with  the  prayer  of  the  com- 
plaint. 
Appeal  Taken  fob  Delay — Damages. — It  being  apparent  that  the  appeal 
was  taken  simply  for  delay,  five  per  cent,  npon  the  judgment  was 
awarded  to  the  respondent  as  damages. 

Appeal  from   the  District  Court  of  the  First  Judicial 
I)istrict,  Hon.  C.  Burbank  presiding. 

The  facts  appear  in  the  opinion. 

Mtchell  (ft  Hundley,  for  Appellant. 

Francis  L.  And,  for  Bespondent. 

By  the  Court,  Lewis,  J. : 

The  complaint  in  this  action  is  upon  a  promissory  note 
eicecuted  by  the  defendant  and  made  payable  to  the  plaintiff 

(1)  4  Nev.  219,394;  10  Nev.  200. 


868  Lehane  v.  Eeyes.  [Sup.  Ci 


Opinion  of  ^e  Court — Lewis,  J. 


or  bis  order.  The  defendant  in  the  court  below  filed  a 
general  demurrer  to  the  complaint,  and  at  the  same  time 
put  in  what  counsel  was  pleased  to  call  an  answer,  the  sub- 
stance of  which,  however,  is,  that  he  had  no  answer  to  make. 
He  ''avers  that  he  cannot  answer  the  complaint  becuose 
the  same  does  not  contain  nor  purport  to  contain  a  copy  of 
the  instrument  or  note  sued  on."  The  demurrer  was  over- 
ruled by  the  court  below,  and  upon  motion  of  counsel  for 
plaintiff  the  answer  was  very  properly  stricken  out,  and 
after  a  delay  of  five  days,  granted  at  the  request  of  the  de- 
fendant, judgment  was  rendered  in  accordance  with  the 
praj'er  of  the  complaint.  The  plaintiff^s  motion  to  strike 
out  was  based  upon  two  grounds:  first,  because  the  answer 
was  not  verified  as  required  by  the  practice  act;  and  second, 
because  it  was  frivolous,  presenting  no  defense  to  the 
plaintiff's  right  to  recover. 

Either  of  these  grounds,  it  seems  to  us,  was  sufficient  to 
justify  the  court  in  sustaining  the  motion.  The  answer  is 
so  palpably  and  unmistakably  frivolous  that  we  cannot  see 
how  the  court  below  could  possibly  have  refused  to  strike 
it  out.  From  the  judgment  thus  rendered  in  favor 
[*3G2]  of  the  plaintiff,  the  defendant  takes  an  appeal  % 
this  court,  which  it  seems  to  us  was  taken  more  for 
the  purpose  of  delay  than  to  secure  the  ends  of  justice. 
Such  Innng  the  case,  we  deem  it  our  duty  to  award  the 
]>hiintiff  five  per  cent,  on  the  amount  of  the  judgment,  as 
damages  for  the  delay  which  has  thus  been  occasioned. 

It  is  so  ordered. 


Jan.  1867.]     Spabbow  &  Trench  v.  Stbonq.  869 

Opinion  of  the  Conrt — Beatty,  C,  J. 


SPAEROW  &  TEENCH,  Appellants,  v.  G.  L.  STEONG 

ET  AL.,  EeSPONDENTS. 
[2  Netada,  362.] 

^  Supreme  Court  op  this  State  successor  to  Territorul  Supreme  Court. 
— Tbe  supreme  coart  of  the  state  of  Nevada  is  the  successor  to  the  sn- 
preme  court  of  the  territory  of  Nevada,  and  has  the  same  control  over 
th(«  records  of  the  late  supreme  court  in  all  cases  where  anything  re- 
mains to  be  done,  that  it  has  over  its  own  records. 

Clerical  Eubobs  in  Judgment— How  Amended. — Courts  of  record  may  al- 
ways amend  a  clerical  error  in  a  judgment  or  order  at  a  subsequent 
term,  when  the  error  is  shown  by  the  record,  and  there  is  no  necessity 
to  resort  to  other  evidence  than  is  afforded  by  the  record  to  correct  the 
error. 

Idem — Pendency  of  Writ  op  Error. — Ileld,  that  the  pendency  of  the  writ 
of  error  is  not  an  impediment  to  the  amending  of  the  record  so  as  to  cor- 
rect clerical  errors.'   (Bbosnan,  J.,  dissenting.) 

Motion  to  correct  what  was  alleged  to  be  a  clerical  error 
in  a  judgment  entered  up  in  the  Supreme  Court  of  the  Terri- 
tory of  Nevada. 

The  facts  are  stated  in  the  opinion. 

C.  J.  HillyeTf  for  the  motion,  on  behalf  of  Bespondents. 

Williams  &  Bixler,  in  opposition  to  the  motion. 

*By  the  Court,  Beatty,  C.  J. :  [*364] 

In  this  case  there  is  an  application  made  to  us  by  respond- 
ent to  correct  what  is  alleged  to  be  a  clerical  mistake  in 
entering  up  a  judgment  of  the  supreme  court  of  the  territory 
of  Nevada,  rendered  in  1863. 

There  are  various  objections  made  by  appellants  to  our 
granting  the  relief  sought  by  the  motion.  Appellants  con- 
tend that  this  court  is  not  the  custodian  of  the  records  of 
the  late  territorial  court;  is  not  the  successor  of  that  court, 
and  has  no  jurisdiction  over  the  parties  to  the  record.  In 
the  case  of  Hastings  v.  J,  Neehj  Johnson^  ante,  190,  lately 
decided  by  this  court,  we  held  that  the  state  courts  had 
jurisdiction  to  hear  and  determine  causes  left  pending  in 

(1^  2  Ney.  190. 
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the  territorial  courts  at  the  time  of  the  transition  from  a 
territorial  to  a  state  government.  But  it  is  said  that  a  case 
which  was  finally  decided  in  the  supreme  court  of  the  terri- 
tory and  taken  by  writ  of  error  to  the  supreme  court  of  the 
United  States,  was  not  pending  in  the  territorial  courts  at 
the  time  of  change  of  government;  that,  so  far  as  these  courts 
were  concerned,  the  case  was  finally  disposed  of; 
[*365]  that  the  *  territorial  court  had  no  longer  anything  to 
do  with  the  case,  and  therefore,  admitting  wo  are  in 
any  sense  the  successors  of  that  court  as  to  all  unfinisLed 
business,  this  case  does  not  come  under  that  class  of  cases. 

In  this  last  proi^osition  appellants  are  clearly  wrong. 
Whenever  the  case  is  disposed  of  on  the  writ  of  error,  a 
mandate  will,  according  to  the  regular  course  of  practice  in 
the  United  States  suj^reme  court,  issue  to  some  tribunal  io 
carry  the  orders  of  that  court  into  effect.  That  court 
Las  decided,  where  there  is  no  inferior  tribunal  to  whicli 
they  can  issue  their  mandate,  they  will  not  hear  a  case  on 
writ  of  error,  because  their  judgment  in  such  case  would 
bo  nugatory  and  incapable  of  being  enforced.  (IltnU  v. 
Palao,  -i  How.  088.)  Then  in  the  case  under  considera- 
tion, if  the  supreme  court  of  the  United  States  either  af- 
firms or  reverses  it,  that  court  will  send  its  mandate  to  some 
inferior  court.  As  the  territorial  court  has  ceased  to  exist, 
this  is  the  only  court  to  which  such  mandate  can  be  sent. 
That  it  will  bo  sent  to  this  court  we  may  safely  infer,  from 
the  fact  that  in  the  case  of  Freeborn  v.  Smith  (2  AVallace, 
IGO)  the  supreme  court  of  the  United  States  did  send  its 
mandate  to  this  court  in  a  precisely  similar  case. 

It  would  seem,  then,  in  any  event,  that  something  more 
is  to  bo  done  in  this  case  after  the  decision  of  the  case  on 
the  writ  or  error,  and  the  mandate  to  do  what  is  necessary 
will  bo  sent  to  this  court. 

The  act  of  Congress  of  February  27th,  I860,  providing 
for  a  district  court  in  the  state  of  Nevada,  and  other  things, 
clearly  provides  that  this  court  shall  bo  the  successor  to  the 
supreme  court  of  the  territory  of  Nevada,  in  cases  of  this 
kind.  Our  Constitution  provides  we  shall  be  the  successors 
to   that  court  in  all  pending  cases.     The  term    "  pending 
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cases,"  as  we  understand  it,  in  this  connection,  includes  all 
cases  in  which  anything  remains  to  be  done,  and  therefore 
includes  this  case.  We  think  it  may  fairly  be  inferred  from 
the  decisions  of  the  supreme  court  of  the  United  States,  in  the 
cases  of  Hunt  v.  Palao  and  Freeborn  v.  Smilh,  just  referred 
to,  that  the  same  view  of  our  Constitution  and  the  law  of 
Congress  is  entertained  by  the  supreme  court  of  the  United 
States.  Jurisdiction  is  conferred  on  this  court  as  the  suc- 
cessor of  the  late  supreme  territorial  court,  by  the  concurrent 
act  of  the  state  authorities  and  the  Congress  of  the 
United  States.  Under  such  ^authority  we  hold  [*366] 
that  we  have  the  same  control  over  the  records  of 
that  court  that  we  have  over  our  own,  in  all  cases  where 
anything  remains  to  be  done. 

The  next  question  to  be  determined  is,  whether  we  shall 
make  the  correction  asked  for  ?  And  in  regard  to  this  point, 
two  things  are  to  bo  considered:  First,  is  it  proper  that  the 
amendment  asked  for  should  be  made,  provided  the  pen- 
dency of  the  writ  of  error  is  no  impediment  to  our  action  in 
the  premises  ?  and  second,  does  the  pending  of  that  writ  in 
a  court  of  higher  jurisdiction  deprive  this  court  of  the  power 
to  make  corrections  in  the  record  which  would  be  otherwise 
proper  ? 

With  regard  to  the  powers  of  courts  to  correct  their 
records  after  the  expiration  of  the  term  at  which  the  record 
is  made  up,  and  as  to  the  character  of  the  evidence  which 
will  be  received  to  guide  the  court  in  such  corrections,  there 
is  much  conflict  of  opinion. 

But  on  one  proposition  there  is  perfect  unanimity  among 
all  judges,  courts,  and  we  may  say,  well-informed  lawyers. 
The  court  will  at  all  times  correct  a  mere  clerical  eiTor, 
which  can  be  corrected  from  the  record  itself.  This,  it 
appears  to  us,  is  precisely  one  of  those  cases.  The  plaint- 
iffs and  appellants  had  an  action  at  law  i:)ending  in  the  first 
district  court  of  the  territory  of  Nevada  for  certain  mining 
ground.  The  case  was  tried,  and  verdict  of  jury  for  defend- 
ants. Plaintiffs  asked  for  a  new  trial,  and  on  the  refusal  of 
the  court  below  to  grant  a  new  trial,  plaintiffs  filed  the  fol- 
lowing notice: 
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'"Tiike  notice,  that  the  plaintiflFs  in  the  above-entitled 
action  ap|>eal  to  the  supreme  court  of  this  territory  from  the 
order  m;nle  in  this  cause  on  the  thirteenth  day  of  November, 
1^  r.  lS6i  bv  the  district  court  of  the  first  judicial  district 
overmlini;  the  plaintiflfs'  motion  for  a  new  trial,  argued  and 
saboiicred  at  the  May  term  of  this  court,  to  which  ruling 
plain liis  dzily  expected." 

l*7«'ii  :Iie  service  of  this  notice,  the  filing  of  the  necessary 
•uicurrjiking,  etc.,  the  transcript  was  made  out  and  the  case 
^cjui^ii:  before  the  supreme  court  of  the  territory  for  Lear- 
ut;^  Xow  it  is  evident  the  only  question  brought  before 
:ix%i  >u^ireme  court  for  its  adjudication  was  the  question  as 
31.*  A  aether  the  first  district  court  was  right,  or  committed 

an  error  in  oven-uling  the  motion  for  new  trial. 
*-it57]      *Af tor  the  case  was  argued  and  submitted  on  tbis 

record,  the  court  filed  the  following  opinion  or  order: 
• '  Onlered,  that  the  judgment  of  the  court  below  in  this  cause 
b%)  affirmed,  with  costs.*'  The  clerk,  in  writing  up  the  judg- 
!yeiit,  m  supposed  conformity  to  the  opinion,  entered  it  in 
iho  t'ollowing  manner: 

*'  Now.  on  this  day,  the  caxiso  being  called,  and  having 
!icretof<.»re  been  argued  and  submitted  and  taken  under 
advisement  by  the  court,  and  all  and  singular  the  law  and 
the  premises  being  by  the  court  here  seen  and  fully  cousid- 
ered,  the  opinion  of  the  court  herein  is  delivered  by  Turner, 
C.  J.>  Mott,  J.,  concurring,  to  the  effect  that  the  judgment 
ol*  the  court  below  be  affirmed. 

*'  Whereupon  it  is  now  ordered,  considered,  and  adjudged 
by  the  court  here,  that  the  judgment  and  decree  of  the  dis- 
trict court  of  the  first  judicial  district,  in  and  for  Storey 
couutN,  be  and  the  same  is  hereby  affirmed  with  costs." 

lo  our  uiiud  it  appears  evident  the  clerk  did  not  carry 
out  iho  iuteut  v»f  the  court  as  expressed  in  the  written  opin- 
ion v»i  diuvtiou  tiled. 

Iho  CA.UU  fc  oivler  the  **  judgment  of  the  court  below  in  this 
^9    [^>  bo  iiffirmed.     Now,  what  judgment  could  the  court 
lu  fyiA  (he  judgment  appealed  from?    It  did  not  mean 
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to  affirm  all  judgments  between  tbe  parties  named  at  the 
bead  of  the  order,  nor  any  judgments  between  the  said  par- 
ties, but  the  one  appealed  from.  The  only  judgment  ap- 
pealed from  was  the  judgment,  "judicial  determination,**  or 
order  of  the  court  refusing  a  new  trial.  And  this  was  the 
only  judgment  referred  to  by  the  court.  The  first  para- 
graph of  the  judgment,  as  entered  up  by  the  clerk,  read 
well  enough;  but  in  the  second,  some  change  should  have 
been  made  to  conform  to  the  evident  meaning  of  the  order 
signed  by  two  of  the  judges  of  that  court.  The  words  "and 
decree"  should  have  been  omitted,  and  after  the  word 
"county"  the  following  words  should  have  been  added: 
"overruling  the  motion  for  a  new  trial."  The  judgment 
would  have  then  read:  "Whereupon  it  is  now  ordered,  con- 
sidered, and  adjudged  by  the  court  here,  that  the  judgment 
of  the  district  court  of  the  firet  judicial  district,  in  and  for 
Storey  county,  overruling  the  motion  for  a  new  trial,  be  and 
tbe  same  is  hereby  affirmed  with  costs,"  which  w^ould  have 
clearly  expressed  the  intention  of  the  court. 

^he  territorial  statute  then  in  existence,  it  is  [*368] 
true,  defined  a  judgment  and  an  order  and  drew  a 
distinction  between  them.  And  it  would  have  been  more 
in  consonance  with  the  statute  if  the  supreme  court  had 
said  the  orda*  of  the  court  below  in  this  case  is  affirmed. 
But  if  they  had  expressed  the  same  idea  in  other  language, 
it  would  have,  been  equally  binding.  The  word  "judg- 
ment" usually  means  either  the  final  determination  or  the 
record  expressing  the  final  determination  of  a  court  as  io 
the  rights  of  parties  litigant  in  a  common  law  action.  The 
statute  clearly  points  out  the  distinction  between  the  word 
"judgment"  when  used  in  this  sense  and  the  word  "order." 

Tbe  judgment  of  a  court  sometimes  only  means  the  judi- 
cial determination  of  a  disputed  fact  or  contested  point  of 
law.  In  the  order  filed  by  the  court  in  this  case  it  was 
used  in  this  latter  sense.  Nothing  is  more  common  in  courts 
than  for  a  judge  to  make  a  short  order  directing  the  clerk 
to  enter  judgment.  The  clerk  is  then  guided  in  entering 
the  judgment  by  the  order  of  the  court  and  the  record  in 
the  case.    For  instance :  a  judge  says  to  the  clerk,  either 
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peal  in  tliis  case  by  the  territorial  supreme  court,  the  ap- 
pellants in  this  case  may  move  to  set  aside  the  order  making 
the  amendment  to  the  record  and  to  place  the  case  on  the 
calendar  for  hearing. 

It  is  therefore  ordered  that  the  judgment  heretofore  en- 
tered by  the  supremo  court  of  the  territory  of  Nevada  be  so 
amended  as  to  read  as  follows : 

^^  Sparroio  &  lrench\.  C.  L,  Strong  el  al, — Now,  on  this 
day,  this  cause  being  called,  and  having  been  heretofore 
argued  and  submitted  and  taken  under  advisement  by  the 
court,  and  all  and  singular  the  law  and  the  premises  being 
by  the  court  here  seen  and  fully  considered,  the  opinion  of 
the  court  herein  is  delivered  by  Turner,  C.  J.,  Mott,  J., 
concurring,  to  the  eflfect  that  the  judgment  of  the  court  be- 
low be  affirmed.  Whereupon  it  is  now  ordered,  considered, 
and  adjudged  by  the  court  here,  that  the  judgment  of  the 
district  court  of  the  first  judicial  district  in  and  for  Storey 
county,  overruling  the  motion  for  a  new  trial,  be,  and  the 
same  is  hereby  affirmed  with  costs."  It  is  further  ordered 
that  the  appellants  may  hereafter  move  to  set  this  order 
aside,  in  case  it  shall  have  been  held,  or  shall  hereafter  bo 
held  by  the  supreme  court  of  the  United  States  that  the 
point  on  appeal  to  the  territorial  court  in  this  case  has  never 
been  decided. 

Brosnan,  J.,  dissenting*. 

J[n  view  of  the  circumstances  surrounding  this  case,  I  am 
unable  to  concur  in  the  opinion  of  my  associates. 
The  reason  of  my  ^dissent  is,  that  the  appeal  taken  [*370] 
to  the  supreme  court  of  the  United  States  (which 
appeal  is  admitted  to  have  been  perfected  in  strict  compli- 
ance with  law  and  precedent)  suspends  all  proceedings  in 
this  court  pending  such  appeal,  except  as  this  court  may  be 
moved  and  empowered  to  act  in  the  premises  in  obedience 
to  mandate  from  the  appellate  tribunal.  The  application, 
in  my  opinion,  should  have  been  made  before  the  court 
now  having  the  case  in  charge. 
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S.  C.  FUGITT,  Petitioneii,  v.  L.  D.  COX,  Eespoxdett. 

[2  Nevada,  370.  ] 

PETITION  FOB  MANDAMUS. 

Justice  *8  Court — Entry  of  Judgment. — The  filing  of  a  notice  of  appeal 
and  imdertaking  on  appeal  iu  a  juRtice's  court  after  the  rendition  of  a 
verdict  by  the  jury,  but  before  the  entry  of  judgment  thereon,  does  not 
deprive  the  justice  of  authority  to  enter  up  judgment  on  the  verdict. 

Idem. — A  justice  should  enter  up  judgment  immediately  on  the  reDditiou 
of  a  verdict.  But  if  he  omits  to  do  so  the  day  the  verdict  is  rendertd, 
still  he  may  complete  his  record  by  afterwards  entering  the  judgment. 

Daniel  Virgin,  for  Petitioner. 
No  appearance  for  Kespondent. 

By  tbe  Court,  Beatty,  C.  J. : 

Tbis  is  a  petition  for  a  peremptory  mandamns,  based  on 
aflBdavit  iu  bebalf  of  petitioner  and  the  voluntary  appear- 
ance of  respondent. 

Kespondent  is  an  acting  justice  of  the  peace.  Petitioner 
was  a  defendant  in  an  action  pending  in  the  court  of 
respoudent. 

The  case  was  tried  before  a  jury,  and  the  jury  rendered 
verdict  for  defendant.  Respondent  entered  the  verdict  as 
rendered,  and  then,  witbout  entering  a  judgment  thereon  iu 
favor  of  defendant,  entered  an  adjournment  of  his  court. 
Thereupon  tbe  plaintiff  gave  notice  of  appeal,  and  filed  Lis 
sti^xilatiou  on  appeal  before  any  judgment  was  entered. 
Defendant  then  requested  the  justice  to  enter  up  the  judg- 
ment in  bis  favor  for  costs  of  suit.  This  the  justice 
declined,  because  he  doubted   his  authority  to  do  so  after 

appeal  taken. 
[*371]  *Tbe  justice  should,  properly,  have  entered  judg- 
ment before  the  adjournment  of  the  court  for  the 
day.  But,  failing  to  do  that,  be  should  have  done  seas 
soon  as  bis  attention  was  called  to  the  omission.  The  pre- 
mature notice  of  appeal,  filed  before  judgment  was  entered, 
could  not  depiive  the  justice  of  the  power  to  enter  the  judg- 
ment on  tlie  \e\3i\c\.. 
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A  writ  of  mandamus  will  issue  commanding  the  justice  to 
enter  up  judgment  on  the  verdict. 

There  is  other  matter  set  forth  in  the  petition,  but  we 
think  this  is  not  the  proper  way  to  reach  anything  demanded, 
except  the  entry  of  the  judgment  on  the  verdict. 

Lewis,  C.  J.,  did  not  i)articipate  in  this  decision. 


THOMAS    E.   HAYDON,  Petitioner,   v.  BOAKD    OF 
SUPERVISORS  OF  ORMSBY  CO.,  Respondents. 

[2  Nevada,  371.] 
PETITION  FOR  MANDAMUS. 

Act  to  Consolidate  Indebtedness  op  GB^^tsBT  County  Consteued. — In  con- 
struing this  act:  Held,  that  tho  auditor  slioald  accept  bids  of  sufficient 
amount  to  cover  all  the  money  in  the  fund  on  the  day  bids  ore  received. 

1  Idem — Constrcction  op  Laws.— Where  a  law  is  capable  of  two  constructions, 
without  doing  violence  to  tho  language  used :  Ileld,  that  courts  should 
give  such  construction  as  will  be  most  beneficial  to  the  public. 

Ihomaa  E.  Haydon,  for  Petitioner. 

S.  C.  DeiisoUy  District  Attorney  of  Ormshy  County,  for 
Appellants. 

By  tlie  Court,  Beattt,  C.  J. : 

This  was  a  petition  for  an  alternative  writ  of  mandamus. 
The  respondents,  by  their  attorney,  the  district  attorney  of 
Ormsby  county,  entered  their  appearance,  waived  the  issu- 
ance of  the  alternative  writ,  and  submitted  the  cause  to  the 
court  on  the  facts  as  stated  in  the  petition. 

The  proceeding  is  a  friendly  one,  and  the  parties  on  both 
sides  are  anxious  to  have  the  opinion  of  this  court 
on  the  proper  ^interpretation  of  two  sections  of  the  [*372] 
law  passed  and  approved  March  12th,  1866,  for  con- 
solidating and  paying  the  indebtedness  of  Ormsby  county. 

On  the  sixth  of  December,  1866,  the  treasurer  of  Ormsby 

(1)  8  Nev.  141;  Old  rdtowtT  Saoing  dt  Commercial  Bank  v.  QitiUan,  11  Nev. 
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county  inserted  tlie  following  advertisement  in  the  Caison 
Appccd: 

•** County  Treasurer's  Notice. — Notice  is  hereby  given 
that  there  is  now  in  the  redemption  fund  of  Ormsby  couDty 
four  thousand  five  hundred  dollars,  and  that  sealed  pro- 
posals will  be  received  by  the  county  auditor  of  said  couuty 
for  the  surrender  of  bonds,  warrants,  and  claims  payable 
out  of  said  redemption  fund;  which  proposals,  inclosing  or 
containing  the  bonds,  warrants,  and  claims  offered  to  be 
surrendered,  will  be  received  at  the  office  of  said  county 
auditor  until  Monday,  the  7th  day  of  January,  a.d.  1867,  at 
10  o'clock  A.M. 

'*JoHN  Wagner, 

"  County  Treasurer,  Ormsby  CouDty." 

Tarious  bids  were  made  by  the  holders  of  county 
indebtedness,  and  among  the  bidders  was  the  petitioner.  The 
sum  of  forty-five  hundred  dollars  mentioned  in  the  adrer- 
tisemeut  was  exhausted  bv  bids  more  favorable  to  the 
county  than  those  of  the  petitioner.  But  between  the  time 
of  inst^rting  the  advertisement  and  the  time  within  which 
tho  bidding  wjvs  to  be  closed,  there  had  been  an  additional 
amount  paid  into  this  redemption  fund.  If  this  additional 
mnount  Iv  distributeil  to  the  bidders,  the  petitioner  will 
havo  his  bids  accepted. 

Tho  only  question  is,  whether,  when  the  bids  were  opened, 
tho  oounty  auditors  :ind  commissioners  should  have  accepted 
bids  of  sufficient  amount  to  cover  all  the  money  in  the  fund 
on  tho  sovonth  dav  of  Januarv,  1S67,  or  onlv  such  as  was 
in  tho  fund  on  tho  sixth  day  of  December,  1866,  when  the 
ad\ov:isomont  invitini;  bids  was  inserted. 

Tho  diffiouhv  arises  onlv  on  the  construction  of  two 
s>i^n:o:uvs.  or.o  in  the  fourth  section  and  the  other  in  the 
t;ft!\  >tv;io::  of  tho  aot.  The  doubtful  language  in  the  fourth 
s^vtiv^u  is  AS  fo^k^'ors: 

**  ri^tt  tho  auviitor  of  said  oounty  will  receive  sealed  pro- 

^x^s.'^Js   for   tho  sum^uder  of  bonds,  warruits,  and 

[^ST^  I  ouiims  |viiy^b.io  out  of  said  ^iredemption  fund,  to  fkt 
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amount  of  his  means  to  purchase,  as  provided  in  this 
act." 

So  far  as  this  section  is  concerned,  the  whole  question 
turns  on  the  interpretation  of  the  words  we  have  italicized 
in  the  foregoing  quotation.  The  point  is,  do  they  mean  ''to 
the  amount  of  his  means  to  purchiise"  with  the  funds  on 
hand  when  he  advertises  for  proposals,  or  the  funds  he  mil 
have  on  hand  when  the  bids  are  opened?  It  appears  to  us 
the  sentence  is  equally  capable  of  either  interpretation. 
The  words  in  the  fifth  section  are  as  follows: 

**And  the  county  treasurer  shall  open  said  sealed  pro- 
posals, and  accept  the  lowest  bids  for  the  surrender  of  any 
warrants,  bonds,  or  claims  payable  out  of  said  redemption 
fund  to  the  amount  of  money  in  such  fund.'' 

The  words  italicized  in  the  foregoing  quotation  are  the 
doubtful  words  in  this  sentence.  It  may  be  contended  that 
they  also  refer  to  the  amount  of  money  **  in  the  fimd"  when 
the  advertisement  or  proposal  for  bids  is  made.  But  it  ap- 
pears to  us  the  more  natural  construction  of  this  sentence 
is  to  interpret  this  latter  clause  as  referring  to  the  time  when 
the  bids  are  received;  that  is,  up  to  the  last  hour  for  re- 
ceiving bids.  It  does  not  have  any  such  immediate  connec- 
tion with  the  advertisement  as  to  require  any  connection 
between  the  time- of  this  sentence  and  that  of  the  advertise- 
ment. Certainly  it  is  doing  no  violence  to  the  language  of 
this  sentence  to  make  the  time  refer  to  the  time  of  opening 
or  receiving  the  bids.  We  think  this  interpretation  is 
probably  the  most  convenient  to  the  county,  and  may  save 
it  some  expense  by  avoiding  too  frequent  advertisements. 
The  only  possible  objection  to  the  convenience  and  utility 
of  this  construction  is,  that  the  treasurer  having  barely  five 
hundred  dollars  on  hand,  might  insert  his  advertisement  for 
bids,  stating  that  fact.  That  between  the  day  of  inserting 
such  advertisement  and  the  day  for  opening  bids  he  might 
receive  many  thousand  dollars,  and  as  only  the  compara- 
tively small  sum  of  $500  would  be  mentioned  as  the  amount 
on  hand,  bidders  would  be  thus  misled  to  the  injury  of 
themselves  and  the  public. 

There  is  certainly  some  force  in  this  objection,  ao  far  as 
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the  policy  of  the  matter  is  concerned.  Still  this  objection 
may  be  in  a  great  measure  avoided.  The  law  requires  tbo 
treasurer,  where  he  has  a  sum  exceeding  fire  buudred 
[*374]  dollars,  to  advertise  for  sealed  ^proposals.  That 
does  not,  of  course,  mean  that  at  the  precise  moment 
the  fund  is  on  hand  he  shall  send  off  his  advertisement;  bat 
it  would  be  a  sufficient  compliance  with  that  clause  if  be  in* 
sorted  his  advertisement  at  any  time  after  the  money  came 
into  the  fund,  and  at  least  fifteen  days  before  the  next  regu- 
lar meeting  of  the  board  of  county  commissioners.  Tbas, 
if  there  was  over  $500  in  the  fund  at  the  beginning  of  any 
month,  and  he  anticipated  that  a  larger  sum  would  soon  be 
paid  in,  be  could  with  propriety  wait  until  the  middle  part 
of  the  mouth  before  inserting  the  notice  in  the  paper,  and 
still  huvo  it  there  in  time  for  the  funds  to  be  distributed  at 
the  next  regular  meeting  of  the  board.  So,  too,  after  men- 
tioning in  his  notice  the  amount  of  funds  on  hand,  he  could 
stiito  the  fact  that  other  funds  applicable  to  this  purpose 
were  exjHvted  to  be  received  before  the  time  for  receiving 
bids  woulvl  expire.  The  court  will  not  presume  that  tlie 
troiu>urt'r  will  fail  to  u:>e  a  reasonable  discretion  in  the 
matter. 

Tho  law  then  being  cai>able  of  either  constmction  with- 
out doing  violence  to  the  language  used,  we  will  give  it  sack 
ivus;ruoiiou  ;\s  will  be  most  beneficial  to  the  public.  We 
:id&all  hold  that  the  county  ofiicers  authorized  to  act  in  tbe 
|^r\*uu>t^s  sluill  distribute  all  money  in  the  redemption  fund 
whoii  iho  bidding  is  closed.  A  ix)sitive  mandamus  will 
isiyuo  iu  ,^vvor\lauoe  with  the  prayer  of  the  petition.  As  the 
ortivvrs  ;*o:o\l  htr^  doubtless  in  good  faith,  and  the  law  was 
aiubiguou5<  no  costs  will  be  allowed  either  party,  but  each 
vill  JV4Y  tiioir  ewu  costs, 

Liwi^  Jl.,  dii  not  participate  in  this  decisioiL. 
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O.  F.  aiTFIN  V.  H.  MAETIN  SMITH  et  al. 

[2  Nevada,  374.] 

BHEiinpp— "Wrowofdl  Withholdino  of  Monet. — Section  10  of  an  act  enti- 
tled "An  act  relative  to  sheriffs  "  (Stat.  1861,  103),  only  refers  to  those 
cases  where  there  is  a  wrongful  withholding  of  the  money  collected  by 
the  Kheriff,  and  not  where  there  is  a  mistake  in  its  application,  and  it  is 
shown  that  the  sheriff  has  not  the  money  in  his  hands. 

Idbv — PoLioT  OF  THE  Law. — It  is  not  the  policy  of  the  law  to  inflict  penal- 
ties upon  its  officers  for  mistakes  or  errors  of  judgment. 

Appeal  from  tlie  District  Court  of  the  First  Judicial  Dis- 
trict, Hon.  E.  S.  Mesick  presiding. 

[*375]      *The  facts  appear  in  tlie  opinion. 
Clayton  dk  Clarke,  for  Appellant. 
HUlyer  &  Whitman^  for  Bespondent. 

By  the  Court,  Lewis,  J. : 

Section  10  of  an  act  entitled  "An  act  relative  to  sheriflfs" 
(Stat.  1861,  p.  103),  declares  that  "If  a  sheriflF  shall 
♦neglect  or  refuse  to  pay  over  on  demand,  to  the  [*37G] 
person  entitled,  any  money  which  may  come  into 
his  hauds^  by  virtue  of  his  office,  after  deducting  his  legal 
fees,  the  amount  thereof,  with  twenty-five  per  cent,  dam- 
ages, and  interest  at  the  rate  of  ten  per  cent,  per  month 
from  the  time  of  the  demand,  may  be  recovered  by  such 
person  from  him  and  his  sureties  on  his  official  bond,  on 
application,  upon  five  days'  notice  to  the  court  in  which 
the  action  is  brought,  or  the  judge  thereof,  in  vacation." 

Under  this  law  the  appellant,  Bobert  Bobinson,  moved 

in  the  court  below  to  recover  from  the  sheriff  of  the  county 

of  Storey  and  his  sureties  the  sum  of  fifteen  hundred  and 

nine  dollars  and  thirty-four  cents,  with  damages  and  in- 

teresi^  as  provided  by  the  section  above  set  out.    The  court 

below  refused  the  relief  sought,  and  from  that  ruling  this 

appeal  is  taken.     The  facts  upon  which  this  application  is 

based  are  set  out  in  the  record  as  follows:  "That  in  the 

above-entitled  action  {Giffin  v.  Smith)  an  order  of  sale  was 
Nxv.  Deo.— 56 


882  OiFFiN  V.  Smith.  [Snp.  Ct. 

Opinion  of  the  Court — Lewis,  J. 

issued  out  of  the  district  court  of  the  first  judicial  district 
in  and  for  the  county  of  Storey,  on  the  15th  day  of  May, 
A.  D.  1863,  directing  certain  property  therein  described  to 
be  sokl  by  the  sheriflfof  Storey  county,  and  that  by  virtue 
of  said  order  of  sale,  W.  H.  Howard,  the  sheriff,  did  sell  at 
public  auction  the  property  therein  described,  on  the  sixth 
day  of  June,  A.  d.  1863,  to  O.  F.  Giffin,  for  the  sum  of  eigbt 
thousand  eight  hundred  and  fifty-six  dollars,  which  sam 
was  paid  by  Giffin  to  the  sheriff;  that  this  sum  came  into 
the  hands  of  Howard,  by  virtue  of  his  position  as  sheriff  of 
the  county  of  Storey;  that  out  of  the  proceeds  of  the  sale 
the  plaintiff,  Giffin,  was  entitled  to  receive  only  seven  tbou- 
saud  and  eighty-three  dollars;  that  Kinkead  and  Harring- 
ton, who  were  parties  to  the  judgment  in  this  action,  were 
entitled  to  receive  from  the  sheriff,  out  of  the  proceeds  of  tbe 
sale,  the  sum  of  one  thousand  and  six  dollars  and  twenty-three 
cents;  and  ^.  W.  Johnson,  who  was  also  a  party  to  judg- 
ment, was  entitled  to  receive  the  sum  of  five  hundred  aod 
throe  dollars;  that  the  several  sums  which  Kinkead  ani 
Harrington  and  Johnson  were  entitled  to  receive  from  the 
sheriff,  wore  demanded  from  him  on  the  eighth  day  of  June, 
A.  P.  lSiK>,  but  that  he  has  refused  and  continues  to  refuse 
to  i>;\t  the  Siuno:  that  the  applicant,  Robert  Bobinson,  is 
the  assignee  of  these  several  claims.     These  facts  appear  in 

the  i^tition  of  the  appellant.  In  other  parts  of  the 
[*STTj  *nvorvl  we  find  the  judgment  authorizing  the  sale 

rvferrt\l  to.  together  with  the  sheriff's  return  thereon, 
frvnu  whioh  wo  are  fully  satisfied  there  was  no  such  willful 
wtv^UiT  or  wiihholdiusj  of  the  monev  bv  the  sheriff  as  will 
sus;c^::;  5h:s  pr\xvo\Ung  ag:\iust  him  and  his  sureties.  The 
wi:*.:.  iu  I  ho  aoiion  of  iwipin  v.  SmiiJi^  rendered  judgment 
iu  tAXv^r  V  f  :i:o  plaintiff  for  the  sum  of  eight  thousand  four 
hu:  x::vvl  aiul  r.:i:o;y>seven  dollars  and  eighteen  cents,  be- 
sivlt  s  vv  >:s^ 

VI .  v\  u::  :hou  or^iors  iho  sheriff  to  pay  to  the  plaintiff^ 
out  V  :*  f;;o  i  rwxxxls  of  the  sale  of  the  mortgaged  property, 
ii^uui  '*ov;uaI  :o  :Lo  ^uik'cli.i  of  the  note  described  in  the 
uion^^^w  sAul  rv^:o  Kirg  for  five  thousand  dollars,  and 
itiv^  xU)o  JjutxiATT  16.  A.  D.  1S6:3;  vilh  interest  thereon, 
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from  date  until  time  of  payment,  at  the  rate  of  two  and  one- 
Lalf  per  cent,  per  month,  if  the  amount  be  sufficient  to  pay 
the  plaiutiflfs  judgment.  The  sheriflf  shall  pay  two-thirds 
of  the  balance  of  the  proceeds  of  sale  (if  there  be  any)  to 
Kinkead  and  Harrington,  to  apply  on  their  judgment 
against  the  defendant  and  the  other  third  to  defendant 
Johnson." 

In  the  sheriffs  return  to  the  execution,  he  says:  **  I  paid 
to  plaintiff,  O.  F.  Giffin,  the  sum  of  eight  thousand  five 
hundred  and  ninety-two  dollars  and  sixty-six  cents,  in  full 
satisfaction  of  the  judgment  and  decree  upon  which  this 
order  was  issued,  except  the  lien  of  defendants  and  inter- 
veners, Kinkead  and  Harrington,  and  the  claim  of  H.  W. 
Johnson,  one  of  the  defendants  herein  named,  whose  several 
claims  are  unsatisfied  and  unpaid." 

The  real  amount  due  Giffin  was  but  seven  thousand  and 
eighty-three  dollars.  Why  the  court  rendered  judgment 
for  the  sum  of  eight  thousand  four  hundred  and  ninety-seven 
dollars  and  eighteen  cents,  whereas  the  note  shows  he  was 
only  entitled  to  recover  seven  thousand  and  eighty-three 
dollars  and  thirty-three  cents,  we  are  not  able  to  ascertain 
from  the  record.  We  are  inclined  to  the  belief,  however, 
that  the  sheriflf  was  misled  by  this  error  in  the  judgment, 
for  his  return  shows  that  the  sum  of  eight  thousand  five 
hundred  and  ninety-two  dollars  was  paid  to  the  plaintiff, 
Giffin,  which  was  the  entire  sum  realized  from  the  sale, 
except  the  court  costs. 

Here  there  seems  to  bo  nothing  to  indicate  a  willful  or 
wrongful  withholding  of  money  to  which  the  appellant  Rob- 
inson is  entitled.  It  was  evidently  an  error,  and  the  return 
shows  that  the  sheriflf  has  none  of  the  money  in  his 
own  hands.  It  remains,  then,  to  be  ^determined  [*378] 
whether  the  tenth  section  of  the  law  referred  to 
applies  to  cases  of  this  kind.  In  our  opinion  it  does  not. 
The  statute  is  highly  penal  in  its  character,  and  hence  it 
could  only  be  intended  to  cover  cases  where  the  officer  will- 
fully withholds  money  from  those  entitled  to  receive  it.  It 
is  not  the  policy  of  the  law  to  inflict  a  penalty  upon  its 
officers  for  mistakes  or  errors  of  judgment.    It  imposes 
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punisliments  only  for  inteutional  and  willful  wrong,  or  the 
grossest  carelessness.  Its  hnmanitj  is  averse  to  the  iiiflic- 
tion  of  heavy  penalties  for  errors  where  there  is  no  inten- 
tional  delinquency. 

The  supreme  court  of  California,  in  the  case  of  Wilson  y. 
Broder  (10  Cal.  486),  say  of  a  proceeding  of  this  kind: 
**  This  remedy  was  only  given  for  cases  of  intentional  delb- 
quency  on  the  part  of  the  sheriff,  as  a  punishment  for  Us 
willful  or  corrupt  neglect  of  duty,  and  was  not  designed  to 
embrace  a  case  in  which  he  declined  to  pay  over  money  col- 
lected under  circumstances  of  a  bona  fide^  well^roimded 
doubt  of  the  authority  of  the  party  to  demand  it." 

And  in  the  case  of  Egery  v.  Buchanan  (5  Cal.  53),  the 
court,  in  a  case  arising  under  a  similar  statute,  says:  ''It  is 
urged  that  the  statute  of  this  state,  giving  extraordinaiy 
damages  against  the*  sheriff  for  failing  to  pay  over  money 
collected  on  execution,  has  affected  or  altered  the  rule  at 
common  law.  There  is  no  reason  for  this  position,  aod 
very  strong  reasons  against  it.  The  statute  penalties  are 
only  recoverable  when,  by  the  return  of  the  sheriff,  he 
admits  the  collection  of  the  money,  and  refuses  to  paj  it 
over.  If  it  was-otherwise,  an  error  of  judgment,  or  even  a 
hesitation  to  decide  between  adverse  claimants,  might  work 
the  ruin  of  any  honest  and  conscientious  officer.''  (See  also 
Johnson  V.  Gorham,  6  Cal.  195.) 

These  authorities  are  supported  by  the  clearest  principles 
of  justice,  and  they  clearly  sustain  the  ruling  of  the  lower 
court. 

As  our  conclusion  upon  this  point  disposes  of  the  sppdr 
lant*s  application,  we  do  not  consider  it  necessary  to  pass 
U(K>n  the  other  points  raised  on  the  record* 

The  order  of  the  court  below  is  affirmed. 
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ABANDONMENT. 

.  ABAMSOsifEiiTT. — There  can  be  no  strict  abandonment  of  property  without 
the  intention  to  do  so.  The  bare  lapse  of  time,  short  of  the  statute  of 
limitations  and  unaccompanied  by  otht^r  circumstances,  would  be  no 
evidence  of  abandonment.     MaUeU  v.  Uncle  Sam  0.  &  S.  M.  Co,,  157. 

.  Abakdonment. — Abandonment  is  a  mixed  question  of  law  and  fact.  If, 
in  fact,  a  person  intend  to  give  up  his  mining  claim  and  quit  paying 
assessments  in  pursuance  of  that  intention,  it  is  an  abandonment  in 
fact.     Oreamuno  v.  Uncle  Sam  G,  d:  S.  M.  Co.,  179. 

,  Idem — Fobpeiture. — A  party  who  insists  upon  forfeiture  or  abandonment, 
and  relies  thereon  to  build  up  a  right  in  himself  to  the  thing,  franchise 
or  easement,  forfeited  or  abandoned,  is,  upon  first  principles,  bound  to 
establish  the  fact  or  facts  upon  which  his  asserted  claim  of  right  depends. 

Id. 

See  GoNTBACxs,  4. 

ABATEMENT. 

ABATEMENT. — Where  parties  having  a  joint  right  of  action  bring  suit,  and 

pending  the  litigation  sever  their  interests,  the  suit  will  not  abate.    Al- 

ford  V.  Devoin,  172. 

See  Attachment,  3. 

ACCOUNT. 
Bee  AssiaNEK,  1;  County  Commibsionebs,  3;  Mistake,  1. 

ACTIONS. 

biKT  AonoN — When  cannot  be  maintained  against  Makebs  op  a  Note. — 
A  joint  action  at  law  cannot  be  maintained  against  survivor  and  admin- 
istrator of  deceased  maker  of  a  promissory  note.     Maples  v.  GtUer,  195. 
See  EviDBNCE,  11;  I^Ialicious  Actions,  1;  Yendob  and  Vendee,  1. 

ADMINISTRATOR. 
See  Estates  of  Deceased  Pebsons. 

ADVERSE  CLAIM. 
See  Agbeement,  2,  3. 

AFFIDAVIT. 
See  Attachment,  2,  3;  Vxmits,  1. 
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AGENTS. 
See  MAUdons  Actions,  2,  3;  Pbincipal  and  Aoeht. 

AGREEMENT. 

1.  Aqekicmkxt— TVhkn  mot  Void  for  UNCEBTAiirrT. — An  agreement  describ- 
ing sofficiently  the  parties  thereto,  the  property  to  be  affected  thereby, 
and  providing  that  one  party  shall,  in  prcestnti,  enter  into  possesdon  of 
the  property  described,  and  hold  it  until  a  certain  debt  is  paid  oat  of  the 
rests  and  profits  of  the  property,  is  not  void  for  uncertainty.  Et/man  t. 
£fi>,  148. 

i.  AGK^xxiscr— MEAMnro  of  WoaDS  "Adtxbsc  CiiADC — Where  property  U 
«ckid  for  the  sum  of  three  thousand  dollars  and,  by  agreement  of  pu* 
tMtfv  v^ne  thousand  dollars  of  the  purchase-money  is  to  be  retained  by 
tb^  porchasers  for  six  months  to  indemnify  them  for  any  adverse  ckim 
iu>ai9($t  the  premises  which  they  might  be  compelled  to  extinguish  dor* 
ih^  that  time:  Htld,  thai  to  release  the  purchasers  from  the  payment  of 
I3itf  one  thousand  dollars,  they  must  show  that  a  valid  and  substantiil 
vfu&im  was  set  up  to  the  premises;  and  that  to  protect  themselveT^,  tber 
wvrv^  compelled  to  purchase  or  extinguish  it.     Walter  v.  Johnson,  862. 

j;.  C:ii»i. — ''Adverse  claim,"  in  such  an  instrument,  must  be  interpreted  to 
itttfdu  such  n  valid  and  paramount  title  or  right  which,  if  asserted  in 
svuxt«  would  divert  the  title  granted  by  the  plaintiff     Id. 

:^  CvxiU]>KBATioN,  1;  CoBPOBATioN,  5;  Mhono  CuLDts,  8;  Pleadikcs,  C; 

Bknt,  1. 

I 

ALIBL 
See  Evidence,  12. 

ALIMONY. 
See  DivoBCE,  1. 

AMENDMENTS. 
See  JuDOMKMTs,  33;  Pubadings,  3. 

ANSWEK. 

I.  SsHvicK  OF  Answer  not  Necessaut  to  give  Jubisdiction.  —  Service  of 
iUiMwcr  in  for  convenience  of  plaintiff's  counsel,  and  may  be  enforedhj 
tbo  court,  but  is  not  necessary  to  give  jurisdiction  of  the  defendant. 
Maplts  V.  Geller,  195. 

4.  AxiiWKK— ^VHK^'  MAT  BE  Stbicken  Oot. — ^Au  suswcr  i>alpably  frivolous 
ov  lic't  veridtnl  when  it  should  be,  may  be  stricken  out  on  motion,  and 
if,  ulter  a  tt'asoimble  time  given  to  perfect  such  answer,  it  is  not  done, 
juilj;uit>nt  may  be  rendered  in  accordance  with  the  prayer  of  the  com- 
pluiut.     LthaM  V  *  Kti/ts,  867. 

See  Jcdomxnt,  5;  Pueadinos,  11. 

APPEAL. 

1.  .U»i'KAi<  noka  NOT  Lie  fbom  an  Obdkb  madb  bt  a  Bbfkbeb. — ^Under  the 
lUguuic  act  and  laws  of  tbe  Territory  of  Nevada  no  appeal  could  be  tabu 
IU4  ordiMr  made  by  a  referee.    ffamUton  r,  EneeUmdf  97. 
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2.  Appkal  to  Supreme  Coubt  op  United  States— When  cannot  be  Ta£en — 
The  right  of  appeal  must  be  governed  by  the  laws  iu  force  nt  Ihc  time 
the  appeal  is  taken.  A  case  commenced  iu  Ihe  territorial  courts  und  up- 
pealed  to  the  supreme  court  of  the  territory,  but  decided  by  the  supreme 
court  of  the  State  of  Nevada,  cannot  be  taken  to  the  supreme  court  of 
the  United  States,  merely  because  the  organic  act  of  the  territory  allowed 
it  at  the  time  the  action  was  Qpmmenced.  Such  an  inchoate  ri^ht  of  ap- 
peal is  not  a  vested  right.    Hamilton  v.  Kneeland,  50. 

3.  Idem — Between  Citizens  op  Dipperknt  States. — The  fact  that  the  par- 
ties to  an  action  were  citizens  of  different  States  does  not  authorize  an 
appeal  to  the  supreme  court  of  the  United  States  alter  decision  by  the 
supreme  court  of  the  State.     Id, 

4.  Appeal  will  not  Lie  fbom  a  Judgment  by  Default.  (^Fer  Brosnan,  J,) 
Paul  v.  Armstrong^  70. 

5.  Judgment,  when  cannot  be  Reyebsed. — A  court  of  appellate  jurisdic- 
tion cannot  reverse  a  judgment  produced  by  the  voluntary  act  of  a 
party.     Id,  71. 

6.  Appeal  Allowed  fbom  an  Obdeb  Sustaining  a  Dkmubbeb. — An  appeal 
in  criminal  cases  may  be  taken  from  an  order  of  the  district  court  allow- 
ing a  demurrer,  though  final  judgment  be  not  entered.    People  v.  Xo- 
gan^  89. 

7.  EuBONKOus  Judgment — Appeal. — When  an  erroneous  judgment  is  en- 
tered and  there  is  a  motion  made  in  the  court  below  to  have  that  judgment 
set  aside,  the  appeal  lies,  direct  from  the  judgment  and  not  from  the  order 
refusing  to  set  it  aside.    Maples  v,  GeUer^  195. 

8.  Appeal  mat  be  taken  from  an  Obdeb  made  after  Judgment. — The  prac- 

tice act  of  this  State  allows  an  appeal  from  a  special  order  made  after 
final  judgment.    Ballard  v.  PurcdU  290. 

9.  Appkal,  now  Taken. — Under  the  laws  of  Nevada  an  appeal  from  the. 
probate  to  the  district  court  could  only  be  taken  by  filing  a  written  notice 
of  appeal  with  the  clerk,  and  serving  a  copy  on  respondent.  Lambert  v. 
Moore,  293. 

10.  Id£m.>-A  notice  of  appeal  g>en  orally  to  respondents,  even  if  given  in 
open  court  and  entered  on  the  minutes  of  the  court,  is  not  sufficient  to 
make  an  appeal  and  dispense  with  the  filing  of  a  written  notice.     Id, 

11.  Idem. — The  filing  and  serving  of  a  written  Lotice  of  appeal  must  be 
followed  by  the  filing  of  a  proper  undertaking,  or  the  deposit  iu  lieu 
thereof  within  five  days,  or  the  notice  becomes  inoperative  and  a  nullity. 
Id. 

12.  Appeal — When  cannot  be  Taken. — This  court  has  no  jurisdiction  to  try 
an  appeal  from  an  order  sustaining  a  demurrer  where  no  judgment  has 
been  rendered.     State  v.  Earl,  334 . 

13.  When  Appeal  does  not  Lie. — An  appeal  from  an  interlocutory  order 
granting  a  temporary  injunction,  will  not  be  sustained  when  such  inter- 
locutory order  was  suspended  by  a  final  decree  before  appeal  taken. 
Easterhrook  v.  Upton,  337. 

14.  Notice  of  Appeal — When  must  be  Filed. — Where  the  notice  of  ap- 
peal is  filed  one  day  before  the  expiration  of  the  time  limited  for  taking 
an  appeal,  but  the  undertaking  is  not  filed  until  three  days  after  the  ex- 
pimtion  of  that  tim<»,  but  within  five  days  after  the  filing  of  the  notice  of 
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appeal:  Held,  that  the  appeal  was  taken  within  the  year  allowed  by  itit> 
ute.     Peran  v.  Monroe,  408. 

lo.  Appkal  fbom  ks  Ordeb  madk  on  AFFiDAYrrs. — ^Where  an  appeal  is  taken 
from  nu  order  made  on  affidavits  do  statement  is  required,  and  those 
set*tions  of  the  practice  act  making  it  the  duty  of  the  appellant  to  ^n- 
pare  a  statement  containing  the  gronnds  upon  which  he  intends  to  rely 
ou  app<^al,  have  no  application  to  an  appeal  from  such  an  order.  Gw/ 
T.  llarrisim^  -423. 

16..  AFrcAL— Rktiew  op  Ordkb  DraiossiNO  Attachickkt. — Upon  an  appeil 
ttv^m  a  final  judgment,  this  court  will  review  an  order  of  a  district 
cvturt  dismissing  an  attachment,  if  the  appeal  is  also  taken  from  such 
onler.      Hlffioms  v.  GlastjoiCt  447. 

17.  .\PPKAL  rat»i  AN  Ordkb  SEmxa  asidb  Judgment  bt  Default.— An 
CD-Wr  s«^t;iug  aside  a  judgment  by  default  is  an  appealable  order,  and  if 
Qoc  ap|>ealed  from,  that  order  vrill  not  be  reviewed  after  judgment  on 
tht*  merits.    Maynard  v.  Johnson,  541. 

1^  XoiicK  OP  Appkal — "Whkn  Rkvknuk  Stamp  may  bk  Affixed. — A  reve- 
nue stamp  may  be  affixed  to  the  notice  of  appeal  eyen  after  motion  to 
dismiss.  When  affixed,  it  renders  notice  operative  from  the  time  of 
filing.     Killip  v.  Empire  Mill  Co,,  559. 

19.  ApPKAii  nkkd  not  be  taken  from  a  Void  Obdee. — It  is  not  necessary 
to  appeal  from  a  void  onler  which  can  have  no  operation  or  efifect.    Id. 

^.  Coat  Bilx — Appeal  fbom  Judgment. — The  coat  bill  is  no  part  of  the 
judgment-roll,  and  where  there  is  no  statement  or  bill  of  exceptions,  we 
cannot  pass  on  its  correctness.  On  a  mere  appeal  from  a  judgment  we 
cannot  review  any  error  which  might  occur  in  refusing  to  sustain  a  mo- 
tion made,  after  the  appeal  was  perfected,  to  strike  out  the  cost  bill 
Ilomird  v.  Richards,  648. 

81.  Section  8,  Article  IV,  op  Constitution  Constbued — Appeals. — Under 
the  provisions  of  section  8,  article  VI  of  the  Constitution,  the  legisla- 
ture may  prescribe  the  mode  of  proceeding  on  appeal  from  a  justice's 
court  to  the  district  court.  That  mode  may  be  by  trial  de  novo,  or  a 
mere  review  of  the  justice's  proceedings,  as  the  legislature  choose  to 
direct.     Cavanaugh  v.  Wrljld,  684. 

22.  Costs  of  Appeal — Payment  as  Condition  Precedent. — It  is  not  right 
to  compel  the  unsuccessful  party  in  this  court  to  pay  the  costs  of  appeal 
as  a  condition  precedent  to  making  his  defense  in  the  court  below,  (rof- 
Unjher  v.  Dunlap,  836. 

23.  Appeal  Taken  fob  Delay— Damages. — It  being  apparent  that  the  ap- 
peal was  taken  simply  for  delay,  five  per  cent,  upon  the  judgment  was 
awarded  to  the  respondent  as  damages.    Lehane  v.  Keyes,  867. 

See  Certiobabi,  1;  Courts,  1;  County  CoMMisaioNEBs,  1;  Deposition,  8; 
Judgment,  3,  10,  22;  Jubibdiction,  4;  Justice  of  the  Peace,  5;  SxaH" 
ment,  1,2,5. 

APPELLATE  COURT. 
See  Judgment,  10. 

ARBITRATION. 
1%  AlMTHATtoN  —  Statutes  must  be  Stbictlt  Combtbukd. — Our  statutory 
iKHH^Uiii^  in  oases  of  arbitration  are  in  derogation  of  the  ccHounon  law, 
'^'^lA  \m  «Uictly  pursued.    Sttd  v.  Skel^  27. 
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2.  ASBITBATION — SUBMISSION  OF,   MUST  BK  lUiKD    BBVOBK  ▲  HkABINO.— The 

filing  of  the  sabmission,  and  the  entry  of  the  same  in  the  clerk's  regis- 
ter, in  cases  of  arbitration,  answer  the  purposes  of  the  complaint  and 
answer  in  ordinary  actions,  and  like  them  must  be  filed  before  a  hear- 
ing, trial,  or  judgment.  Id. 
8.  Idkv — YAiiiDiTT  OF,  HOW  DETERMINED. — At  common  law,  scarcely  any 
matter  short  of  a  want  of  power  or  jurisdiction  appearing  upon  the  face 
of  an  award,  is  subject  to  a  question  or  inquiry,  and  every  reasonable 
intendment  should  be  made  to  uphold  it.  But  in  statutory  awards  no 
such  liberal  interpretation  can  be  invoked  to  its  aid.  Its  validity  must 
be  determined  by  the  provisions  of  the  statute  providing  it.    Id. 

AKSON. 

Lbson — Aides  and  AbettoB  in  Cbime  mat  be  a  PsiNCiPAii.—- One  may  be 
principal  in  the  crime  of  arson  who  does  not  himself  apply  the  torch ;  if 
he  be  present  aiding  and  abetting,  he  is  a  principal.  State  v.  SquaireSt 
739. 

ASSESSMENT. 

.  Assessment  of  Fossbssobt  Cz.aim. — Where  the  assessor,  in  making  his 
assessment,  uses  the  language:  *'  One  mine  of  four  thousand  four  hun- 
dred feet,  situated  on  Last  Chance  Hill,'*  it  does  not  convey  the  idea 
tbut  hiB  was  assessing,  or  attempting  to  assess,  the  fee  of  the  land  in 
which  the  mine  was  situated,  but  the  possessory  claim  of  the  miner,  and 
right  to  mine  on  a  certain  lode  or  vein  of  ore.  The  meaning  of  this  lan- 
guage is  determined  by  common  usage  in  this  country.  SteUe  v.  Real 
dd  Monte,  437. 

L  Idem — Descbiption  of  Pbopkbtt. — The  statute  allows  district  attorneys, 
when  bringing  suit  for  delinquent  taxes,  to  give  a  more  particular  de- 
scription of  the  delinquent  property  than  that  contained  in  the  assess- 
ment-roll. When  the  complaint  does  not  contradict  the  assessment,  but 
merely  gives  a  more  particular  description,  it  is  proper  to  admit  testi- 
mony to  show  the  property  described  in  the  assessment-roll  and  the 
complaint  are  identical.    Id, 

See  Taxes,  19. 

ASSIGNEE. 

JB8IONEE  OF  ACCOUNT. — An  assignee  of  an  account  may  sue  on  it  in  his  own 
name,  though  the  assignor  have  an  interest  in  it.  The  assignor,  in  such 
case,  need  not  be  made  a  party.    Carpenter  v.  Johnson  dk  WaddeU,  281. 

See  Mob:oaoe,  9. 

ASSIGNMENT. 
See  MoBTQAOE,  12. 

ASSUMPSIT. 

.  AflBDXFsrr— When  Implied. — A  necessity  being  thus  imposed  on  the  in- 
coming recorder  to  record  the  deeds  left  unrecorded  by  his  predecessor. 
and  that  recordation  inuring  to  the  benefit  of  the  prior  possessor  of  the 
office,  the  law  raises  an  implied  request  on  the  part  of  the  outgoing 
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recorder  to  perform  the  labor,  and  an  implied  promise  on  his  part  topaj 
for  the  same.    Davis  v.  niompson,  17. 

2.  Impukd  Assumpsit. — When  A.  is  morally  and  legally  bound  to  perform 

certain  labor,  but  failing  to  perform  it  himself  places  D.  nnder  the  n^ 
oessity  of  performing  it  to  avoid  losn  or  inconvenience,  and  A.  reeeires 
the  benefit  of  that  performance,  the  law  will  imply  both  a  request  to  6. 
to  perform  the  labor,  and  a  promise  to  pay  for  it  when  performed.  /J.  20, 

3.  Action  of  Assitmpsit  Tobtb. — The  general  rale  of  law  is,  that  that  vkich 

is  in  its  inception  a  tort  cannot  be  waived  so  as  to  support  an  adion  of 
assuofipsit.    Carsfm  River  L.  Co,  v.  BasseU^  7C0. 

4.  Idem — What  Facts  must  br  Shown. — To  enable  a  party  to  recover  in 

assumpsit  on  implied  promise,  the  plaintifT  must  establish  such  facts 
that  a  promise  on  the  port  of  the  defendant  might  reasonably  be  pre* 
sumed  from  the  transaction.  No  such  promise  can  be  presumed  vben 
the  defendant  commits  a  trespass  under  a  claim  of  right.     Id. 

See  CoBPOBATioH,  5. 

ATTACHMENT. 

L  Attachment  Law  op  1861  Conbtbued. — The  attachment  law  of  1861 
was  not  repealed  by  the  amendment  of  1864-5.  The  old  law  remains 
unimpaired  as  to  debts  contracted  prior  to  the  amendment,  whilst  the 
amendments  have  application  only  to  liabilities  incurred  since  the  1st 
day  of  April,  a.d.  1865.     WUliams  v.  Glasgow,  447. 

2.  Idem — Sufficienct  op  AFFXDAvrr. — When  an  attachment  is  issued  upon 
a  claim  incurred  prior  to  the  1st  day  of  April,  a.d.  1865,  the  affidsTit  is 
sufficieiit  if  it  conform  to  the  requirements  of  the  act  of  1861,  and  need 
not  contain  the  averments  requireil  by  the  act  of  1864-5.     Id. 

3.  Idem — Plka  in  Abatement. — If  the  affiilavit  be  insufficient,  it  cannot 
be  taken  tuivantage  of  after  plea  in  abatement.  Such  a  plea  is  a  waiTer 
of  all  defects  in  the  affidavit.     Id, 

4.  Bond  ti>  Release  Attachment  need  not  be  Stamped. — A  bond  g^ren 
to  release  pro)>erty  token  under  a  writ  of  attachment  is  a  bond  given  in 
a  le«^.d  prvxHHHling,  and  does  not  require  a  stamp.    Bowers  v.  Beek,  658. 

5.  Idem — When  Sm  n»oN  mat  be  Bbocobt. — Where  a  bond  is  girenfor 
the  use  of  a  party  to  an  action,  but  is  in  the  hands  of  an  officer  of  the 
cv>urt,  tht"  bf  uvdciary  of  the  bond  may  bring  suit  thereon  before  the 
lH>nd  has  come  into  his  possession.    Id. 

6.  Attachment  for  Fraud — ScmciENCT  of. — ^Where  a  debtor  tells  a  creditor 
that  he  h;is  dis(x>st:'d  of  all  his  property,  and  will  pay  when  he  gets 
reaily,  it  creates  a  stn>m;  su-^pioion  of  fraud,  and  is  a  sufficient  founda- 
tion for  :i  belief  in  the  creditor's  mind  that  a  fraud  has  been  committed 
Id, 

7.  Idem- -When  mat  be  Issued. — If  there  is  some  evidence  to  justify  the 
beliec  on  the  (virt  v>f  an  attaching  creditor  thai  fraud  is  contemplatHl  or 
ha<  U^u  wmmitted.  he  may  sue  oat  an  attachment,  and  on  the  trial, 
that  fruuvl  uiiiy  or  mny  not  be  established;  but  if  plaintiir  fails  on  tl^ 
truvl  to  establish  the  frAUvi.  still  the  issuance  of  the  attachment  was  not 
a  vv,>id  act.  Great  sthocn«:SS  in  the  form  of  the  affidsvil  should  not  be 
iequired»  as  the  defendant  is  protected  by  bond.    /«!. 
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8.  Ti^EADTsoB — Bond  to  Belease  Attachment. — ^What  is  recited  in  a  bond 
to  bo  true,  is  taken  as  trae  against  the  obligor,  and  need  not  bo  averred 
or  proYed.  It  is  only  necessary  to  make  averments  and  proof  as  to 
what  was  done  after  the  execution  of  the  bond,  and  as  to  the  breaches 
thereof.    Jd, 

9.  Bond  held  VAiiiD  whetheb  Attachment  Sustained  ob  not.— Where  a 
bond  for  a  release  of  goods  under  an  attachment  is  conditioned  for  pay- 
ment, if  judgment  is  rendered  against  the  owner  of  the  goods  attached, 
it  becomes  absolute  upon  the  rendition  of  judgment  whether  the  attach- 
ment is  or  is  not  sustained.    /(/.     {LiKVfiBf  C,  J. f  dissenting.) 

10.  Idem. — There  is  nothing  in  the  policy  of  the  law  to  forbid  a  bond  given 
to  release  property  from  attachment,  being  enforced  according  to  the 
very  letter  of  its  condition.     Id. 
See  Appeal,  16;  Malicious  Actions,  1,  2,  3;  Pleadings,  10;  Subett,  1. 

ATTEMPTS  TO  COMMIT  OFFENSE. 
See  Embbacebt,  1. 

ATTOBNEY. 

1,  Attobnet's  Fees — Fbom  whom  Collkctable. — An  attorney  who,  at  the 

request  and  for  the  benefit  of  a  debtor,  appears  of  record  for  the  creditor 
in  a  confession  of  judgment  by  the  debtor,  may  recov,er  what  his  ser- 
vices are  reasonably  worth  from  the  debtor.    Mitchtll  v.  Brombtrger,  513. 

2.  Idem. — An  appearance  of  record  would  be  prima  fade  evidence  of  the 

liability  of  the  person  for  whom  the  attorney  appears;  but  such  prima 
fade  evidence  may  be  overcome  by  other  proof,  and  the  liability  of  an- 
other person  established  for  a  reasonable  compensation;  and  it  would 
bo  no  contradiction  of  the  record  to  show  that  such  attorney  was,  in 
fact,  employed  by  some  other  person,  or  that  the  services  were  in  fact 
for  the  benefit  of  another.    Id, 

8.  Duty  op  Counsel./— It  is  not  the  duty  of  counsel  to  inform  their  op- 
ponents that  they  are  about  to  omit  some  steps  in  the  proper  manage- 
ment of  their  side  of  the  case.     KiUip  v.  Empire  Mill  Co.,  559. 

4.  Attobnet  and  Client — Pbivtleoed  CoMiiUNiCATioNs. — Whenever,  in  a 
suit  between  the  attorney  and  client,  the  disclosure  of  a  privileged  com- 
munication becomes  necessary  to  the  protection  of  the  attorney's  own 
rights,  he  is  released  from  those  obligations  of  secrecy  which  the  la^ 
places  upon  him.  Ho  should  not,  however,  disclose  more  than  is  neces- 
sary for  his  own  protection.     Mitchell  v.  Brontberger,  855. 

BILL  OF  EXCEPTIONS. 

1.  Bill  of  Exceptions,  how  Signed. — Bills  of  exceptions  must  be  signed 

by  the  judge  who  tried  the  cause.    People  v.  Gleason^  143. 

2.  Bill   of   Exceptions — Time  fob  Signing  Dibectort. — ^The  time  pre* 

scribed  by  the  practice  act  within  which  a  bill  of  exceptions  in  a  criminal 
case  is  to  be  signed  by  the  judge  is  merely  directory.  State  v.  Salge, 
386. 

3.  BnxB  OF  Exception — ^Wben  Pabt  of  the  Becobd. — As  a  general  role^ 

bills  of  exception  once  signed  and  filed,  become  a  part  of  the  record. 

Bowers  v.  Beck^  658. 

See  In-btbuctionb,  7. 
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BILLS  OP  EXCHANGE. 
8ee  Biz«L8  and  Kotsb. 

BILLS  AND  NOTES. 

1.  NoTB  BsABs  iMTxaEBZ  APTEB  Matuiott. — VSThenanoteismade  pftjaUeat 

a  given  day,  with  interest  at  the  rate  of  six  per  cent,  per  month  until 
paid,  it  continues  to  draw  six  per  cent,  interest  after  matniity  and  liter 
judgment.    Ccx  v.  SniUh^  133. 

2.  Indobskmbnt  07  Notk. — ^There  can  be  no  strict  indorsement  of  a  nego- 

tiable promissory  note,  except  by  the  payee  or  indorsee.  Van  Dortn  t. 
Tjader,  322. 

3.  Bill  of  Exchakoe — ^Parol  Tbstdcokt,  when  Admibsiblb. — ^When  there 

is  anything  on  the  face  of  a  note  or  bill  of  exchange  showing  that  the 
party  signing  is  acting  for  another,  and  not  for  himself,  parol  testimony 
may  be  introduced  to  bind  the  principaL  GUUg^  MoU  &  Co.  ▼.  hih 
BigUr  Road  Co.,  727. 
See  Actions,  1;  Coksidebation,  1;  Etidence,  15;  Gcasantt,  1,  2,  3;  Is- 
TEBKST,  2;  LnriTATioN,  6;  Pleaddios,  18, 19, 23;  Pbixcifal  asd  Aoixt, 
2,3. 

BOND. 
See  ATTACHMsyT,  4.  5,  8,  9, 10;  Sctbjrt,  1. 

CASES  CITED  AS  ACTHOIfflT. 

Hale  &  Norcross  G.  Jb  S.  M.  Co.  t.  Storey  Connty,  1  Ner.  lOi; in  Peoide 
T.Taylor,  1  Nev.  109. 

School  Trustees  t.  Commissioners  of  Ormsby  County,  1  Nev.  331;  in 
Thomburg  r.  Hermann,  1  Nev.  473. 

Millikeu  v.  SloAt,  1  NeT.  573;  in  Fox  t.  Barstow,  and  Sigiamund  t.  Troi- 
attOTicK  1  NeT.  612. 

Burling  t.  Goodman,  1  Ner.  314;  in  Hastings  t.  Burning  Moscow,  2 
N^T.  93. 

Cox  T.  Smith.  1  Ner.  161;  in  McLane  r.  Abrams,  2  Ner.  208. 

State  T.  Waterman,  1  Nev.  544;  in  State  r.  Squaiies,  2  Ner.  233. 

Ht^nrr  v.  Confidence  Co.,  1  Nev.  619;  in  Bead  t.  Edwazds,  2  Ner.  965, 
and  in  Maoki<»  r.  Laniing,  2  N«t.  303. 

Sankoy  t.  Noye*.  1  Nt^r.  6S:  in  McFarland  r.  Culbertson,  2  Ner.  285. 

IVvike  V.  Braider,  1  Ner.  218;  in  Sharon  t.  Shaw,  2  Ner.  294. 

SawTxr  V  HAvdon*  1  Xer.  75;  in  State  t.  Collins,  2  Ner.  353. 

Ha$tiiu?i  T.  Johnsini,  2  Nev.  190;  in  Sparrow  it  Trendi  t.  Straig«  2  Ker. 

CEETIORARL 

1.  CviTTTv^iiAEi.  wHf3c  sv^T  IxHiBTTKP. — A  wTit  of  cfHwrari  Is  not  inhibited  to 

a  )vtr:^  )«^:;i:Tiex  ^!  in  aII  prvxvedings  or  acciona  wherein  a  right  of  appeal 
is  g;wu»     r^'^  T.  .4'**t*tn.'».\  TO. 

2.  IwriKT  rf\^N  CvsTiv^SAU  ^vxnxir*  tv»  JrusmcncK.^XTpon  a  return  to  a 

%Ti:  \>f  .vrt»  i^uri.  ;h:jt  vvcrt  «rdLn  only  inquire  whether  the  tribunsl  ceiti- 
t>  lUj:  tt3»  ivrvvtwOi::^  has  exvv«!%ied  its  jniiadiciioQ.    Jfoynoni  t.  Anfcy^ 
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challenge. 

See  JuBT,  10. 

CHARACTER. 
See  Inbtbuctions,  8;  Motiye,  1, 

CHARGE  OF  THE  COURT. 

See  Ikstbuctioks,  11. 

CHOSE  IN  ACTION. 
See  Taxes,  10. 

CITIZENSHIP. 
See  JuBT,  5,  6. 

CLOUD  UPON  TITLE. . 
See  Equitt,  12. 

COMMERCE. 

Fedxral  and  Statk  Poweb  to  REoniiATE  CoMMXBOE.— The  power  to  regu- 
late commerce  is  not  exclasive  in  Congress,  bnt  concurrent  in  the 
Federal  Government  and  the  States.  No  S^te  law  upon  the  subject 
will  therefore  be  unconstitutional,  unless  in  direct  collision  with  some 
law  or  regulation  of  Congress.  The  power  is  exclusive  in  Congress  only 
so  far  as  it  is  exercised  by  it.  The  mere  grant  of  power  to  the  general 
government  does  not  necessarily  imply  a  prohibition  upon  the  States. 

Ex  parte  Crandall,  251. 

See  Taxes,  3.  4. 

COMMITMENT. 
See  Habeas  Cobfus,  2. 

COMMON  LAW. 

1.  Common  Law. — The  common  law  of  England,  as  adopted  in  this  country, 

is  usually  to  be  taken  as  modified  by  English  statutes  passed  prior  to 
the  declaration  of  American  Independence.    Ilamilton  v.  Knedand,  37. 

2.  Statute  32  Henby  VIII,  Construkd.— The  statute  of  32  Henry  VIII,  pro- 

viding for  entering,  upon  condition  broken,  is  applicable  not  only  to 
breach  of  condition  in  law,  but  also  in  deed.    Id. 

3.  Common  Law. — The  common  law  adapts  itself  to  the  circumstances  and 

necessities  of  the  community  where  it  is  introduced.    HcUe  d:  Norcross 
G.  dt  S,  M,  Co,  V.  Storey  County,  83. 

See  EszATEB  upon  Conditions,  1;  Minino  Ci«aimb,  11. 

COMMON  SCHOOLS. 
See  Schools. 

CONDITION. 
Bee  EsxATBs  upon  Condition;  Pabdon,  3. 
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CONFESSION  OF  JUDGMENT. 
See  FoBciBLE  Emtbt  and  TJshxwrxnu  DsTAnrxs. 

CONSIDERATION. 

Consideration — Pabtial  Failube  of,  a  good  defsnbs. — A  partial  faflnre  of 
consideration  can  be  pleaded  as  a  defense  pro  tanto  to  a  note. 
See  CoMTBACT,  2;  Guabantt,  4,  5;  Skai.,  L 

CONSTITUTION. 

1.  Constitution — How  Conbtbued. — When  language  is  used  in  the  Consti- 
tntion  capable  of  two  interpretations,  and  there  is  nothing  in  the  general 
context  of  the  instmments  to  determine  which  interpretation  best  cod- 
forms  to  the  intention  of  the  convention,  then  resort  mnst  be  had  to  % 
strict  grammatical  construction  of  the  language  to  determine  its  effect 
rVs^  V.  Herman,  34. 

SL  Sectiox  32,  Abticle  IV,  of  Constttction,  Constbued.    Id. 

3.  SEcnox  Six,  Abticlk  YI,  of  Constttction,  Constbited. — The  purpose  of 
section  six.  Article  \1,  of  the  State  Constitution  was  not  to  suspend  the 
operation  of  the  laws  of  the  territory.  The  former  judiciary  system  was 
intended  to  be,  and  was  continued  in  existence  until  the  new  one  should 
be  in  a  condition  to  exercise  its  functions.    Amtstrong  t.  Paul,  110. 

4.  Section  13,  Abticxje  XVII,  of  the  Cosstxtutiok,  Constbued. — Section 
13,  .\rticle  XVII,  of  the  Constitution,-  is  subject  to  this  modification.  It 
proTides  for  continuance  in  office  of  all  county  officers  whose  office 
shall  not  be  legally  abolished  before  the  first  Monday  of  Jannaxy,  18C7. 
^^lf<r  T.  rL/i>nl,  202, 

5.  Taxation — Section  24,  Abticle  XVII,  of  the  CoxsTrnrrioN,  CossiBriD. 
— Section  24  of  Article  XVII  of  the  Constitution  prohibits  taxation  be- 
yond one  and  one-quarter  per  cent,  for  State  purposes  during  the  first 
thrvt'  ye^rs  of  its  existence,  ^fote  ex  reL  yigftiingiQ  v.  Cotnmi&divttrs  oj 
Stony  CoHHiy^  221. 

6.  Idem— Slvtion  3,  Abticle  IX,  of  the  CoNarrrnmoN,  Disctssed.— Sec- 
tion 3  v>f  Article  IX  di60Qs$4pvl  and  commented  on.  It  does  not  qualify 
the  24ih  5>eotion  of  the  XVIIih  Article.    Id. 

7.  VNxx^xsTTTxmoNAL  Law— When  Bonis  sot  Affscted  bt. — Tax  leried 
under  the  lav  in  question  is  illegal  and  void,  but  the  bonds  authorized 
to  Iv  is&^ue\l  iiTf  legal  and  valid  debts  against  the  State  if  negotiated .    id. 

S.  Co Nsr I tttioxalut  »;»f  a  Law — Whi»  whj.  not  be  Exavixed. — Ii  is  an 
e>tAbasht\l  r;Ie  that  courts  xrill  not  adjud^  whether  a  law  is  unconsti- 
tutional or  nv^t,  unless  thtrv  are  imperatiTely  called  upon  to  do  so,  by  the 
admv'kuiuons  of  duty  and  the  exigencies  of  the  case.  BuriiMg  \ .  OoiyJ- 
»^.j»,  2»x». 

d.  LiErrKXANT-GoTEExoK— Salaet  as  Wabdkn  of  State  Pbibov. — The  law 
inak:n»:  the  l:er.;ecAiitn>-*vrmorof  the  State  of  Xerada  ex  oj^Srio  warden 
of  the  StAte  pns^''£.  and  allowing  him  a  salary  for  such  serrices,  does 
IH^  \>*udic<  with  thA:  pn>T^on  cf  the  State  Constitution  which  provides 
IhAl  no  ittorvAdie  of  cv«m|^  ligation  of  ct-rtain  officeis  shjdl  take  trlTect  dor- 
ittg  the  leim  f«>r  which  thcr  have  been  elected.  CrotmoH  t.  JTtgiMw^U, 
374, 
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10.  SpEdFio  Co^TTBAcr  AoT,  IS  Pbospective  in  rre  Operation. — ^The  Act  of 
the  Legislature  of  the  State  of  Nevada  commonly  called  the  *' Specific 
Contract  Act,"  is  prospective  and  not  retroactive  in  its  operation.  Mil' 
liken  v.  Sloat,  481. 

11.  Idem — UNOONsnTunoNAii. — Said  act  is  in  conflict  with  an  act  of  Con- 
gress, and  therefore  void.  Constitutionality  of  the  act  of  Congress  mak- 
ing United  States  treasury  notes  a  legal  tender  reaffirmed.    Id, 

Bee  Appeal,  21;  Cobimeboei  1;  Countt  Becobdebs,  3;  Hoksstead,  6;  Jus- 
tick  OF  THE  Peace,  3,  4;  Municipal  Cobpobations,  1,  2;  Office  A^'D 
Offickbs,  1,  5,  6,  7;  Taxes,  3,  4, 18. 

?BOTisiONs  Cited: 

Art.     I,  Sec.    8.  Private  property,  408. 

Art.   II,  Sec.    1.  Citizen,  386. 

Art.  lY,  Sec.  17.  Amendment  of  laws,  675. 

Art.  IV,  Sec.  30.  Homestead,  519. 

Art.  IV,  Sec.  32.  Officers,  35,  346. 

Art.  IV,  Sec.  33.  Lieutenant-Governor,  276. 

Art.  VI,  Sec.    4.  Writ  of  Prohibition,  600. 

Art.  VI,  Sec.    6.  Jurisdiction,  111,  370,  685. 

Art.  VI,  Sec.    8.  Justices  of  the  Peace,  279. 

Art.  VI,  Sec.    8.  Appeals,  686. 

Art.  VI,  Sec.  18.  Officers,  111. 

Art.  VIII,  Sec.  1.  Corporations,  612. 

Art.  VIII,  Sec.  8.  Corporations,  611. 

Art.  IX,  Sec.  3.    Public  debts,  223. 

Art.    X,  Taxes,  614. 

Art.  XI,  Sec.    2.  Public  schools,  204. 

Art.  XV,  Sec.  9.  Salary,  276. 

Art.  XVII,  Sec.    1.  District  judges,  112. 

Art.  XVII,  Sec.    2.  Territorial  laws,   34,   112,  280;   Homestead,    518; 

Amendment  of  laws,  675. 
Art.  XVII,  Sec.    5.  State  senators,  276. 
Art.  XVII,  Sec.  13.  County  officers,  213. 
Art.  XVII,  Sec.  24.  Taxes,  222. 

lONfiTITUTlON  OF  UNITED   STATES : 

Sec.  8.  Power  of  Congress,  232,  241.  Sec,  9,  Power  of  Congress,  238, 
Sec.  10.  State  authority,  239. 

See  CoMMSBCE,  1. 

CONSTRUCTION. 

,  How  Laws  shouu)  be  Intebpbktkd.— In  interpreting  laws,  the  intention 
of  the  legislative  body  will  be  carried  out,  and  it  will  not  be  lightly  pre- 
sumed that  the  law-making  power  contemplated  the  law  should  be  used 
as  a  cloak  for  frand  and  oppression.     Maynard  v.  Newman^  228, 

CONSTBUCTION    OF    LaWS    PREVIOUSLY  InTSBPBETED    BY   OtHEB    StATES. — 

In  adopting  the  practice  act  of  California,  it  must  be  presumed  to  have 
been  adopted  as  interpreted  by  the  highest  court  of  judicature  of  that 
fetate,    JlUliams  v.  Olasgow,  447;  JfcLane  v.  Abrama,  716. 
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3.  Law  of  Gonobe88  Licknbino  Gomtbacib  fob  Sau^  of  Goij>,  ConsnirED.— 

The  law  of  Congress  approved  March  3,  1863,  indirectly  licensing  con- 
tracts for  the  sale  of  gold,  refers  to  those  gold  contracts  whicb  are  not 
in  form  technical  debts,  and  must  be  enforced  by  action  of  coveoftnt  or 
assnmpKit,  with  an  assessment  and  judgment  for  damages.  Tht)  licens- 
ing such  contracts  does  not  repeal  or  modify  the  law  of  Congress  mak- 
ing United  States  notes  a  legal  tender  for  all  debts  except  duties,  imposts 
and  interest  on  the  public  debt.     Milliken  v.  SUxU,  481. 

4.  CoNSTBacnoN  of  Statutes— Debates  of  Leoibuititb   Body. — ^In  cases 

of  doubtful  construction,  the  debutes  of  a  legislative  body  may  be  re- 
sorted to,  to  determine  the  meaning  of  a  law.  But  this  only  in  cases 
where  the  language  of  the  law  is  so  ambiguous  as  not  clearly  to  shov 
the  meaning  intended  to  be  conveyed.     Maynard  v.  Johnson,  549. 

5.  Idem— Intention  of  the  Lkgislatubb.— In  interpreting  doubtful  stat- 

utes, the  primary  object  is  to  ascertain  the  intent  of  the  legislature. 
This  intent  is  to  be  gathered,  first,  from  the  language  of  the  statnte; 
next,  from  the  mischiefs  intended  to  be  suppressed,  or  benefits  to  be 
attained.    Id. 

6.  Idem — When  Ambiguous. — If  one  clause  of  a  statute  is  ambiguous,  the 

whole  act  is  to  be  examined  to  explain  or  remove  that  ambigmty.    Id. 

7.  Idem — Stamp  Act,— Held,  that  the  terms  **  such  instrument/'  in  the  lat- 

ter part  of  section  158  of  the  stamp  act,  refers  to  all  unstamped  instru- 
ments, and  that  notes  issued  under  the  act  of  June  3d,  1864,  not  prop- 
erly stamped  were  void  (overruling  former  opinion  in  this  case,  ante  16). 
Id. 

8.  Doubtful  Laws — How  Constbued. — "Where  the  law  is  doubtful,  it  is  the 

duty  of  the  court  to  adopt  that  construction  which  will  be  the  least 
likely  to  produce  mischief  and  which  will  afford  the  most  complete  pro- 
tection to  all  parties,  by  taking  away  the  power  of  committing  fraud  or 
doiug  injury.  Arnold  v.  Stevenson,  746;  Baydon  v.  Board  of  SupervisofS^ 
877. 

9.  Act  to  Consoudatb  Indebtedness  of  Obmsbt  Countt  Construed— In 

construing  this  act:  /Ze/(f,  that  the  auditor  should  accept  bids  of  suffi- 
cient amount  to  cover  oil  the  money  in  the  fund  on  the  day  bids  are 
received.     Haydon  v.  Board  of  Supervisors^  877. 

See  Abbitbatiox,   1;  Constitution,   1,  2,  10,  11;  Comtbacib,   3;  Jukt,  9; 
Pleadings,  4;  Pbacticb  Act,  2;  Statutes,  1,  2,  3. 

CONTEMPT. 
See  Witness,  3. 

CONTINTJANCE. 

1.  Continuance  withtn  Discbxtion  of  Coubt. — A  motion  for  a  continuance 

is  always  addressed  to  the  sound  discretion  of  the  court,  and  should  not 
be  interfered  with  except  where  there  has  been  a  manifest  abuse  of  that 
discretion.    Choate  <L'  Broicn  v.  Ttie  BiiUion  Mining  Co.,  62. 

2.  Continuance — Whbn  it  ought  to  bb  Gbabtbd. — When  a  pziaoner  t"*^^ 

a  proper  ease  for  continuance,  on  aocoont  of  the  absenoe  of  a  material 
witn.  ss,  it  is  error  to  compel  him  to  go  to  trial  on  the  admianon  of  the 
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district  attorney  thnt  the  witness,  if  present,  would  swear  to  the  facts  as 
stated  by  defendant.    State  v.  Salge,  832. 

.  Idkm. — Although  the  prisoner  may  not  have  made  out  a  very  clear  case 
for  a  continuance,  still  if  the  court  below  was  of  opini.-n  that  injustice 
was  done  the  prisoner  because  of  the  absence  of  his  witness,  the  coui't 
was  justified  in  granting  a  new  trial.    Id, 

CONTKACTS. 

I.  CONTBACTB  —  COMPOUND  INTEREST  CANNOT  BE  EnTOBOKD.  —  It  IS  a  Settled 

rule  in  courts  of  equity  that  a  contract  for  future  compound  interest  will 
not  be  enforced.  Our  statute  does  not  sanction  compound  interest. 
(Contracts,  therefore,  in  regard  to  compound  interest,  must  stand  or  fall 
by  the  established  rules  of  equity  and  common  law  courts.  Cox  v. 
Smith,  133. 

.  Contracts— Valid  Consideration. — If  A.  borrows  fifteen  hundred  dollars 
in  gold  from  B.  when  that  gold  would  be  worth  twenty-five  hundred  dol- 
lars in  government  paper  currency,  and  gives  his  note  for  twenty-fivo 
hundred  dollars,  the  note  is  a  valid  note  with  sufficient  consideration. 
Id. 

.  Comtracts — Intention  ot  Parties,  Govern — The  intention  of  the  parties 
to  a  contract  is  always  the  object  which  is  to  govern  the  court  in  its  in- 
terpretation, and  in  ascertaining  the  rights  and  obligations  of  the  par- 
ties to  it.     Fan  Dorm  v.  Tjader,  322. 

,  Contracts — When  Abandonment  Presumed. — When  one  of  the  parties 
to  a  written  contract  fails  to  sign  it,  the  presumption  is  that  he  has 
abandoned  it.  To  overcome  such  presumption  it  is  necessary  for  the 
party  relying  on  the  contract  to  prove  that  the  other  party  authorized 
or  encouraged  him  to  proceed  under  the  contract.  Keller  v.  Blasdel, 
413. 

.  Contract — ^Well  not  be  Enforced  unijEss  Purchase  Price  is  Paid. — 
Whether  a  vendor's  lien  as  such  is  or  is  not  assignable,  neither  the  party 
who  contracts  to  sell  land  nor  his  vendee  or  assignee  will  be  compeJled 
to  convey  the  same  to  the  party  who  contracted  to  purchase,  until  the 
whole  of  the  purchase  price  is  paid.    Gibson  v.  JUUne,  440. 

ee  Aobeement,  1;  Construction,  3;  Guaranty,  1,  3;  Minino  Claims,  10; 
PucADiNOfi,  8,  9;  Principal  and  Aoekt;  Belease,  3. 

CONVEYANCE. 
Bee  Deed. 

CORPOEATION. 

.  CoRPOBATioN — Issuance  of  Stock. — When  a  corporation  has  issued  stock 
to  the  full  number  of  shares  which,  by  its  charter  or  act  of  incorporation 
it  is  authorized  to  issue,  no  court  can  rightfully  direct  the  issuance  of 
other  shares  of  stock,  unless  some  of  the  shares  issued  were  void.  JSmiih 
▼.  North  American  M.  Co,,  357. 

,  CoBFOBATioN,  Issuance  of  Stock — Mistakes,  How  Cobbected.  —  Where 
all  the  owners  in  a  mining  company  transfer  their  entire  interest  to 
tmstees  to  hold  the  mining  ground  in  trust  for  the  corporation,  and  to 
Hev.  Dec— 57 
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issue  stock  to  the  amount  of  a  certain  number  of  shares  in  liea  of  tbe 
ground  conveyed  to  them,  and  said  trustees  do  issue  the  full  nmnber  o( 
shares  of  stock  which  they  are  authorized  to  issue,  none  of  the  stock 
issued  is  void,  although  one  stockholder  may  receive  more  and  asotha 
less  than  his  just  share.  The  mistake  may  be  corrected  by  acoortof 
equity  by  a  proper  decree,  but  not  so  as  to  make  stock  void  in  the  hands 
of  an  innocent  pure  baser,  nor  by  ordering  the  issuance  of  more  stock 
than  the  company,  by  its  organization,  is  entitled  to  issue.    Id, 

3.   Go&POBATION — WhBN  NOT  LlABLK  FOB  PbIOB   InDEBTKDXESS  OF  A  POBHOS 

OF  THE  Stockholdbbs. — When  a  corporntion  is  formed,  the  c«piul  or  in- 
corporate  property  of  which  is  composed  partly  of  the  property  of  a  pr^ 
existing  association  and  i>artly  of  property  contributed  by  corporaton 
who  had  no  connection  with  the  previous  association,  the  corporation  is 
not  bound  for  the  debts  of  the  late  association.  PaaAon  t.  Bacon  Jfifli 
Jf.  Co,,  768. 

4.  Idem. — ^The  stock  of  the  former  associates  would  be  liable  for  the  debts  of 

that  association,  but  the  creditors  of  that  association  would  haT«  do 
claim  on  the  corporate  property,  or  the  stock  of  those  corporatoiB  vho 
were  not  connected  with  the  original  association.     Id, 

5.  Idem. — When  there  is  an  agreement  between  all  the  parties  about  to  in- 

corporate, that  the  corporation  shall  assume  all  the  debts  of  the  piior 
association;  or  when,  after  incorporation,  the  corporate  bodyassomes 
all  the  debts  of  the  old  association,  this  would  enable  the  crediton  to 
piftintain  assumpsit  against  the  corporation,    id. 

See  SuMMoss,  2. 

COSTS. 
See  Appeai^  20,  22. 

COUNSEL  FEE& 
See  MoBTGAGK,  5. 

COUKTIES. 

CocxTT  MAT  BE  SciD. — Section  one  of  "An  act  prescribing  the  manner  and 
maintaining  actions  by  or  against  counties,"  passed  in  1804,  authoriic* 
actions  to  be  brought  and  maintained  against  counties,  and  is  not  merely 
an  uct  providing  where  such  actions  may  be  brought.  WaUx  v.  OrmdijI 
Co,,  316. 

Se«  COCNTT  CoXMBSIOSZBS. 

COUNTY  COMMISSIONEBS. 

1.   Cv»trNTT    Ov^MMTsSICXEBS  —  RiGHT    OF    ApPCAI.    AXD    OTBES    BEMESXra.— 

Thon&:h  scx'tion  twcfnty-thr«e  of  the  act  of  1861,  creating  boards  of 
cv^uuty  vvnLn:issic»nrrs  and  defining  their  dudes,  anthorixes  an  appeal  to 
the  di$:riv-«  cvmru^  frvm  the  decision  of  the  boaid,  it  does  not  take  avaj 
oiher  lu.vics  c'f  prvv^ture  prvtvided  by  statute.  It  is  not  unusual  to  per- 
mit seTYnl  UKxie^  cf  piv!ce«ding  to  obtain  the  same  remedy,  leafing  it 
opuokukl  wiih  the  ^^erson  seeking  it  to  select  citbeK.     WaiU  v.  Ormtiff 
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2.  CoxTKTT  Commissioners — Authority  op,  to  Borrow  Monet. — Connty  com- 

missionerB  being  creatures  of  the  statute,  have  no  powers  beyond  those 
expressly  granted  by  the  legislature.  The  statute  not  authorizing  it, 
they  cannot,  therefore,  issue  a  county  warrant  as  collateral  security  for 
money  borrowetl.    A  warrant  so  issued  would  be  utterly  void.    Id. 

3.  Ibem — Money  Loaned,  how  Collected. — Money  loaned  to  the  comuji:>- 

sioners  for  the  benefit  of  a  county,  may  be  recovered  from  the  county, 
with  legal  interest  thereon,  if  it  is  shown  that  it  was  appropriated  to  ;hc 
execution  of  an  act  which  it  is  made  the  duty  of  the  commissioners  to 
perform,  and  the  county  has  received  the  benefit  of  it.  But  nothing  can 
be  recovered  which  is  not  shown  to  have  been  expended  for  the  use  and 
benefit  of  the  county,  and  for  some  purpose  authorized  by  law.     Id. 

4.  Action  against  a  County. — An  action  brought  to  restrain  the  county  com- 

missioners from  opening  a  road  is  not  an  action  against  a  county. 
Champion  v.  Sessions,  404. 

5.  Words  Dkscriptio  Personarum. — The  words  "Connty  Commissioners  of 

Washoe  County"  following  the  names  of  the  defendants  in  an  action, 
are  merely  descriptio  personarum,  and  are  not  in  themselves  sufi&cient  to 
make  it  an  action  against  the  county.     Id. 

6.  County  Commissioners  —  Recetvino  Bids. — The  act  creating  a  sinking 

fund  for  Douglas  county,  and  regulating  the  mode  of  advertisement  for 
and  receipt  of  bids  **  until  the  next  regular  meeting  of  the  board  of 
county  commissioners  of  said  county  there«fter,*'  does  not  authorize  the 
receipt  or  consideration  of  a  bill  filed  with  the  treasurer  on  the  day  of 
the  next  regular  meeting,  but  at  a  time  subsequent  to  the  meeting  and 
adjournment  for  that  day.  Brumfidd  v.  Commissioners  of  Douglass  Co., 
588. 

7.  Idem — Not  a  Court. — The  board  of  county  commissioners  is  not  a  couit, 

as  courts  are  defined  in  the  Constitution.    Id, 

8.  Coxtnty  Commlssioners  —  Injunction.— When  a  bill  is  filed  restraining 

county  commissioners  from  opening  a  road  on  the  ground  that  they 
have  not  assessed  the  damages  and  provided  for  the  payment  thereof, 
it  is  error  to  grant  a  perpeiuid  injunction.  The  commissioners  should 
only  be  restrained  until  they  have  complied  with  the  preliminary  re 
quirements  of  the  sttituto.     Champion  v.  Sessions,  781. 

See  Elections;  Injunction,  1. 

COUNTY  OFFICERS. 
See  Ofticb  and  Officers. 

COUNTY  RECORDEE. 

1.  County  Recorder — When  Bound  to  record  Instruments. — The  recorder 

having  received  fees  in  advance  for  recording,  indexing,  etc.,  of  instru- 
ments, was  bound  to  record  them  himself  or  procure  their  recordation 
by  his  saccessor.    Davis  v.  Thompson,  17. 

2.  Idbm — Rights  of  Successor  in  Office. — If  a  newly  elected  recorder  is 

not  strictly  bound  to  record  instruments,  for  the  recordation  of  which 
his  predecessor  was  paid,  it  is  proper  that  he  should  do  so  in  order  to 
conduct  the  business  of  his  office  in  an  orderly  and  proper  maimer.    Id, 
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3.  County  Eegobdebs,  ex  officio  Additobs.— The  county  recorders  who, 
under  section  32  of  article  IV,  of  the  Constitution,  become  ex  oj^o 
auditors,  are  those  only  who  are  elected  under  a  legislative  enactment 
passed  after  the  adoption  of  the  Constitution.  The  fact  that  a  recorder 
is  elected  after  the  adoption  of  the  Constitution,  but  not  under  a  law 
passed  after  its  adoption,  will  not  entitle  him  to  the  position  of  auditor. 
Brown  v.  DaviSy  346. 

COURTS. 

1.  Pbobate  Court — Issues  Tbiablk  on  Appeal.  —  The  probdte  court  can 

only  try  the  issues  that  have  been  tried  in  the  court  below.    Fad  i. 

Armstromj^  70, 

2.  Justice's  Court  of  Limited  Jurisdiction. — Courts  of  justices  of  th« 

peace  being  of  special  and  limited  jurisdiction,  can  take  nothing  by 
intendment  or  implication.     Id.  71. 

3.  Supreme   Court  of  this    State    Succrsbob  to  Tebritokllu  Scpbemi 

Court. — The  supreme  court  of  the  state  of  Nevada  is  the  successor  to 
the  supreme  court  of  the  territory  of  Nevada,  and  has  the  same  control 
over  the  records  of  the  late  supreme  court  in  all  cases  where  anjibing 
remains  to  be  done,  that  it  has  over  its  own  records.  Sparrow  dt  TreKk 
V.  Strong,  8G9. 

See  Appeal,  9;  County  Commissioners,  7;  Divobce,  1;  Fobcible  Extbi 
AND  ITnlawful  Detainer,  3,  4;  Judgment,  9,  10,  20;  Jubisdictiox,  4, 
5,  G;  Pleadings,  3. 

CRIMINAL  LAW. 

1.  Judgment  in  a  Criminal  Cask — When  Valid. — A  judgment  in  a  criminal 

case,  showing  the  parties  thereto,  the  court  in  which  it  was  rendered, 
directiu*^  the  tenn  of  imprisonment,  the  prison  in  which  defendaut  is  to 
be  coiifiued,  and  reciting  the  offense  for  which  the  prisoner  is  to  be  pun- 
ished, is  all  the  statute  requires.     Ex  parte  Salge,  379. 

2.  Prisoner — How  held  in  State  Prison. — The  prisoner  is  held  by  virtne 

of  the  sentence  of  the  court,  and  the  worden  needs  no  other  warrant  for 
holding  him,  except  a  copy  of  the  judgment  or  sentence.     Id, 

3.  JrixJMEXT  OF  the   Cocrt  —  What  Constitutes. — If  a  judge,  in  passing 

sentence  on  a  criminal,  fails  to  recite  all  the  facts  that  should  be  recited 
in  the  judgment,  but  the  clerk  enters  up  the  judgment  on  the  minutes  of 
the  court  in  due  form  and  with  the  recitals  required  by  law,  that  become 
the  judgment  of  tho  court.     Id. 

4.  Joint  Indictment— Ad^hssibility  of  Wife's  Testimont. — When  two  par- 

ties are  jointly  indicted  but  tried  separately,  the  wife  of  one  may  be  a 
witness  for  or  against  the  other,  if  her  husband  cannot  be  benefited  or 
injured  by  her  testimony.     State  v.  Waterman,  453. 

5.  Idem. — When  the  wife  of  an  accomplice  is  called,  her  testimony  is  entitled 

at  least  to  the  same  weight  and  effect  as  that  of  an  accomplice.     Id. 
C.  Plea  of  Not  Guilty—Eioht  of  Prisonkb  to  Withdbaw. — ^When  a  pris- 
oner has  pleaded  "  not  guilty,"  it  is  in  the  discretion  of  the  conrt  whether 
or  not  to  allow  him  to  withdraw  that  plea  to  interpoAO  another.    The 
prisoner  has,  however,  an  absolute  right  to  withdraw  that  plea  to  inte^ 
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pose  any  good  defense  which  has  arisen  since  the  last  oontinnanceof  the 
case.    State  v.  Salge^  831. 

Bee  AppKAii,  C;  Arson,  1;  Conti^uanoe,  2,  3;  Embbaoebt,  1;  Evidenck,  12, 
13,  14;  Homicide,  1;  Indictment,  1,  2,  3,  4,  5,  6;  Instbuctions,  1,  2,  3, 
4,  5,  8,  9,  10,  11,  15;  Jury,  1;  Manslaughtkb,  1;  Motive,  1;  Presump- 
tions, 1;  Thbeats,  1;  Witness,  2. 

CRIMINAL  PEACTICE  ACT. 

Stat.  1861,  page  459,  Sec.  234,  Indictment,  833. 

Stat.  18G1,  page  400,  Sec.  235,  243,  Indictment,  833. 

Stat  1861,  page  462,  Sec.  252,  Principal  in  Crime,  745. 

Stat.  1861,  page  464,  Sec.  275,  Indictment,  430. 

Stat.  1861,  page  405,  Sec.  289,  Judgment  on  Demurrer,  91. 

Stat.  1861,  page  472,  Sec.  355,  Instructions,  33. 

Stat.  1861,  page  480,  Sec.  423,  Bill  of  Exceptions,  144. 

Stat.  1861,  page  480,  Sec.  426,  Instructions,  144. 

Stat.  1861,  page  483,  Sec.  450,  Judgment,  382. 

Stut.  1861,  page  485,  Sec.  469,  Appeal,  91,  430. 

DAMAGES. 

1.  Unliquidated  Damages,  how  Assessed. — In  an  action  for  the  recovery 

of  iinliqiiidated  damages,  where  the  defendant  fails  to  appear,  it  is  not 
necessary  to  call  a  jury  to  assess  the  damages;  the  court  may  either 
hear  the  proof  itself  or  order  a  reference  for  that  purpose.  One  of  these 
modes  must,  however,  be  pursued.  It  is  erroneous  to  render  judgment 
by  default  without  proof  in  such  cases.    Ballard  v.  Purcell,  290. 

2.  Measure  of  Damages  fob   Injuby   to   Property. — ^Where  damages  are 

claimed  for  depositing  a  large  quantity  of  earth  on  the  premises  of 
plaintiff,  and  it  is  shown  that  the  cost  of  removing  it  would  exceed  the 
value  of  the  premises,  it  is  error  to  charge  the  jury  that  the  sum  of 
money  which  it  would  take  to  remove  the  earth  from  the  plaintiff's  lot 
is  the  proper  measure  of  damages.  But  where  the  cost  of  repairing  the 
injury  does  not  exceed  the  value  of  the  property,  such  cost  will  usually 
be  the  measure  of  damage.     Harvey  v.  Sides  S,  M.  Co,y  451. 

3.  Trover — Measube  of  Damages. — Ordinarily  the  measure  of  damages  in 

trover  is  the  value  of  the  article  when  converted,  together  with  interest 
thereon,  subject  however  to  some  qualifications.  O'Meara  v.  Korlh 
American  3/.  Co.,  633. 

4.  Equity  to  Compel  Delivery  op  Mining  Stock — Measube  op  Damages. — 

Where  the  proceeding  is  in  equity  to  compel  the  delivery  of  stock,  and 
the  defendant  is  unable  to  deliver  it,  the  alternative  decree  should  be 
for  the  value  of  the  stock  at  the  time  of  the  trial.     Id. 

See  Appeal,  2,  3;  Ejectment,  3;  Forcible  Entry  and  Unlawful  Detainer, 

9;  Pleadings,  9. 

DEATH. 

1.  Death  op  Defendant  an  Issuable  Fact. — ^Where  the  death  of  one  of 
the  defendants  is  put  in  issue  by  the  2)leadings,  it  should,  like  every 
other  issue  of  fact,  be  left  to  the  jury.    Fowler  v.  Houston,  398. 
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2.  FoBKGLOBTTBE  OT  MoBTOAOK — Death  OF  Pabtt  TO. — ^Where  the wife,  wbo 

has  no  interest  in  the  premises,  and  who  was  dead  at  the  time  of  bring- 
ing an  action  to  foreclose  a  mortgage,  is  made  defendant  with  her  hus- 
band, the  proper  practice  upon  her  death  being  suggested,  would  be  to 
strike  out  her  name,  and  allow  the  plaintiff  to  proceed  against  her  hus- 
band.    Id, 

3.  Death  of  Joint  Contbactob. — Where  one  of  several  joint  contracton 

dies,  the  surviTors  may  be  proceeded  against  without  uniting  the  repre- 
sentatives of  the  deceased.    Id. 

DEBT. 
See  CoBPOBATioN,  3,  4,  5;  Taxes,  13,  14,  15. 

DEED. 

1.  Deed  Cabbies  Leoaij  Title  to  Gbaktee. — A  deed  of  conveyance,  executed 

and  delivered,  carries  the  absolute  legal  title  to  the  grantee,  and  if  more 
land  is  by  mistake  conveyed  than  was  intended  by  the  grantor,  it  carriw 
the  legal  title  to  that  portion  not  intended  to  be  conveyed,  as  well  as 
that  which  it  was  the  intention  to  convey,  leaving,  however,  an  equitable 
interest  to  that  not  intended  to  be  conveyed  in  the  grantor.  Buhling  t. 
Ilackett,  308. 

2.  Tbcst  Deed — When  may  be  Revoked. — When  a  deed  is  made  in  trust  for 

the  benefit  of  creditors,  and  they  refuse  to  accept  its  terms,  the  party 
making  the  conveyance  may  revoke  it.     Gibson  v.  CAcdic,  419. 

See  Equity,  4,  9,  10,  11,  14;  Execution,  7,  8;  Mobtoagk,  3,  4. 

DEFINITIONS. 

Meaning  of  Wobds  "Impobts"  and  **Expobts.** — The  words  "imports" 
and  "exports,"  as  used  in  the  Federal  Constitution,  include  property 
only,  and  do  not  extend  to  individuals.    Ez  parte  Crandall,  251. 

See  MiNiNO  Claims,  1. 

DELIVERY. 
See  Sale,  1,  2,  3. 

DEMAND. 

See  Estates  upon  Condition.  4;  Fobciblk  Entby  and  Unlawpci*  Detainis, 

1,8. 

DEMURRER. 
See  Appeal,  6,  12;  Pleadings,  5,  7,  11;  Pbactice,  1. 

DEPOSITION. 

1.  Dkposition — Sufficiency  of  Commission. — A  commission  to  take  a  depo- 

sition, authenticated  by  the  certificate  of  the  clerk,  under  the  seal  of  the 
court  and  issued  iu  pnrsuuuco  of  a  former  order  of  the  court,  is  snfficieat 
autboiity  for  taking  the  testimony  of  a  witness.  Smith  v.  North  American 
M.  Co.,  357.     . 

2.  Depositions  used  in  Different  Casks— How  Taken. — When  two  cases  aie 

pending  in  iVie  ^wme  couxX,  \)«l\\-«^u  the  same  parties,  a  deposition  may 
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be  taken  npou  one  notice,  affidavit,  and  commission,  to  be  read  in  both 
cases.     Scott  v.  JSuUion  M.  Co.,  685. 

'.  Idkm. — A  deposition  taken  in  one  case  may  be  used  between  the  same 
parties  in  another;  so  a  deposition  entitled  in  two  cases  between  the 
same  parties  may  be  nsed  in  either.     Id. 

••^  Idem — When  taken  Twick. — Where  the  deposition  of  the  same  witness 
is  taken  twice,  and  it  appears  that  the  first  examination  covered  the 
whole  ground  of  controversy,  and  was  regularly  taken,  the  court  might 
refuse  to  hear  the  second  deposition.  But  the  regular  method  would  be 
to  appear  and  contest  the  issuance  of  the  second  commission.    Id, 

DESCRIPTIO  PERSONARUM. 
See  County  Commissionebs,  5. 

DISCRETION. 

See  CONTDiUANCE,  1. 

DISTRICT  ATTORNEY. 

^XBTBXcrr  OB  Pbobeoutino  Attorneys. — **  District  Attorney  **  and  "  Prosecut- 
ing Attorney:"  Held,  synonymous  terms.    State  v.  Salge,  831. 

See  Indictment,  7. 

DRUNKENNESS. 
See  JuBY,  2. 

DIVORCE. 

xxMONY  Pendente  Lite — Not  Alix)wsd  afteb  Finaij  Judgment  against 
THE  Applicant. — Under  the  statute  providing  for  the  payment  of  alimony 
pendente  liiCf  the  court  cannot  make  an  order  for  the  payment  of  past 
expenses  after  the  suit  has  been  finally  decided  against  the  wife.  WUde 
V.  P^Vde,  816. 

EJECTMENT. 

1.  Ejectment — What  Dkfkndant  may  show. — It  is  competent  for  a  defend- 
ant in  ejectment  to  show  as  a  defense  that  prior  to  the  bringing  of  the 
action  the  plaintiff  had  conveyed  away  his  title  to  the  premises,  or  that 
his  grantor  had  done  so  prior  to  the  conveyance  by  which  plaintiff 
claims.     MaUett  v.  Uncle  Sam  0.  &  8.  M.  Co.,  157. 

2.  Idem. — A  mere  naked  trespasser  cannot  show  outstanding  title  in  a  third 
party,  except  as  a  means  of  showing  the  want  of  all  title  or  right  of  pos- 
session in  the  plaintiff.    Id. 

3.  Ejectment — Actual  Damages  need  not  be  Pboven. — In  an  action  of 
ejectment  it  is  not  necessary  for  the  plaintiff  to  prove  that  he  has  suffered 
actual  damage  by  the  ouster  of  defendant.    D'Oley  v.  Sherman^  591. 

i.  Idem — Right  of  Possession. — Held,  that  to  entitle  plaintiff  to  recover  in 
an  action  of  ejectment,  it  was  only  necessary  to  prove  title  and  imme- 
diate right  of  possession  in  himself,  and  the  occupancy  by  defendants  of 
the  premises  described  when  suit  was  brought.    Id. 

5.  Ejeotmsnt — Rights  of  Pabtiks  to  the  Suit. — If  a  plaintiff,  pending  a 
suit  in  ejectment  against  several  defendants,  each  in  possesidon  of  dis- 
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tinct  parts  of  the  property  sued  for,  sells  out  to  one  of  the  defendAntt, 
the  coDtroYersy  as  to  that  defendant  is  ended,  and  he  may  under  his 
purchase  prosecate  the  same  suit  against  the  other  defendants  I'or  such 
portion  of  the  property  as  they  hold.  Bullion  Jl,  Co,  v.  Crossus  M.  C^.,ft^. 

6.  Idem — Amendment  of  Complaint. — In  such  case  the  purchaser,  being 
substituted  as  plaiutifif,  cannot  amend  his  complaint  so  as  to  include 
other  property  claimed  by  himself  uuder  a  different  title.    Id, 

7.  Idem — Statutes  of  Limitation. — When  an  action  has  been  brooght  in 
due  time  for  one  piece  or  portion  of  property,  it  would  be  bad  practice 
to  allow  the  complaint  to  be  so  amended  as  to  include  another  piece  of 
property  which  would  otherwise  be  j^rotected  from  recorery  by  the 
statute  of  limitations,  and  thus  embarrass  the  defense  under  thit 
sbitute.     Id. 

8.  Idem — Judgment  fob  Undivided  Pobtion  of  Land.— When  an  undivided 
portion  of  a  tract  of  land  is  recovered,  the  sheriff  would  not  be  jufitified 
in  entirely  expelliug  the  tenants  who  are  in  possession,  if  they  make  iio 
opposition  to  a  joint  or  common  possession  by  those  recovering  the 
judgment.     Id. 

9.  Idem — Tenants  in  Common  mat  unite  in  brinoino  Suit. — All  tenants  in 
common,  under  our  statute,  may  unite  in  prosecuting  an  action  for  pos- 
session of  the  common  property.  So  one  tenant  in  common  maj  sue 
for  Ills  share.     Id. 

10.  Idem — Suit  to  Becoveb  a  Blind  Lode. — When  a  suit  is  brought  for  a 
bliud  ledge  bounded  by  walls  found  at  the  depth  of  two  htmdred  feet 
below  the  surface,  the  ledge  only  and  no  part  of  the  surface  can  be 
recovered.     Id. 

See  Mining  Claims,   11,   12;    Pleadings,  1;  Posssssiom,  1,  2;  Tskast  is 

Common,  4. 

ELECTION. 

1.  Election,  when  Hkld. — Uuder  our  form  of  government  there  is  no  in- 

herent right  in  the  people  to  hold  an  election  to  fill  any  oflSce.  An 
election  can  only  be  held  by  virtue  of  some  constitutional  provision  or 
legal  enactment,  either  expressly  or  by  direct  implication,  authorizing 
that  particular  election.     Sawyer  v.  Ilaydon,  64. 

2.  Idkm— -Vacancies  in  Office. — A  law  authorizing  the  electors  of  a  county 

biennially  to  elect  a  person  to  fill  a  certain  office,  does  not,  even  by  im- 
plication, authorize  them  at  nu  intermediate  election  to  chouse  a  person 
to  fill  out  an  unexpired  term  of  the  same  office;  especially  is  this  so  vh^ 
there  has  been  an  appointment  made  to  fill  the  vacancy  by  legal  authoritj, 
and  there  is  no  law  limiting  this  appointment  to  a  period  short  of  the 
expiration  of  the  unexpired  term.     Id. 

3.  Elections,  whkn  to  be  Held. — An  election  cannot  he  held  for  an  office 

at  a  time  not  fixed  by  law  for  such  election.     State  v.  Co/Ktis,  839. 

4.  Idem. — The  phrase,   *'uext  general  election,"  in  the  nineteenth  section 

of  **An  act  to  create  a  board  of  county  commissioners,"  etc.,  (Stat. 
18G4-^),  means  the  general  election  on  alternate  years,  commenciog 
with  18G4,  and  has  no  reference  to  the  election  of  1865,  which  is  in  ioiim 
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respects  to  be  held  as  a  special  election  interpolated  on  the  general  sys- 
tem of  biennial  elections.    Id, 

Bee  Office  and  Officebs,  2. 

EMBRACERY. 

Attempt  to  commit  Embbaceby. — There  is  no  such  crime  known  to  the  law 
OS  an  attempt  to  commit  embracery.  Embracery  is  itself  but  an  attempt 
to  do  a  wrong.    State  v.  SaleSf  778. 

EQUITY. 

1.  Equity — Knowledge  op,  How  Asoebtained. — When  M.  and  F.  act  jointly 
in  middng  u  purchase  of  laud,  and  F.  has  full  knowledge  of  the  nature 
and  character  of  an  equity  which  R.  holds  in  the  land  x)urchased,  and 
M.  knows  that  R.  asserts  some  equity,  but  does  not  know  the  nature, 
character,  or  extent  of  the  equity  claimed,  nor  the  justice  of  its  founda- 
tion, still  both  'will  be  held  to  have  purchased  with  fall  knowledge,  for 
M.,  having  heard  of  the  claim  of  un  equity  and  having  failed  to  inform 
himself  when  having  the  opportunity  to  do  so,  is  in  no  better  condition 
than  if  fully  informed.  It  is  not  in  such  cose  using  dao  diligence  to 
rely  solely  on  the  assertion  of  the  vendor  of  the  land  that  R.  has  no 
equity.     Crozkr  v .  McLaughlin,  296. 

2.  Party  in  Possession — Lkual  or  Equitable  Title  of. — It  is  immaterial 
when  u  party  in  possession  files  his  bill  claiming  that  he  is  a  teuant  in 
common  with  others,  asking  for  a  division  of  the  laud,  etc.,  whether  he 
shows  that  he  has  a  legal  title  in  common  with  the  defendants,  or  only 
has  an  equitable  title  to  the  one-half  of  the  land  described.  In  either 
case  he  is  entitled  to  substantially  the  same  relief.     Id.  297. 

3.  Equity — When  Party  not  Entitled  to  a  Juby. — When  a  party  files  a 
complaint  for  equitable  relief,  and  the  whole  case  shows  it  must  be  de- 
termined rather  upon  the  application  of  legal  principles  to  admitted 
facts,  than  on  the  determination  of  controverted  facts,  the  case  should 
not  be  submitted  to  a  jury.     Id. 

4.  Dkkd — Power  of  Courts  of  Equity  to  Cobbeot  Mistakes. — Courts  of 
equity  have  the  power  to  correct  mistakes  in  deeds  and  other  executed 
instruments,  so  as  to  make  them  conform  to  the  real  intention  of  the 
parties,  even  to  the  extent  of  making  a  deed  include  more  land  than  is 
embraced  in  it,  where  it  was  omitted  by  mistake,  fraud  or  surprise. 
Ruhling  v.  Ilackett,  308. 

6.  Coubts  of  Equity — Adequate  Remedy  at  Law. — In  cases  of  this  kind, 
where  a  complete  and  adequate  remedy  can  be  had  at  law,  a  court  of 
equity  will  not  interfere;  but  on  the  other  hand,  if  the  injury  is  likely 
to  be  irreparable,  or  if  the  defendant  be  insolvent,  equity  \\'ill  always 
interpose  its  power  to  protect  a  person  from  a  threatened  injury.  CViam- 
pion  V.  Sessions y  404. 

6.  Decrees  in  Equity — Confined  to  Pleadings. — In  equity  no  decree  can 
be  made  in  favor  of  a  party  upon  grounds  not  set  forth  in  the  pleadings. 
Low  v.  Blackburn,  593. 

7.  Eqititable  and  Legal  Di-tenses — How  Tbied. — When  there  are  two 
distinct  defenses,  it  is  not  the  proper  practice  to  impanel  one  jury  to  try 
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the  eqaitable  defense,  and  another  the  legal  defense.  It  is.  hoverer, 
proper  to  keep  the  two  defenses  separate.  The  jndge,  himself,  nay 
first  hear  nud  determine  the  equitable  side  of  the  case;  or,  if  in  donbt, 
he  may  submit  special  issues  to  the  jury  who  are  to  try  the  law  side  of 
the  case,     ioio  v.  Crown  Points  599. 

8.  CouBTs  OF  Eqcitt — Duty  OF. — Courts  of  equity  should  allow  a  reason- 
able delay  and  indulgence  to  enable  the  parties  to  establish  their  rights* 
instead  of  dcpriying  parties  of  their  substantial  rights  for  a  mere  tech- 
nical error  or  omission.     0*Meara  v.  North  American  M.  Co.,  633. 

9.  Dkkd — Spkixiso  Name  Wbonq.— A  party  executing  a  deed  cannot  aToid 
it  because  he  spells  his  name  wrong  in  signing  it.     Id, 

10.  Tbust  Deed— Equitable  Deed  and  Rights  of  G&amtbb. — When  one 
deeds  all  his  interest  in  a  mining  company  to  trustees,  and  afterwards 
conveys  the  same  feet  with  covenants  of  warranty  to  another  party,  the 
last  grantee  takes  an  equity,  and  is  entitled  to  the  shares  to  be  issued  in 
lieu  of  these  feet.     Id. 

11.  Idem  —Issuance  of  Miniko  Stock. — When  trustees  of  a  mining  company 
issue  stock  to  the  party  equitably  entitled,  the  court  will  not  compel 
them  to  issue  to  another,  especially  when  that  other  can  only  show  his 
claim  by  establishing  his  own  fraud.    Id, 

12.  Equfty — Well  bemove  cloud  upon  Title.—  Courts  of  equity  independ- 
ent of  the  statute  might,  in  a  proper  case,  remove  a  cloud  from  title, 
ioic  V.  Staples,  723. 

13.  Idkm.— Courts  of  equity  will  always  interfere  to  protect  one  from  the 
operation  of  a  deed  which  is  void,  or  from  some  cause  onght  not  to  be 
enforced,  unless  the  deed  is  void  on  its  face,  when  there  is  no  necessity 
for  such  interference.     Id, 

11.  Idem— Lost  Deed — Possession  of  Pbopebtt. — Where  the  possession  of 
the  realt}'  is  in  a  corporation  holding  for  the  benefit  of  the  original 
owners  and  assignees,  and  willing  to  recognize  the  right  of  whoever  holds 
the  proper  assignment  or  transfer  of  the  property,  it  is  not  necessary  to 
bring  uu  action  at  law  preliminary  to  the  establishment  of  a  lost  deed, 
and  the  removal  of  a  cloud.     Id, 

See  CoBPOBATioN.  2;  Damages,  4;  Deed,  1;  Estatks  of  Deceased  Peb- 
soNs,  5,  G,  7;  Injunction,  1;  Judgment,  18,  20;  Mobtqags,  9;  Qcietino 
Title,  1;  Tenantin  Common,  3L 

ERBOB. 

1.  Ebbob— When  Immatebial. — When  a  court  errs  in  rejecting  testimony, 

but  after  further  proof  and  explanation  admits  the  testimony,  the  former 
error  bect>mes  immaterial  and  is  no  ground  for  reversing  the  judgment 
Siuith  V.  Sorih  American  Jf.  Co,,  357. 

2.  EuBoR  MUST  Affibmativelt  Atpeab — This  court  cannot  reverse  a  jn^* 

meut  unless  it  af&rmatively  appear  that  error  has  been  committed.  Notf 
itr  V.  li'iyfs,  oTG;  Champion  v.  ^e63;tOH.^,  781;  MltchtU  v.  Brombtrger,  855. 

3.  Elinors  tx>  J  rsmrY  Keveesal  must  be  Pbejudicial. — The  judgment  of  aa 

iulVnor  court  w  U  not  be  set  aside  on  appeal,  for  czrors  committed  on 
the  tritU  which  it  appears  could  not  have  prejndioed  the  appdlaat 
MiMttU  V.  BrX'mUcry^,  »55. 

^gi^  iicwxMEirc,  33,  34;  SrAixifEirr,  5. 
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ESTATES  UPON  CONDITION. 

.  Estates  upon  Condition — What  Constiiutes. — Where  a  written  agree- 
ment is  entered  into  by  which,  upon  certain  terms  and  conditions,  the 
parties  of  the  second  part  are  permitted  to  erect  a  steam  quartz  mill  on 
the  premises  of  the  party  of  the  first  part;  and  it  is  made  the  duty  of  the 
party  of  the  second  part  to  erect  the  mill  within  a  certain  time,  and 
among  other  things  to  pump  the  water  from  the  mine  of  the  parties  of 
the  first  part,  it  gives  the  parties  of  the  second  part  an  estate  upon  con- 
dition in  the  premises.     Hamilton  v.  Kneelandy  37. 

,  Idem. — No  precise  words  are  required  to  create  a  condition.  The  inten- 
tion  of  the  parties,  which  is  to  be  gathered  from  the  whole  instrument 
and  the  subject-matter  to  which  it  relates,  must  determine  the  question. 
Id. 

.  Idem — Common  Law  Rule  not  Kecoonized. — The  common  law  rule,  that 
a  condition  cannot  bo  reserved  to  any  but  the  grantor  and  his  heirs,  has 
not  been  recognized  as  the  law  in  this  country.    Jd. 

.  Estate  upon  Condition — Acjtual  Entry — Demand  op  Possession. — Upon 
a  breach  of  a  condition  upon  which  an  estate  is  held,  an  actual  entry  is 
not  necessary  to  defeat  the  estate;  a  demand  of  possession  is  sufficient. 
Id. 

ESTATES  OF  DECEASED  PERSONS. 

,  Estates  OP  Deceased  Pkbsons— Expenses  op  Administration. — The  per- 
centage allowed  by  law  to  administrators,  for  collecting  and  disbursing 
money,  is  one  of  the  expenses  of  administration  which  should  be  al- 
lowed in  preference  even  to  funeral  expenses.     Eskiie  of  Nicliolson,  433. 

.  Idem — Attobnets'  Fees. — Attorneys*  fees  may  or  may  not  be  properly 
charged  among  the  expenses  of  administration,  according  to  the  partic- 
ular circumstances  of  the  case.     Id. 

.  Idem — Insurance. — Insurance  paid  by  an  administrator  on  the  property 
of  a  decedent  ought  to  be  allowed  as  one  of  the  expenses  and  charges  of 
administration.  But  if  money  be  paid  for  insurance  under  circumstances 
showing  recklessness  and  want  of  proper  care  and  prudence,  the  court 
may  properly  refuse  to  allow  it.     Id. 

I.  Estates  op  Deceased  Pebsons — Suit  on  Aixowkd  Claims. — Our  statute 
in  regard  to  probate  matters  does  not  prohibit  bringing  suit  on  an  allowed 
claim,  but  simply  denies  the  plaintiff  costs  if  he  recovers  no  more  than 
the  administrator  was  willing  to  allow.  (Lewis,  C.  J.,  disseiUing.)  Cor- 
bett  V.  Rice,  840. 

i.  Idem — Jubisdiction  op  Coubts. — When  others  than  the  defendant  are  nec- 
essary parties  to  a  foreclosure  suit,  the  proceeding  cannot  be  in  the  pro- 
bate court,  but  must  be  in  equity.     Id. 

K  Idem. — When  only  the  mortgagee  and  the  representative  of  the  deceased 
mortgagor  are  necessary  parties,  the  probate  court  and  equity  courts 
have  concurrent  jurisdiction.     Id. 

'.  Idem. — In  those  cases  where  a  probate  court  has  jurisdiction  and  can  ad- 
minister full  relief,  it  is  in  the  discretion  of  a  court  of  equity  to  assume 
jariBdictiou,  or  turn  the  parties  over  to  the  probate  court.    And  if  a 
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court  of  equity  proceeds  with  the  foreclosure,  it  has  the  right  either  to 
allow  or  refuse  costs  to  the  mortgagee.    Id, 

8ee  Limitations,  8,  9. 

ESTOPPEL. 
See  Mining  Claims,  2. 

EVIDENCE. 

L  Evidence— Verdict  and  Judgment,  when  to  bk  given  in  Evidisci:-— 
To  entitle  a  verdict  and  judgment  thereon  to  be  given  in  evidence,  it 
must  be  between  the  same  parties  or  privies,  and  upon  the  same  point; 
except  where  the  verdict  or  judgment  is  upon  the  subject  of  a  public  nir 
ture,  such  as  customs  and  the  like.     G^Utr  v.  Iluffaker,  22. 

2.  Idem. — The  only  facts  which  a  verdict  establishes  are  those  whicli  are 
necessarj^  to  support  it,  and  upon  which  issues  has  been  joined.    Jd. 

3.  Idkm. — If  a  complaint  contain  several  counts  or  several  distinct  grounds, 
upon  either  of  which  a  recovery  could  be  had,  and  the  general  issue  is 
pleaded,  a  general  verdict  and  judgment  thereon  in  such  a  case  could 
not  be  given  iu  evidence  to  establish  all  the  grounds  upon  which  pbunt- 
iff  claimed  the  right  to  recover.     Id. 

4.  Takol  Evidence,  when  Admissible  to  Corbect  Mistakes  in  WBirtis 
In.stucmknt. — Parol  evidence  cannot  be  admitted  to  supply,  contradict, 
vary  or  euhirge  the  icords  of  a  written  contract,  except  in  a  proper  pro- 
ceeding to  correct  a  mistake  in  the  drafting  of  the  instrument.  Travis  t. 
Epstein^  9i. 

5.  Idem. — But  parol  evidence  may  be  admissible  to  prove  the  making  of  a 
separate  and  distinct  parol  contract  at  the  same  time  a  written  contract 
is  made.     Jd. 

C.  Evidence  Admissible  to  show  Mistake. — The  agreement  between  the 
parties,  and  the  circumstances  attending  the  settlement  may  be  intro- 
duced, with  other  facts  and  circumstances,  to  show  mistake.     Id. 
7.  Evidence — Declabahon  op  Vendor.— The  declaration  of  a  partner  or 
part  owner  iu  a  mill  which  is  building,  who  deeds  his  interest  in  the 
real  estate  to  his  partner,  but  continues  in  possession,  controlling  the 
proi)erty  just  as  before  the  deed  was  made,  may  be  taken  in  connection 
with  his  continued  possession  and  control  of  business  to  show  his  con- 
tinued interest  in  the  i)roperty.     Gregory  v.  Fnithinffhaviy  211. 

8.  Idem. — The  declarations  of  a  vendor,  made  before  the  sale,  of  his  inten- 
tion to  make  a  transfer  to  delay  his  creditors,  will  be  taken  as  evidence 
of  his  intention  in  making  a  sale,  but  a  knowledge  of  that  intention 
must  1^  brought  home  to  the  vendee  to  avoid  the  sale.     Id, 

9.  Idem — To  Establish  Fraud. — To  establish  fraud  the  motives  and  inten- 
tions of  the  parties  to  the  transaction  may  be  proven.     Id. 

10.  Evidence — Objections  ix)  mdst  be  made  in  the  Codbt  below.  —  The 
failure  of  the  plaintiff  to  prove  the  correctness  of  his  book  account,  or 
that  the  entries  were  made  at  or  about  the  time  of  the  transaction,  can- 
not be  take  n  advantage  of  for  the  first  time  on  appeal.  If  the  point  be 
not  made  iu  the  lower  court,  it  will  not  be  passed  upon  in  the  appdUte 
court.     Carp^uter  \ .  Jolvaaovc  &  "WaObdie!JL^*2iil, 
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1.  AcnoN  FOB  Money  Advanced — Etidence  in.— The  opmion  decides  -what 
proof  was  admissible  under  the  facts  of  this  case.     Huguet  v.  Oicen,  395. 

2.  Alibi — Evidenck,  -wkkn  Scfpiciknt  to  Establish. — When  the  defend- 
ant attempts  to  establish  an  alibi,  -which  if  established  -would  show  the 
impossibility  of  his  connection  wjth  the  offense  charged,  he  takes  on 
himself  the  affirmative  of  the  proof.  But  t  is  not  necessary  he  should 
establish  his  defense  by  preponderating  evidence.  It  is  sufficient  if  his 
evidence  is  such  as  to  raise  a  reasonable  doubt  whether  he  was  present 
at  the  place  where  the  offense  was  committed,  or  at  a  different  place, 
and  one  which  was  inconsistent  with  the  possibility  of  his  guilt.  State 
V.  Wattrmtan,  454. 

3.  Evidence  Divided  into  Thbeb  Classes. — Evidence  in  regard  to  its 
credibility  or  the  decree  of  conviction  which  it  must  produce  may  be  di- 
vided into  three  classes:^  First.  That  which  establishes  a  fact  beyond  all 
rensonabk  doubt.  Second.  That  which  establishes  a  fact  by  preponder- 
ating evidence.  Third.  That  which  only  renders  it  probable  that  a  fact 
may  exist,  or,  in  other  words,  reasonably  doubtful  if  it  does  not  ex- 
ist.    /(/. 

4.  Idem— SuFTiciENCY  of  Evidence  fob  Defense. — When  a  defendant  iu 
a  criminal  case  asserts,  by  way  of  defense,  the  existence  of  any  fact 
which  is  physically  incompatible  with  his  guilt  of  the  crime  charged,  it 
is  sufficient  to  entitle  him  to  an  acquittal,  if  his  evidence  in  support  of 
that  fact  reaches  only  the  third  class.    Id, 

5.  Notice  to  Pboduce  Pbomissobt  Note. — Upon  notice  to  defendant  who 
is  in  possession  of  note  sued  on,  to  produce  the  same,  and  failure  on  his 
part,  jilaintiflf  may  prove  contents.     McClusky  v.  Gerhauser,  271 . 

6.  Constable's  Cebtificate  of  Sale — Mat  bk  Attacked. — It  may  be 
proved  in  a  coUati-ral  proceeding  that  certain  property  was  not  actually 
sold  by  a  constable  at  a  judicial  sale,  notwithstanding  the  constable's 
certificate  of  sale.     ^fcDoruild  v.  Prescoil,  029. 

7.  Evidence  to  Contradict  Beoobd. — Oral  evidence  is  never  admitted  to 
contradict  the  record,  or  to  show  error  in  the  court  rendering  a  judg- 
ment   Ex  parte  Smithy  848. 

>ee  Assumpsit,  4;  Attoknet,  1;  Bills  and  Notes,  3;  Cbiminal  Law,  4,  5; 
Findings,  2;  Instbuctions,  3;  Mining  Claims,  7;  New  Tbials,  1,  2; 
Fabtnebship,  5,  0,  7;  Fleadings,  25;  Statement,  6. 

EXECUTION. 

.  Execution  must  be  Authobizkd  by  the  Judgment. — ^The  execution  must 
be  authorized  by  the  judgment,  and  must  follow  it  in  every  essential 
particular,  not  only  as  to  material  matters  of  form,  but  also  as  to  the 
amount  for  which  it  is  rendered.     Hastings  v.  Johnson,  523. 

.  Idem — When  sale  undeb  Execution  will  be  set  aside. — If  the  execu- 
tion is  issued  for  an  amount  materially  in  excess  of  the  judgment,  a 
levy  and  sale  made  to  satisfy  such  excess  is  nugatory  and  will  be  set 
aside  upon  the  application  of  any  person  interested,  or  whose  rights 
have  been  prejudiced  thereby.    Id. 

\,  Idem. — When  but  one  sale  of  property  is  made  under  such  an  execution 
and  on  amount  materially  exceeding  the  judgment  is  realized,  the  entire 
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proceedings  nnder  it  are  nngatory.  Bat  when  seyeral  levies  and  sales 
are  made  for  separate  sums,  only  such  sales  or  levies  will  be  considered 
void  are  made  to  satisfy  the  amoant  in  excess  of  the  judgment.    Id. 

4.  Idem. — When  the  discrepancy  between  the  judgment  and  the  execution 

is  a  mere  trifle,  levy  and  sale  will  not  be  disturbed,  but  when  it  is  ma- 
terial it  cannot  be  overlooked.     Id. 

5.  Idem.-  Only  the  original  claim  or  demand  draws  interest  after  judgment. 

When,  therefore,  an  execution  is  issued  directing  the  collection  of  inter- 
est on  the  interest  included  in  the  judgment,  and  a  sale  of  propertjis 
made  to  satisfy  such  excess  of  interest,  the  sale  is  nugatory,  even  against 
a  bona  fide  purchaser.     Id. 

6.  Ofpiceb— JusxnncATioN  of,  uxdkb  an  Execution. — An  officer  may  justify 

in  some  cases  under  an  execution  alone.  But  nnder  other  circnm* 
stances,  as  when  the  controversy  is  with  a  purchaser  whose  title  is  only 
defective  for  want  of  a  delivery,  the  officer  must  show  the  judgment  as 
well  as  the  execution.     McDonald  v.  Prtscott^  629. 

7.  ExETTTioN  —  Date  of  Judgment — Recitals  in  Shkbiff's  Deed.— Ore 

who  brings  an  action  to  receiver  real  estate  purchased  under  execntiou 
cannot  show  that  the  execution  issued  under  a  different  judgment  thin 
the  one  recited  on  its  face,  nor  can  he  contradict  the  recitals  in  the  deed 
nnder  which  he  claims.    Zabriskie  v.  Meade,  793. 

8.  Rkcitatjs  in  Deed. — If  a  defendant  in  execution  has  no  title  to  premises 

in  question,  either  at  the  date  of  sale,  or  at  any  time  subsequent  to  tb« 
period  when  the  judgment  was  rendered,  as  appears  by  the  recitals  iq 
the  execution,  in  the  advertisement  of  sale,  in  the  certificate  of  sale  and 
the  sheriff's  deed,  a  party  claiming  nnder  such  execution  sale  will  not  b« 
allowed  to  show  that  the  true  date  of  the  judgment  under  which  the  ex* 
ecution  was  ssued  was  lUfferent  from  all  those  recitals.    Id, 

See  Judgment,  23;  Stipuxjltxon,  1. 

EXPORTS. 
DEFDrmoNs,  1. 

FEES. 

Fees— CoixEcnoN  of,  in  Advance. — If  a  county  recorder  makes  a  reqnest 
for  advanco  payment  of  his  fees  for  receiving,  filing  and  recording  in« 
strumcnts,  and  the  request  is  voluntarily  complied  with,  it  does  not 
muke  ."^n  illegal  transaction,  but  it  is  the  legitimate  collection  of  monej 
for  services  to  be  rendered.     Davis  v.  Thompson^  17. 

See  Attornbts.  1,  2. 

FIXDIXG& 

1,  FnfrrsGs — When  Exceptions  to,  must  be  Taeen. — A  defective  finding  of 
f.*ot>i  is  uv>t  a  i^Tound  for  revtrsing  a  judgment  when  that  defect  is  not 
notioeNi  v>r  oomplained  of  in  the  court  below.  McChtstty  v.  Ofrktxtarr, 
oil. 

S,  FiNPiNvs*  OF  Corirr  rxsuFPOBTEp  bt  Evidence. — ^When  a  case  is  tried 
Wu«r>  « vvurt  withv^ut  a  yxry,  and  one  of  the  farts  foiond  by  the  judgt^^ 
att\l  tht*  \ery  one  on  vbieh  the  case,  in  his  opinion,  tnrna*  is  vhoUy  na- 
tMiVV^>x^^  ^?  ^^  «videnc«.  this  coort  will  not  txeaft  this  paitieskr  fia^ 
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ing  as  BurplnBage,  in  order  to  Riistain  the  judgment  on  other  findings, 
bnt  will  reverse  the  judgment.    Lockhnrt  v.  Mackiet  804. 

See  Appeal,  20;  Plkadings,  20,  21. 

FORCIBLE  ENTRY  AND  UNLAWFUL  DETAINER. 

1.  FoBciBLE   Entry  and  Unlawful   Detainer — Demand   fob  Possession' 

Mcrsi'  BK  Made.* — A  demand  of  posseAsiou  must  be  made  by  the  landlord 
before  bringing  suit  against  his  tenant  for  holding  over.  Paul  v.  Arm^ 
strong,  71. 

2.  Idem — Judgment  op  Confession  not  Authobized. — Judgment  upon  con- 

fession cannot  be  entered  in  a  justice's  court  in  an  action  for  forcible 
entry  and  unlawful  detainer.     Id.     {Per  Brosnan,  J.) 

3.  Wbit  of   Re-bkstitution,  Poweb  of  Court  to   Gbant. — The  probate 

court  has  the  power  to  issue  a  writ  of  re-restitution,  in  an  action  of  for- 
cible entry  and  unlawful  detainer,  brought  before  it  on  certiorari.    Id. 

4.   JUBISDICTION  OF  ACTTON  OF  FORCIBLE   EntBY  AND  UNLAWFUL  Dl-rPAINEB. — 

Though  the  Constitution  of  the  State  confers  the  jurisdiction  of  cases 
of  forcible  entry  and  unlawful  detainer  on  the  district  courts,  the  courts 
of  justices  of  the  peace  continue  their  jurisdiction  of  such  cases  until 
the  organization  of  the  district  courts  under  the  State  authority.  Ami- 
strong  V.  Paul,  109. 

5.  FoBCiBLK  Entry  and  Dktainkb — Jubisdiction  of  Distbict  Court. — The 

Constitution  confers  jurisdiction  on  the  district  courts  to  hear  and  de- 
termine actions  of  forcible  entry  and  detainer  without  any  special  legis- 
lative enactment  on  the  subject.     Iloopes  v.  Meyer,  366. 

6.  Idem— FoBFKiTUBE. — The  forcible  entry  act,  so  far  as  the  same  defines 

forfeitures,  etc.,  is  in  force.  That  part  of  it  which  directs  what  court 
shall  assume  jurisdiction  is  suspended  and  altered  by  the  Constitution. 
Id. 

7.  Repeal  of  Law — Effect  of. — The  repeal  of  the  act  takes  away  the  right 

to  impose  a  fine  for  its  violation  but  does  not  deprive  parties  of  their 
rights  acquired  by  contract  under  the  law  whilst  it  was  in  existence.  IcL 

8.  Demand  for  Rent,  how  Made. — Our  statute  does  not  require  a  demand 

for  rent  to  be  made  on  the  premises  at  a  late  hour  of  the  day  the  same 
falls  due  in  order  to  produce  a  forfeiture  of  the  premises  rented.  The 
only  demand  required  is  the  written  demand  for  the  money,  which  must 
be  made  after  the  rent  has  been  three  days  due .    Id. 

9.  FoBciBLE   Entby  AND  UNLAWFUL   Detaineb  —  Tbeble  Damaqes.— The 

question  of  damages  in  actions  of  forcible  entry  and  unlawful  detainer 
discussed:  Held,  that  there  can  be  no  treble  damages.    Id, 

FORFEITURE. 

See  Abandonment,  3;  Fobcible  Entby  and  Unlawful  Detaineb,  6;  Min- 

INQ  Claims,  4;  Roads,  2. 

FRAUD. 
Bee  Attachment,  6;  Equity,  4;  Evidenge,  9;  MosTaAas,  11. 

GOLD  COIN. 
See  Coksxitution,  10,  11;  Judomeztt.  7,  19, 
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grand  jury. 

8ee  Indiotmknt,  3,  5,  C. 

GUARANTY. 

1.  Contracts  of  Gcarahtt  must  bk  in  "Writiko. — The  contract  of  grunnty 

to  be  effectual  must  be  in  writing,  and  most  express  the  consideration 
npou  which  it  is  based.  Where,  therefore,  a  stranger  to  a  promisson 
note  indorses  it  in  blank  at  the  time  of  its  execution,  though  be  be  i 
guarantor  of  the  note,  yet  he  cannot  be  holden  upon  it  where  there  is 
no  such  contract  in  writing  expressing  the  consideration  for  his  under- 
taking.    Van  Daren  v.  Tjader^  322. . 

2.  Gdabaktor  of  Notk — What  Notick   Entttlkd   to. — A  guarantor  of  i 

promissory  note  wiU  not  be  discharged  by  the  failure  of  the  holder  to 
demand  payment  and  give  strict  notice  of  non-payment.  Reasonable 
notice  of  the  dishonor  of  the  note  is  all  that  he  is  entitled  to.    Id. 

m 

3.  Contract  of  Gdarantt  must  Express  Considsration. — A  contract  of 

guaranty,  though  made  at  the  time  of  the  principal  contract  and 
upon  the  same  consideration,  must,  nevertheless  be  in  writing,  signetl 
by  the  i)arty  to  be  changed,  and  must  express  the  consideration  which 
sustains  it.     Id, 

4.  CoNsiDKBATioN  AND  Proioss. — ^Tho  promise  to  answer  for  the  debt  of 

another  and  the  consideration  for  that  promise,  need  not  be  contained 
in  the  sjune  paper,  provided  the  signature  of  the  grantor  can  be  cod* 
nected  with  both.  A  note  imports  consideration  to  the  maker,  bnt  it 
does  not  import  a  consideration  for  a  guaranty  of  its  payment  by  a  third 
party.     Id. 

5.  Guarantt,  WRrriNo  must  Show   Conhedkratioh.  —  The   intent  of  the 

statute  of  frauds  seems  to  be  that  the  writing  itself,  without  extraneons 
eridejice  should  show  the  consideration  for  the  guaranty.     Id.  323. 

HABEAS  CORPUS. 

1.  Sxonox  TxN  OF  Habeas  Corpus  Act  Conbtrubd. — Bdd,  that  under  this 
act.  the  return  should  fully  state  why  the  prisoner  is  detained,  and  if 
tht  rc^  is  any  written  authority  for  the  detention,  a  copy  thereof  should 
be  s^t  forth  in  the  officer's  return,  in  addition  to  the  general  statement 
of  the  <:^*use  of  the  detention.     Ex  parit  Salge,  379. 

2*  HABKAsCoRprs — Commitment,  when  Sufficient. — A  regular  commitment, 
nnaer  the  sc<d  of  the  court,  properly  attested,  reciting  all  the  mateml 
facts  of  the  jndirmrnt^  is  sufficient  to  authorize  the  waiden  of  the  state 
prisi^u  :o  hold  the  prisoner.     Ei  parlt  Smiik,  S48. 

3.  Ii^ilM— What  wnx  not  bs  Retitwed. — Habeas  cotptu  is  not  the  proper 

writ  tw)  n^Tiew  the  decisions  of  a  coozt  and  correel  its  enars  or  amend 

its  iiTtMT^'darities.     Jd^ 

See  Pardon.  2,  3. 

HOMESTEAD. 

1.  noiMii!sxiuix»— Wrat  it  Incxuivesl — The  law  exempts  from  foseed  mk  a 
timet  v\f  land  «.>&  which  the  homestead  is  located  to  tlie  extent  of  fits 
doUazs  in  TmhM»  and  does  not  limit  or  pttteuibe  tiie  o4her  — i 
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to  which  the  land  may  be  pnt  if  one  use  it  for  a  homestead.  It  makes 
no  difference  that  the  land  is  divided  by  imaginaiy  lines.  The  entire 
tract  of  land,  if  not  exceeding  five  thousand  dollars  in  value,  is  pro- 
tected.    Cliirk  V.  Shannoriy  447. 

2.  Idem — Mobtqaob   upon,  mxtst  be  Exeoqtsd  by  Husband  and  Wine. — 

When  the  homestead  tract  of  land  does  not  exceed  five  thousand  dollars 
in  value,  the  husband  cannot  execute  a  mortgage  on  any  portion  thereof 
without  the  concurrence  of  the  wife.    Jd. 

3.  HoMESTRAD — How  DEDICATED. — Erecting  a  house  and  residing  therein 

with  one*s  family  dedicates  that  building  as  a  homestead.  It  makes  no 
difierence  that  the  house  erected  is  large  or  suitable  for  a  lodging  house 
and  used  for  such  purpose.    OMman  v.  Clark,  516. 

I.  Idem — How  Divested. — Being  once  dedicated  as  a  homestead,  it  can  only 
be  divested  of  that  character  by  the  joint  deed  of  husband  and  wife.   Id, 

>.  Ii>KM— CiaAim  op,  How  made. — The  statute  which  requires  the  owner  of 
the  property  to  make  his  claim  of  homestead  is  merely  directory,  and  if 
the  husband  does  not  make  such  claim  and  point  out  the  homestead 
property  to  the  officers  when  it  is  levied  on,  the  wife  may  do  so.    Id, 

!.  Idem — HiaHTs  of  Wife. — The  Constitution  and  the  law  have  given  the 
wife  certain  rights;  the  failure  of  the  legislature  to  point  out  the  par- 
ticular manner  in  which  she  shall  assert  them,  is  immaterial.  She  may 
come  into  a  court  of  equity  according  to  the  established  forms  and 
usages  of  that  court,  and  obtain  any  equitable  relief  to  which  she  is 
entitled.    Id, 

HOMICIDE. 

liTBDEB — Inbtbuotionb. — The  court  gave  the  following  instruction:  *'If  the 
jury  find  from  the  evidence  that  James  Kelly,  on  or  about  the  time 
alleged  in  the  indictment,  received  a  mortal  wound  of  which  he  died, 
in  Storey  county,  within  a  few  days  thereafter,  caused  by  a  shot  from  a 
pistol  in  the  hands  of  defendant,  and  that  said  pistol  was  discharged 
accidentally;  yet  if  they  find  that  defendant  was  exhibiting  said  pistol  in 
a  rude,  angry  and  threatening  manner,  and  not  in  necessary  self-defense, 
and  that  such  act  in  its  consequences  naturally  tended  to  destroy  the 
life  of  a  human  being,  then  they  may  find  defendant  guilty  of  murder." 
BeUl,  correct    State  v.  KeUy,  188. 

See  Manslauohteb,  1. 

IMPOST. 
See  Definitions,  1. 

INDICTMENT. 

,  Indictment — Statutobt  Offenses,  How  Stated. — An  indictment  should 
charge  a  statutory  offense  in  the  words  of  the  statute  creating  it,  or  In 
words  of  similar  import.    People  v.  Logan,  89. 

.  Idem. — ^The  crime  must  be  directly  and  positively  charged  and  not  argu- 
mentatively.    The  want  of  a  direct  allegation  of  anything  material  to 
the  description  of  the  substance,  nature  or  manner  of  the  offense, 
cannot  be  supplied  by  any  intendment  or  implication  whatever.    Id, 
KvT.  DKG.--58 
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3.  Indictmsmt — Whbn  should  not  bk  Quashed. — An  indictment  Bhonld  not 

be  qaashed  merely  becanse  the  grand  jury  reoeiyed  some  illegal  or  io- 
competent  testimony.  If  there  is  any  legal  testimony  to  sastamit,it 
should  not  be  set  aside-    StcUe  t.  Logan,  427. 

4.  Idkm — Whkn  may  be  Set  Aside. — If  there  is  nothing  to  support  the  \M 

but  evidence  clearly  incompetent  and  which  would  not  be  admiaable  st 
the  trial,  as  the  testimony  of  a  person  rendered  incompetent  by  cooTic* 
tion  of  an  infamous  crime,  the  indictment  may  be  set  aside  on  motioa 
before  plea.  Id, 
6.  Idem — Tsstimont  of  Grand  Jubobs  Inaduissibzji. — But  to  authorize  the 
setting  aside  of  an  indictment,  even  where  there  is  no  competent  evi- 
dence  to  support  it,  that  fact  must  appear  by  proof,  independ^t  of  tb« 
testimony  of  the  grand  jurors  who  found  the  bill,  for  it  is  iuadmisalle 
for  them  to  show  that  the  indictment  was  found  without  testimonj  or 
upon  insufficient  testimony.    Id. 

6.  Idem. — Grand  jurors  may  be  called  to  testify  against  a  witness  who  is 

indicted  for  perjury,  to  prove  what  was  sworn  to  before  them,  or  to 
show  that  the  indictment  is  not  found  by  the  requisite  number,  bat  the 
testimony  of  a  grand  juror  cannot  be  received  io  impeach  or  affect  the 
findings  of  his  fellows.     Id. 

7.  Indictment — Need  not  be  Signed  bt  Dibtbict  Attobspet. — There  is  no 

statute  requiring  a  district  attorney  to  sign  an  indictment.    StaU  t. 

JSa/^,831. 

See  Judgment,  15. 

IXJTJNCTION. 

tssjUNcnoN — When  it  wux  be  Issued. — The  legislature  has  an  undoabted 
right  to  confer  upon  the  county  commissioners  power  to  open  rotds, 
upon  a  proper  compensation  being  made  to  those  whose  property  is 
taken  for  snch  purpose,  but  until  such  compensation  is  made,  there  is 
no  iKtwer  within  the  state  which  can  legally  appropriate  the  property  of 
the  citiien,  except  in  certain  cases  mentioned  in  section  2,  article  1,  of 
the  state  constitution.    Cha9Hpi0m  v.  Sessiohs,  405. 

See  Appeal,  13;  Commissionbbs,  8. 

IXSTBUCnONS. 

1.  iNSTErcnoNs — Cbiminal  Law — When  Beasoicb  fom  Bkfubino  Issnro- 
tioxs  shocld  be  Given. — When  a  defendant  in  an  indictment  for  mur- 
der asks  fv>r  an  instruction  which  is  clearly  law,  the  court  should  give  it 
although  the  same  legal  proposition  may  be  substantially  set  out  in  tn- 
othtr  instmctictn  given  by  the  court.  At  least,  if  such  instructioa  is 
nf u^aed  iu  prv^nce  of  the  jury,  the  court  must  state  it  is  only  refused 
biev^us^  already  given,  substantially,  in  another  instruction.    Ptoph  ▼• 

9«  Ij>K3I — l\>rET  CANNOT  InSJBLXT  THE  JUBT  AS  TO  THB  FaCTS^ — WhCTB  tn 

in^ruction  a&ked  by  defrndant  assumes  the  existeiioe  of  a  fact  not  id> 
mitti^l  by  the  (Mosecution,  the  court  should  refoss  to  gire  it  in  that 

X  Idkm — ^EvaMOKs — Weigst  or,  Detsbmobd  bt  twm  Jubt. — ^H  it  enor 
iii  t^  OMUt  to  stakte,  in  the  presence  of  fhb  juy,  tlHift  Iks  s^uBMiit  of 
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connsel  in  regard  to  facts  in  the  case  is  not  tenable;  that  there  is  no 
evidence  to  support  the  hypothesis  of  counsel.  The  weight  of  evidence 
and  its  effect  in  proving  secondary  facts  is  to  be  determined  by  the  jury. 
Id. 

4.  OsAii  Instruotioks  cannot  bk  Givtcn  except  by  Consent. — The  court 
cannot  give  any  instruction  verbally,  unless  the  prisoner  assents,  and 
that  assent  must  affirmatively  appear.     Id, 

5.  BfiMABES  OP  Court,  when  Equivalent  to  an  Instruction. — A  remark 
made  by  the  presiding  judge,  in  the  hearing  of  the  jury,  has  precisely 
the  same  effect  as  if  given  as  a  formal  instruction.  Id. 

C.  Instbuctions—Gkneral  KuiiE  OF  Law — Exckptions.  — When  a  court  is 
laying  down  a  general  rule  of  law,  it  is  not  improper  to  notice  exceptions 
to  the  g  neral  rule  or  such  circumstances  as  will  prevent  its  operation. 
People  V.  GUason,  143. 

7.  iNSTBUcnoMS  Part  of  the  Becord. — Instructions  which  are  filed  with 
the  indorsement  of  the  judge  are  a  part  of  the  record,  and  the  action  of 
the  court  thereon  maybe  reviewed  without  any  formal  bill  of  exceptions. 
Id. 

8.  Instruction — Good  Character  of  Defendant.  —  An  instruction  that 
*'  the  good  character  of  the  defendant  could  only  be  taken  into  consider- 
ation when  the  jury  have  reasonable  doubt  as  to  whether  the  defendant 
is  the  person  who  committed  the  offense  with  which  he  is  charged:" 
Held,  correct.    Id. 

9.  Idem— Involuntary  Manslaughter. — It  was  not  error  in  the  court  be- 
low, after  defining  involuntary  manslaughter,  to  add:  **  The  drawing  of 
a  deadly  weapon,  in  a  rude,  angry  and  threatening  manner,  not  in  nec- 
essary self-defense,  is  an  unlawful  act  within  the  meaning  of  our 
statute."    Id. 

0.  Idem — Venue  must  be  Proven. — To  convict  one  on  trial  for  murder,  it 
is  necessary  not  only  to  prove  the  prisoner  committed  the  offense 
charged,  but  committed  it  within  the  territorial  jurisdiction  of  the  court 
and  grand  jury,  where  the  indictment  is  found.  The  defendant,  under 
all  circumstances,  is  entitled  to  an  instruction  embodying  this  principle 
of  law.  Id. 

1.  Charge— When  not  Prbjxtdicial. — The  language,  "A  ruffian,  out  of 
mere  wantoness,  firing  into  a  crowd  upon  a  sudden  motion,  is  as  guilty 
as  if  he  had  Iain  in  wait  for  his  victim,  '*  used  by  the  court  in  stating  a 
hypothetical  case  to  the  jury:  Heldy  not  to  be  prejudicial  to  defendant. 
StaU  V.  Kelly,  188. 

2.  Instructions  need  not  be  Repeated. — When  a  judge  gives  an  instruc- 
tion to  the  jury  on  any  point  which  is  clear  and  intelligible,  we  do  not 
think  he  is  bound  to  repeat  it  in  language  of  counsel,  wh.'ch  is  substan- 
tially the  same  but  less  clear,  and  therefore  liable  to  be  misunderstood. 
State  V.  Waterman^  454. 

3.  Ambiguous  Instruction. — An  instruction  to  the  jury  in  regard  to  the 
effect  to  be  produced  by  a  certain  letter  alleged  to  have  been  written  by 
defendaut,  construed:  Held,  ambiguous.   Id. 

4.  Bkmabxb  of  a  Judge,  when  Proper. — The  statute  which  requires  the 
charge  or  instruction  of  the  court  to  be  in  writing,  is  not  violated  by  the 
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judge  telling  the  jury  that  he  could  not  instruct  them  as  to  mattere  of 
fact  Id. 

15.   iNKTBUCnONS    NOT  APPLIOABLR    TO    THE   GaBB    MAT  BB    BeFUSXD.  — When 

the  court  refuses  to  give  an  instruction  containing  a  correct  legal  princi- 
ple, and  there  is  nothing  in  the  transcript  to  show  whether  it  was  or  tu 
not  applicable  to  the  caise  in  which  it  was  asked,  we  may  presume  the 
refusal  was  on  the  ground  that  it  was  not  applicable  to  the  case  on  tmL 
If  the  court  give  au  instruction  which  is  wrong  in  regard  to  a  mere  ab- 
stract principle,  which  the  record  affirmatively  shows  had  no  application 
to  the  case  on  trial,  this  will  not  be  held  error.  Siale  v.  Waterman,  454; 
State  v.  Squaires,  739. 

Bee  HoMiciDB,  1;  Mansi«auohtbb,  1;  Watbb  Kiqht,  2. 

INTEEEST. 

1.  Legal  Ikterkbt. — Interest  exceeding  ten  per  cent.  per«nnum  caxmotlw 

recovered  unless  the  promise  to  pay  it  be  in  writing.  WtUiams  t.  Glas- 
goic,  447. 

2.  Intebkst  on  Note  after  Matubity. — The  statute  gives  damages  at  the 

rati,'  of  ten  per  cent,  per  annum  for  the  withholding  of  money  generallj. 
But  for  withholdiug  of  money  which  bears  a  higher  rate  of  interest  bj 
contract,  n  corresponding  damage  for  withholding  is  allowed.  And  that 
higher  interest  is  allowed,  although  the  contract  itself  does  not  proTide 
for  such  higher  rate  after  maturity  of  the  debt.  McLane  v.  Jbrams,  716. 
See  BiLj£  AND  Notes,  1;  Contbacts,  1;  Exboution,  5. 

ISSUE  OF  FACT. 
See  Death,  1,  3. 

JOINT  ACTIONS, 
See  Actions. 

JUDGMENT. 

1.  Judgment,  when  Finax. — A  judgment  is  as  final  when  pronounced  by  the 
court  as  when  it  is  entered  and  recorded  by  the  clerk  as  required  by 
Htutnte;  the  judgment  is  the  judicial  act  of  the  court;  the  entry  is  the 
ministerial  act  of  the  clerk.  Calif omia  State  Telegraph  Co.  v.  PaUerson, 
124. 

2.  Idkm. — If  the  decision  of  the  court  finally  disposes  of  the  action,  and 
nothiiiii  further  is  to  be  done  by  it  to  complete  that  disposition,  it  is  a 
final  judgment  from  which  un  appeal  will  lie  under  our  statute,  whether 
it  be  i»erfeeted  by  entry  in  the  judgment-book  or  not.     Id, 

3.  What  Constitctks  a  Judgment — Right  of  Appkai.. — The  decision  of 
the  court  is  the  judgment;  the  entrj-  by  the  clerk  is  the  evidence  of  it 
lutrely.  The  right  ui  appeal  under  our  practice  act  does  not  depend 
upon  the  entry  or  perfection  of  the  judgment  of  the  lower  court,  bnt 
upon  the  rendition  of  it.     Id,  125. 

4.  Final  Jui>GMKNT.~When  a  judge  orders  a  judgment  in  a  cause,  and  that 
order  is  entered  on  the  journal  or  minutes  of  the  court,  and  no  furtlier 
facts  are  to  be  ascertained  to  determine  the  extent,  amount  and 
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ier  of  that  judgment,  bat  there  simply  remains  the  clerical  duty  of  en- 
tering in  the  judgment-book  that  which  the  court  has  determined  and 
ordered  to  be  entered,  this  is  a  final  judgment  from  which  an  appeal 
lies.     Id. 

5.  JiTDOMEMT  BT  DEFAULT  AFTBB  Answkb  Filed. — ^Aftcr  an  auswer  is  filed, 
judgment  cannot  be  entered  by  default,  although  the  answer  may  not  be 
served.    Maples  v.  GelUr,  195. 

6.  Judgment  BT  Default  C5onfinkd  to  Pbayeb  op  Complaint. — Where  judg- 
ment by  default  i^  taken,  the  plaintiff  is  confined  to  a  recovery  of  the 
particular  amount  or  thing  demanded  in  the  prayer  of  the  complaint. 
Burling  v.  Goodman,  266. 

7.  Idem— Specific  Kind  of  Monkt. — ^Where  the  demand  is  for  judgment 
iu  federal  currency  generally,  that  is,  in  dollars  and  cents,  a  party  can- 
not recover  a  judgment  upon  a  default  payable  in  a  specific  kind  of 
money — gold  coin,  for  instance — especially  if  the  latter  kind  of  money 
exceed  the  former  in  actual  value.  Before  the  passage  of  the  specific 
contract  act,  the  district  court  had  no  power  to  render  judgment  for  any 
specific  kind  of  money,  or  order  that  it  be  satisfied  only  by  gold  or  silver 
coin.     Id, 

8.  Judgments — Pbksumptions  in  favob  of. — An  appellate  court  will  pre- 

sume that  the  judgment  of  the  lower  court  was  sustained  by  the  evi- 
dence in  the  absence  of  a  showing  to  the  contrary.  CarpeTiter  v.  Johnson 
&  WaddeU,  281. 

9.  Judgment  whkn  undeb  Conteol  of  Coubt. — During  the  term  in  which 
judgment  is  rendered  the  court  has  complete  control  of  it,  and  upon  a 
proper  showing  may  set  it  aside.    Ballard  v.  PurctU,  290. 

0.  PowKB  OF  Appellate  Coubt  to  bkvebsb  Judgment. — If  an  appellate 
court  finds  in  the  investigation  of  a  case  that  the  facts  stated  in  the  com- 
plaint, with  all  legal  intendments  in  its  faivor,  will  not  support  the  judg- 
ment, the  court  can  do  no  less  than  reverse  such  judgment,  although 
counsel  may  not  have  hit  on  the  proper  grounds  for  asking  a  reversal. 
Van  Doren  v.  Tjader,  322. 

1.  Judgment  Entebed  in  Vacation  Void. — A  judgment  rendered  during 
vaoitiou  on  demurrer  is  irregular  and  void.     Champion  v.  Sessiotis,  404. 

2.  Joint  Liability. — Persons  jointly  liable  must  all  be  made  defendants, 
and  a  joint  judgment  rendered  against  all.    Keller  v.  Blasdel,  413. 

3.  Judgment,  when  not  a  Bab. — A  judgment  not  upon  the  merits  is  not  a 
complete  bar,  nor  can  it  be  used  as  evidence  in  another  action  to  estab- 
lish the  facts  constituting  the  merits  of  the  action  in  which  it  was  ren- 
dered.    Van  Vliet  v.  Olin,  417. 

4.  Idem. — The  voluntary  dismissal  of  an  action  by  the  plaintiff  can  settle 
no  rights  of  property  between  him  and  the  defendant,  nor  is  it  an  ad- 
mission of  any  right  whatever  in  the  defendant.    Id, 

5.  Final  Judgment. — An  order  of  the  district  court  quashing  an  indictment, 
discharging  the  defendant  and  exonerating  his  bail,  is  a  final  judgment 
from  which  an  appeal  may  be  taken.     State  v.  Ixxjan,  427. 

6.  Idem. — A  judgment  is  final  which  completely  di8(K>ses  of  the  action.  To 
make  it  final  it  is  not  necessary  that  the  rights  of  the  parties  should  bo 
finally  determined,  or  that  it  bo  upon  the  merits.  It  is  final  if  it  dis- 
poses of  the  particular  suit  iu  which  it  is  rendered.    Id, 
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17.   JUDOMXNT  ON  DkMUBBXB — ^WhXN  NOT  A  BAB  TO  AnOTHEB  ACTION. — Ab  Ords 

made  by  a  ooart  which  pnrporto  first  to  be  a  judgment  on  demurrer  to  a 
complaint,  aud  then  shows  by  a  comparison  of  the  recitals  of  the  order 
and  what  appears  in  the  pleadings  oT  the  case  that  it  was  fomided  on 
facts  which  accraed  after  the  filing  of  complaint,  and  were  only  made  to 
appear  by  the  answers,  and  when  there  was  no  trial  or  admiKsion  of  the 
truth  of  these  facts  by  the  plaintiff,  cannot  be  held  to  be  a  judgment  on 
the  merits  so  as  to  bar  another  action.    Gibson  y.  MUne^  440. 

18.  Idem— Dismissal  of  Bill  to  knfobck  Yendob's  Lien. — A  decree  dismiss- 
ing a  bill  filed  to  enforce  a  yendor's  lien,  even  if  that  decree  was  final 
and  A  bar  to  any  further  proceedings  to  enforce  such  a  lien,  wonld  not 
be  a  bar  to  an  action  of  ejectment  by  the  same  party.  Nor  would  it  de* 
prive  the  party  of  the  right  to  avail  himself  of  the  benefits  of  his  legid 
title  when  made  a  party  defendant  in  an  equitable  proceeding.    Id. 

19.  Judgment  pob  Gold  Coin  kbboneous. — A  verdict  and  judgment  for  gold 
coin  expressly  is  erroneous.  MitcJidl  v.  Brombergtr,  513;  Fox  v.  Bartlw, 
521;  Sigismund  v.  Troianovich,  522;  Hastings  v.  Burning  Jiosootr,  616; 
Clark  V.  Burning  Moscow ^  619;  GiUig  v.  Burning  Moscow,  620;  ShoUs  y. 
SUad  cfc  Hunt,  627;  Miller  v.  Cherry,  683;  Hastings  v.  Johnson,  708. 

20.  JuDOMKNT— When  Coubt  of  Equity  mat  give  Rklikf.— A  court  of  chan- 
cery may  relieve  from  a  judgment  at  law,  after  the  law  court  has  lost  all 
jurisdiction.  But  it  must  be  upon  a  bill  filed  in  a  proper  case.  Thia 
equitable  relief  cannot  be  granted  on  motion.  KHUp  v.  Empirt  MiU  Co., 
559. 

21.  Final  Judgment — But  One. — There  cannot  be  two  final  judgments  in  the 
same  action.     Low  v.  Crown  Point,  599. 

22.  Idem — Appeal  fbom  Inteblocutoby  Obdeb. — No  appeal  lies  from  an 
order  made  before  final  judgment,  except  in  such  cases  as  expressly 
authorized  by  statute.     Id, 

£3.  Void  Judgments. — An  appellate  court  will  set  aside  or  modify  void,  as 
well  us  erroneous,  judgments.     Hastings  v.  Burning  Moscow  Co.,  616. 

2i.  Sale  on  Execution  undeb  an  Ebboneous  Judgment. — How  Set  Aside.— 
Even  if  the  supreme  court  on  appeal  from  a  judgment  might  order  an 
execution  and  sale  made  before  appeal  to  be  set  aside,  yet  it  is  clear  that 
the  district  court  after  case  reversed  has  concurrent  jurisdiction  to  do 
the  same  thing.  It  is  the  proper  practice  after  a  judgment  has  been  re* 
versed  in  this  court,  to  move  in  the  court  below,  when  these  facts  justify 
such  proceedings,  to  set  aside  a  sale  made  on  execution  under  an  erro- 
neous judgment.     Hastings  v.  Burning  Moscow  Co.,  621. 

25.  Idem — Void  Judgmenis. — Sales  under  a  void  judgment  are  a  nullity.  But 
siileii  under  a  judgment  merely  erroneous  are  good,  and  pass  the  title  to 
the  property  sold.     Id. 

20.  Idkm. — Whilst  the  mere  reversal  of  a  judgment  will  not  invalidate  a  sale 
regularly  made,  there  is  no  doubt  courts  may,  under  proper  circum- 
stances, (when  the  rights  of  innocent  parties  are  not  thereby  injuriously 
affected)  set  aside  such  sales.     Id. 

27.  Idem — Judgment  Payable  in  Gold  Coin. — A  judgment  for  so  mudi 
money  to  l>o  paid  in  gold  coin  is  not  void.  The  judgment  is  valid,  bnt 
the  clause  requiring  it  to  be  paid  in  coin  is  invalid.  All  parties  azs 
bound  to  notice  the  invalidity  of  the  latter  dauae.    id. 
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28.  Idem — When  Sale  should  be  Set  Aside. — Sales  made  under  erroneous 
judgments  will  be  set  aside  as  far  as  can  be  done  without  injury  to  third 
parties.  When  a  judgment  is  reversed  the  parties  should,  as  near  as 
possible,  be  restored  to  the  condition  they  were  in  before  error  was  com- 
mitted. A  third  party  purchasing  at  a  judicial  sale,  and  pa3nDg  his 
money,  ought,  as  a  matter  of  policy,  to  be  protected.  When  the  judg- 
ment is  merely  modified,  and  the  plaintiff  has  been  the  purchaser  of 
property,  it  may  or  may  not  be  necessary  or  proper  to  set  aside  a  pre- 
vious sale .    Id, 

29.  Mistakes  in  Judgment — ^When  Cobbkcied. — The  mistake  in  the  calcula- 
tion of  the  amount  for  which  judgment  should  have  been  rendered, 
should  have  been  corrected  by  motion  in  the  lower  court.  Rovoard  v. 
Richards,  648. 

30.  Judgment  pob  Gold  Coin  Ebboneous. — ^A  direction  in  a  foreclosure 
decree  to  sell  mortgaged  property  for  gold  coin  only,  is  injurious  to  one 
holding  a  subsequent  lien,  and  such  subsequent  lieu-holder  may  appeal 
from  the  judgment  and  have  it  reversed.     Miller  v.  Cherry,  683. 

31.  Judgment — Motion  to  Set  Aside — ^Whkbe  Made. — There  being  noth- 
ing in  the  record  on  which  this  court  could  act  in  setting  aside  the 
alleged  sale  under  an  erroneous  judgment,  the  appellant  must  seek  his 
remedy  by  motion  in  the  court  below.     Id. 

32.  Judgment  against  Individuals  —  Fikm  Name. — When  a  company  is 
sued,  under  the  provisions  of  our  practice  act,  by  its  firm  name,  and 
subsequently  on  trial  it  is  proved  who  compose  that  company,  judgment 
may  go  not  only  against  the  company  property,  but  against  individuals 
composing  that  company.  Gilligf  Moil  dk  Co,  v.  Lake  Bigkr  Road  Co., 
727. 

33.  Clerical  Ebbobs  in  Judgment — How  Amknded. — Courts  of  record  may 
always  amend  a  clerical  error  in  a  judgment  or  order  at  a  subsequent 
term,  when  the  error  is  shown  by  the  record,  and  there  is  no  necessity 
to  resort  to  other  evidence  than  is  afforded  by  the  record  to  correct  the 
error.     Sparrow  cfe  Trench  v.  Strong,  869. 

34.  Idem — Pendency  of  Wbtt  op  Ebbob. — Held,  that  the  pendency  of  the 
writ  of  error  is  not  an  impediment  to  the  amending  of  the  record  so 
as  to  correct  clerical  errors.     (Bbobnam,  J.,  dissenting.)     Id. 

See  Appeal,  5,  7,  8,  12;  Cbiminal  Law,  1,  2,  3;  Divobce,  1;  Ejectment,  8; 
EviDKNCE,  1,  2,  3;  Execution,  1,  2,  3,  4,  5,  7,  8;  Fobciblb  entby  and 
Unlawful  Detaineb,  2;  Justice  of  the  Peace,  5,  6;  Belease,  1,  3; 
Beplevtn,  1;  Taxes,  15. 

JUDGMENT  BY  DEFAULT. 
See  Appeal,  4,  17;  Damages,  1;  Judgment,  5,  6,  7. 

JUBAT. 

JuBAT — Fobm  of.— a  jurat  in  this  form  is  good:  "Subscribed  and  sworn  to 
.before  me.    A.  B.,  Clerk;  by  C.  D.,  Deputy  Clerk." 

JUBOB. 
See  JuBT. 
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JURY. 


1.  JuBon — When  Coubt  mat  Excuse. — When  there  is  any  probability  that 

a  juror  is  disqualified,  and  the  court  is  unable  to  determine  it  by  reason 
of  its  inability  to  establish  the  fact  constituting  such  disqualification,  it 
is  not  required  to  hazard  the  regularity  of  its  proceedings  by  permitting 
such  person  to  sit  as  a  juror,  but  may  excuse  him  at  any  time  before  he 
is  charged  with  the  case.    State  v.  KeUy,  188. 

2.  JcBORs,  CoMPETKNCY  OF. — The  uso  of  intoxicstiug  liquor  by  a  juror  dozing 

the  progress  of  a  trial,  or  after  the  case  has  been  submitted,  unless  fur- 
nished by  the  party  in  whose  favor  the  verdict  is  given,  or  unless  it  is 
shown  that  intoxicating  efiects  were  produced,  is  no  ground  for  setting 
aside  the  verdict  or  awarding  a  new  trial.     Richardson  v.  Jones,  312. 

3.  Idem. — Every  irregularity  on  the  part  of  a  jury  does  not  authorize  the 

verdict  to  be  set  aside  unless  the  party  complaining  shows,  by  reason- 
able prebumption,  at  least,  that  he  has  been  injured  thereby.     Id, 

4.  Qualified  Jubok— Eegistby  Law. — By  the  provisions  of  the  registrylaw, 

all  persons  had,  until  the  last  day  in  the  first  week  in  October,  A.n.  1865, 
within  which  to  have  their  names  registered;  no  disqualification  would 
result  uuiil  after  that  time.  An  elector,  otherwise  qualified,  woold, 
therefore,  be  a  competent  juror  until  after  the  expiration  of  the  first 
week  in  October,  although  he  had  not  paid  his  poll-tax.  State  v.  Saige, 
385. 

5.  Citizenship — What  Constitutes.  —Held,  error  to  disallow  a  challenge  to 

a  juror  who,  on  his  voir  dire,  stated  **  that  he  was  bom  in  the  Province 
of  Canada,  and  lived  there  until  he  was  twenty-one  years  of  age;  that  he 
had  been  told  that  his  father  was  a  citizen  of  the  United  States  prior  to 
the  time  of  removiug  to  Canada;  that  he  had  no  knowledge  that  his 
father  became  a  citizen  of  Canada;  and  also  that  he  did  not  know  of 
which  country  his  father  claimed  citizenship;  that  his  residence  and 
home  was  in  Canada  so  long  as  he  knew  anything  about  it,  and  that  he 
(the  juror)  had  never  been  naturalized."     Id. 

6.  Idem. — When  all  that  is  known  of  a  person's  citizenship  is  that  his  resi- 

dence and  home  had  been  in  a  foreign  country,  the  mere  statement  of  a 
stranger  that  he  was  a  citizen  of  the  United  States  is  not  sufficient  to 
establish  his  citizenship  in  this  country  against  the  presumption  which 
would  arise  from  his  home  being  in  another  country.     Id, 

7.  JuBOBs  Entitled  to  Compensation. — Jurors  are  entitled  to  compensa- 

tion for  the  time  they  are  in  attendance  on  the  court,  whether  impaneled 
for  the  trial  of  causes  or  not,  except  when  they  are  impaneled  in  the 
trial  of  criminal  cases,  and  they  reside  within  five  miles  of  the  coort- 
house.     Thornhurgh  v.  Ilennann,  400. 

8.  JuBOBs — Claim  fob  Fees  must  be  Audited. — A  juror's  claim  for  fees  on 

the  certificate  of  the  clerk  should  be  audited  like  any  other  demand 
against  the  county.     Id, 

9.  Sections  1,  2  and  3,  of  the  Act  concebnino  Jubobs  (Stat.  18G4-5;,  Cos- 

STBOED. — Held,  that  the  provisions  of  these  sections  are  directory,  und 
that  they  must  be  construed  in  connection  with  section  323  of  the  crim- 
inal practice  act  The  judge  and  assessor  are  not  required  to  pass  on 
the  qualification  of  each  person  in  selecting  names  out  of  which  to  fonn 
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a  jnry.  A  failure  to  return  the  panel  at  the  time  required  could  not 
prejudice  the  defendant,  if  he  had  ample  time  after  the  return  to  inspect 
the  panel.    State  v.  Squairts,  739. 

10.  Challknoe  to  Jqbob  must  Spegitt  Gbounim.— The  party  challenging 
a  juror  for  cause  must  specify  the  particular  ground,  or  grounds,  of  his 
challenge.     Id, 

11.  JuBT — When  Impaneled.— A  jnry  is  not  properly  impAneled  until  they 
are  sworn  and  charged  with  the  case.    Id. 

See  Damages,  1 ;  Equitt,  3,  7. 
JURISDICTION. 

1.    JUBISDICTION—  StATUTOBT  MoDB  OP  AoQOIBINO  MUST  BE  CoMPUED  WITH. — 

Where  a  statute  prescribes  the  mode  of  acquiring  jurisdiction,  that  mode 
must  be  complied  with  or  the  proceedings  will  be  a  nullity.  PcnU  y. 
Amtgtrong,  71. 

2.  JtjBisDicTioN  NOT  ACQUIRED  ET  GoNSENT. — Conscnt  of  partlcB  cannot  giye 

jurisdiction.  {Per  Brosnan,  J).  Id.;  Uasiings  v.  Burning  Moscow  Co., 
617. 

3.  JcBisDicnoN  OP  Justice  op  the  Peace  must  be  AppiBMATiYEiiT  Shown. — 

When  any  rights  are  claimed  by  virtue  of  a  judgment  of  a  court  of  spe- 
cial and  limited  jurisdiction,  all  the  facts  necessary  to  confer  jurisdiction 
must  be  affirmatively  shown.  Malkt  v.  Uncle  Sam  0.  <k  S,  M.  Co,,  156; 
McDonald  V.  Pres&jti  <fc  Clark,  629. 

4.  JuBisDicnoN  OP  SupBEME  CouBT  ON  APPEAL. — When  an  appeal  is  taken 

from  a  territorial  probate  court  to  the  district  court,  and  the  aj)peal  never 
determined  in  the  district  court,  this  court  has  no  jurisdiction,  nor  can 
such  jurisdiction  l»e  given  by  consent     Lambert  v.  Moore,  193. 

5.  JuBisDicTioN  OP  State  Ooubts. — The  state  courts  have  jurisdiction  to 

hear  and  determine  causes  left  pending  in  the  United  States  territorial 
courts.     Hastings  v.  Johnson,  708. 

6.  JuftisDicTioN  OP  State  Coubts — Voluntabt  Appeabance. — The  fact  that 

defendants  appeared  and  filed  their  answer  in  the  district  court  of  the 
state,  removes  all  question  or  doubt  which  might  otherwise  have  arisen 
as  to  whether  the  record  in  this  case  was  lawfully  removed  from  the  ter- 
ritorial to  the  state  court.    Low  v.  Staples,  723. 

7.  JcBiKDicnoN  IN  Equity  Casks. — The  supreme  court  has  jurisdiction  in 

all  equity  cases,  whatever  may  be  the  amount  in  controversy.  Wilde  v. 
Wilde,  816. 

See  Aksweb,  1;  Appeal,  12;  Cebtiobabi,  2;  Coubts,  2,  3;  Estates  of  De- 
ceased Pebsons,  5,  6,  7;  Forcible  Entry  and  Unlawful  Detaineb,  4, 
5;  Justices  of  the  Peace,  1,  2,  3, 4,  5,  6;  Summons,  1;  Taxes,  10. 

JUSTICE  OF  THE  PEACE. 

1.  JuBiBDicmoN  of  Justices  of  the  Peace. — The  organic  act  of  the  terri- 
ritory  limiting  the  jurisdiction  of  justices  of  the  peace  to  cases  where  the 
debt  or  sum  claimed  does  not  exceed  one  hundred  dollars,  is  applicable 
to  an  action  in  tort  for  damages,  as  well  as  to  an  action  on  contract. 
Armstrong  y.  Patd,  110. 
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2.  JuBisDicnoN  OF  JiTBTicBs'  OoiTBTB. — Coorto  of  JQstices  of  the  peioe  be- 

ing the  mere  creataros  of  statute,  have  no  jurisdiction  except  that  ▼hich 
is  expressly  granted  to  them  by  law.  Paul  d:  Co.  t.  Betgan  A  Co.,  278; 
McDonald  v.  Preacott  <jfc  Clark,  629. 

3.  Idem.— The  oonstitational  provision  ^hich  makes  it  the  dnty  of  the  leg- 

islature to  '*  fix  by  law  the  powers,  duties  and  responsibilites  of  justices 
of  the  peace,"  and  which  prohibits  the  legislature  from  conferring  joris- 
diction  of  cases  in  which  the  matter  in  dispute  is  a  money  demand,  and 
the  amount  of  such  demand  (exclusive  of  interest)  exceeds  three  huD- 
dred  dollars,  does  not  extend  the  jurisdiction  of  justices  of  the  peace, 
but  only  restricts  the  power  of  the  legislature,  and  justices'  courts  could 
not,  by  virtue  of  the  Constitution  alone,  and  without  an  act  of  the  legis- 
lature under  that  Constitution,  take  jurisdiction  of  cases  where  the  de- 
mand was  three  hundred  dollars.    Id. 

4.  Idem. — The  Constitution  merely  confers  a  power  upon  the  legialatare, 

and  does  not,  in  this  respect,  define  the  jurisdiction  of  those  courts.  Id. 

5.  Justice's  Coubt— Entbt  of  Jctdomrnt. — The  filing  of  a  notice  of  appeal 

and  undertaking  on  appeal  in  a  justice's  court  after  the  rendition  of  a 
verdict  by  the  jury.,  but  before  the  entry  of  judgment  thereon,  does  not 
deprive  the  justice  of  authority  to  enter  up  judgment  on  the  verdict 
Fugiit  v.  Cox,  876. 

6.  Idem. — A  justice  should  enter  up  judgment  immediately  on  the  rendition 

of  a  verdict.    But  if  he  omits  to  do  so  the  day  the  verdict  is  rendered, 

still  he  may  complete  his  record  by  afterwards  entering  the  judgment. 

Id. 

See  CouBTs,  2;  Jubisdiotion,  3;  Suhmonb.  1. 

LANDS. 
See  Equity,  1;  Possessiok,  1,  2,  3,  4,  6;  Pbb-bmptio2!S,  1,  2;  Ykkdob  asd 

Vendee,  1. 

LAWS. 
See  Leoislatube,  1. 

LEASE. 
See  Tenant  in  Common,  8,  9. 

LEGAL  TENDER  NOTES. 
See  Monet,  2. 

LEGISLATUBE. 

1.  Leoiblatite  Poweb  to  Pass  Laws. — Held,  That  what  purports  to  be  a 

law  passed  by  the  legislative  assembly  in  1862,  is  not  a  law,  because  it 
was  not  approved  before  the  adjournment  of  the  legislative  assemblj. 
The  governor  of  Nevada  Territory  was,  by  law,  made  a  part  of  the  legis- 
lative body;  as  such  he  could  only  concur  in  the  passage  of  a  lav, 
whilst  the  other  branches  had  a  legal  existence.  JSehod  Tnts/ees  v. 
Commissioners  of  Onnsby  Co,,  288, 

2.  Act  of  Lkoislatubk — When  must  be  Appboved. — ^Theact  of  the  legis- 

lature approved  December  22, 1862,  regulating  fees  and  ooeto,  not  having 
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bei^ii  approTed  until  after  the  adjonmment  of  the  legislature,  is  null  and 
Toid. — Thonibury  v.  Eermann,  400. 

See  CoNSTBUcnoM*  4,  5. 

LIENS. 
See  Ykndob  and  Yendeb,  1. 

LIEUTENANT-GOVEENOR. 
See  Constitution,  9. 

LIMITATIONS. 

1.  Statttte  of  LmiTATioKs— Bights  of  Mobtqaorb  afteb  Debt  is  Babbed. 

When  a  debt  seonred  by  mortgage  is  barred  by  the  statute  of  limitations, 
the  mortgage  is  not  thereby  extinguished.  Henry  v.  Confidenct  G.  ^  S. 
3/.  Co,,  529;  Bead  v.  Edwards,  772. 

2.  Idem. — Even  when  all  action  or  legal  proceeding  on  the  mortgage  is 

barred,  still  if  the  mortgagee  gets  rightful  possession  of  the  premises 
mortgaged,  he  may  retain  the  &ime  until  his  debt  is  paid.    Id, 

3.  Idem. — The  statute  of  limitations  provides  a  limitation  of  six  months  to 

the  maintenance  of  an  action  on  contracts  for  the  payment  of  money 
made  out  of  this  state.  But  the  same  statute  would  only  bar  an  action 
to  foreclose  a  mortgage  execnted  on  property  within  this  state  to  secure 
such  debt  after  the  lapse  of  four  years.    Id. 

4.  Statute  of  Limitations. — Under  some  circumstances  lapse  of  time  is  a 

good  defense,  although  the  statute  of  limitations  is  not  specially 
pleaded.    Goitschall  v.  Melsing,  704. 

5.  Statute  of  Limitations — Act  of  Dkcrmbeb  19,  18G2  (Stat.  18G2,  82), 

CoNSTBUED. — In  order  to  avail  himself  of  this  statute  a  party  must 
show  that  the  final  act,  by  which  the  execution  of  the  instrument  be- 
comes complete,  is  done  out  of  the  state.    Read  v.  Edwards,  772. 

6.  Statute   of  Limitations— Note  and  Mobtoaoe. — A  party  holding  a 

mortgage  is  not  barred  of  his  right  to  foreclose  the  same  until  four  years 
shall  have  elapsed  from  the  accruing  of  the  action,  although  the  statute 
may  have  barred  an  action  at  law  on  the  debt  before  that  time.  Jlackie 
V.  Lansing,  812. 

7.  Idem. — A  party  taking  a  second  mortgage  during  the  period  intervening 

between  the  time  when  the  statute  bars  the  action  at  law,  and  when  it 
bars  the  proceeding  to  foreclose,  holds  his  lien  subject  to  the  first 
mortgage.    Id, 

8.  Statute    of  Limitations — Estates  of   Deceased  Pebsons. —  When  a 

party  dies  owing  a  debt  not  barred  by'the  statute  of  limitations  at  his 
death,  the  holder  of  the  claim  has  one  year  after  administration  granted 
on  the  debtor's  estate  within  which  to  bring  his  action,  although  the 
action  would  have  been  barred  in  less  than  one  year,  if  the  debtor  had 
lived;  if,  however,  the  claim  is  presented  to  the  administrator  and  re* 
jected,  suit  must  be  brought  thereon  within  three  months  after  rejection. 
Wick  V.  O'Nfote,  813. 

9.  Idem. — The  statute  giving  one  year  after  administration  granted  applies 

to  all  classes  of  cases.    Id, 

See  Eteciment,  7. 
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LOST  INSTBUMENT. 
See  Eqihtt, 

MACADAMIZED  BOAD. 
See  BoAD,  1,  2. 

MALICIOUS  ACTIONS. 

1.  Attachment— Action  fob  Mauciouh  Suing  out  of  Wbit,  what  srcn 

Show. — la  an  uctioD  for  malicious  saing  out  the  writ  of  attachment,  it  is 
necessary  to  Bhow  not  only  a  want  of  probable  cause  but  also  malice  in 
suing  out  the  writ.  It  is  not  sufficient  to  show  malice  in  proaecuUng  the 
writ,  if  there  was  none  in  suing  it  out.     Levey  v.  Fargo,  349. 

2.  Idem— Acts  oir  Aqknts. — If  the  writ  is  sued  out  by  an  agent  malidousljon 

his  part,  and  without  |)robable  cause,  he  is  liable  and  not  the  prindpaL 
If  the  principal  maliciously  continues  the  prosecution  after  he  is  in- 
formed  of  the  fact  that  the  writ  was  sued  out  without  probable  cause,  he 
will  be  liable  to  a  special  action  for  the  damages  which  accrue  after  this 
knowledge  is  obtained.  But'  the  complaint  must  state  these  facts  oor- 
rectly.  Id. 
8.  Idkm. — Proof  that  the  attachment  was  sued  out,  not  by  the  defendant  bat 
by  his  agent,  would,  prima  faciei  be  a  good  defense,  but  that  might  be 
rebutted  by  proving  that  the  agent  acted  under  the  express  direction  of 
his  principal.    Id, 

MANSLAUGHTEB. 

Manslauohtkb,  What  Constitutes. — The  court  gave  the  following  instmc- 
tion:  ''If  the  jury  find  from  the  evidence  that  James  Kelly,  on  or  aboat 
the  time  alleged  in  the  indictment,  received  a  mortal  wound  of  which  he 
died,  in  Storey  county,  within  a  few  days  thereafter,  caused  by  a  shot 
from  a  x)istol  in  the  hands  of  the  defendant,  and  that  said  pistol  was  dis- 
charged accidentally;  yet  if  they  find  that  defendant  was  exhibiting  said 
pistol  in  a  rude,  angr^',  and  threatening  manner,  and  not  in  necessary 
self-defense,  then  they  may  find  the  defendant  guilty  of  manslaughter." 
Ileld,  correct.    State  v.  Kelly ,  188. 

See  Instructions,  9. 

MEASURE  OP  DAMAGES. 
See  Damages. 

MINING  LAWS  AND  CUSTOMS. 
See  MiNi>'o  Claims,  4,  5,  6. 

MINING  CLAIMa 

1.  "Mining  Gbound*' — Technical  Meaning  of  the  Wobds. — Thewoxdfl 
"mining  ground,'*  when  used  in  a  deed,  have  a  technical  meaning. 
They  refer  to  that  interest  which  a  meie  occupant  of  the  mine  has  in  the 
same.  They  are  not  the  words  used  when  a  fee  simple  or  leasehold  in- 
terest in  real  estate  is  to  be  conveyed.  Hale  &  Norcross  G.  A  S.  IL  Co, 
V.  Storey  County,  83. 
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2.  MiNiNo  Claims — ^Estofpkl. — When  A.  first  locates  a  ledge  on  certain 
croppings  extending  eight  hundred  feet  northward  and  southward,  B. 
afterwards  locates  a  claim  near  by  and  is  encouraged  to  go  to  work  by 
A.,  who  declares  it  to  be  his  opinion  that  there  are  two  ledges  and  that 
their  claims  will  not  interfere.  Afterwards  it  turns  out  there  arc  in  fact 
two  distinct  ledges  running  into  the  earth  at  different  angles,  and  widely 
diverging  as  they  go  down,  but  both  mingling  their  croppings  together 
where  A.  made  his  older  location,  the  declarations  of  A.  are  evidence  he 
located  but  one  ledge,  and  may  operate  as  an  estoppel  against  his  claim- 
ing both.     Van  Valkenburg  v.  Uuff,  115. 

3.  Mining  Claims — Posskssion  or  Locator. — If  A.  locates  a  mining  claim 
in  the  name  of  B.,  occupies  and  works  on  it,  but  uses  B.'s  name,  and 
does  all  acts  in  his  (B.'s)  name,  he  cannot  moinbiin  any  action  for  tho 
claim  in  his  own  name.  The  law  would  consider  his  possession  the  pos- 
session of  B.  He  could  only  acquire  an  independent  right  in  the  claim  ^ 
by  abandoning  the  first  location  and  re-locating  in  his  own  name.  His 
rights  would  date  from  second  location.     Id, 

i,  MnciNQ  Laws — Forpeitcbb. — The  mining  laws  of  the  locality  govern  the 
location  and  manner  of  developing  the  mines,  and  when  they  directly 
point  out  how  such  mining  claims  must  be  located,  and  how  the  posses- 
sion once  acquired  is  to  be  maintained,  that  course  must  be  strictly  pur- 
sued. A  failure  to  do  so  might  work  a  forfeiture  of  tho  ground.  McUle(t 
V.  Uncle  Sam  0.  db  S.  M,  Co.,  157;  Oreamuno  v.  Uncle  Sam  G,  <t*  S.  M. 
Co.,  lid. 

5.  Mining  Laws  and  Customs — Title  to  Mining  Claims. — When  the  courts 
presume  title  in  the  first  appropriator,  it  can  only  be  a  title  subject  to 
the  conditions  imposed  by  the  mining  laws  and  customs,  under  and  by 
virtue  of  which  it  was  acquired.    Jd. 

6.  Idem. — Where  no  mining  hiws  exist,  the  miner  locating  a  claim  would 
hold  only  by  actual  occupancy,  and  by  such  work  for  the  development 
of  tho  mine  as  would,  under  all  the  circumstances,  be  deemed  reasonable, 
and  his  right  of  possession  would  only  be  continued  by  occupancy  and 
use.     Id. 

7.  EviDKNCE  OP  Mining  Customs. — Testimony  as  to  mining  customs  may  be 
introduced  under  our  statute,  however  recent  the  date  or  short  the  dura- 
tion of  their  establishment. 

B.  Mining  Claims— Eights  of  Discoveber. — If  it  be  once  established  or 
admitted  that  one  of  a  company  of  miners  was  tho  real  discoverer  and 
entitled  to  a  discoverer's  share  in  the  location,  then  such  discoverer 
could  thereafter  only  be  shown  to  have  divested  himself  of  that  interest 
by  clear  and  positive  evidence.  The  evidence  of  one  witness,  that  the 
party  agreed  the  discoverer's  claim  should  be  divided  among  all  the 
shareholders  in  the  company,  when  contradicted  by  another  witness 
who  says  he  positively  refused  to  assent  to  such  a  proposition,  is  not 
sufficient.    Smith  v.  North  American  M.  Co.,  357. 

d.  Mining  Claims — Locatobs  op.  Tenants  in  Common. — After  notices  of 
location  were  posted  and  recorded,  and  the  limits  of  the  mine  determined, 
all  the  locators  became  tenants  in  common.  The  acting  locators  could 
not  dispose  of  the  interests  of  their  co-tenants.  Chaae  y.  Savage  8.  M. 
Co,,  533. 
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10.    CONTBACTS — ^WhEN  MUST  BE   SlOKSD   BY   BOTH    FaBTIES. — If  a  COntnct  IS 

drawn  between  the  seyeral  locators  of  a  mine  and  certain  pzospedon  to 
give  a  part  of  the  ground  for  developing  the  mine,  and  signed  bj 
part  only  of  the  locators,  if  the  prospectors  go  on  to  work,  it  is  at  tieir 
own  risk.  Those  not  signing  or  consenting  to  the  contract  are  not 
bound.     Id. 

11.  Mining  CiiAms — Bights  of  Minbbs. — ^The  common  law  doctrine,  thai 
he  who  possesses  the  surface  of  the  earth  owns  all  to  the  centre  of  esrth, 
is  greatly  modified  as  to  the  rights  of  miners  and  others  on  the  public 

•  hinds.     One  may  be  entitled  to  the  occupancy  of  the  surface,  anotba 

to  the  veins  of  mineral  running  under  the  same  land.  Bullion  M,  Co.  t. 
Crcesus  M.  Co.,  687. 

12.  Mining  Culqis — Possession  of  Soil — Hoistino  Wobss.— The  fact  thit 
hoisting  works  are  erected  by  a  trespasser  over  a  vein  of  ore,  does  not 
give  the  owner  of  the  vein  any  right  to  those  works,  unless  he  also  is 
owner,  or  i^  entitled  to  the  possession  of  the  very  scnl  on  which  those 
works  are  erected.  Id. 

13.  Mining  Culqis — Eights  of  MiNEsa — A.  miner  appropriating  a  piece  of 
the  public  domain  for  mining  purposes  has  a  right  to  the  exclusive  pos- 
session of  the  ground  so  taken  up.  OoUschaU  y.  J/e2nn^,  7(^. 

14.  Ibex. — A  miner  cannot  by  mere  notice  take  up  a  piece  of  mining  ground 
and  hold  it  for  five  years  without  work  or  occupation;  especially,  when 
there  is  not  even  an  intention  to  work  it,  except  on  the  happening  of  a 
very  uncertain  event  Id. 

See-AfiANDoMXEHT.  2;  Assbssxent,  1;  Cobpobations,  1,  2;  JRtmanam,  10; 

Taxes,  1,  16;  Tenant  in  Common,  2,  3. 

MISTAKE. 

Monet  Paid  t:nder  Mistajce  of  Fact  mat  be  Beootebed  Back. — If  a  mis- 
take  in  fact  is  made  in  a  settlement,  and  the  party  against  whom  it  is 
made  i^ays  more  than  he  is  justly  bound  to  pay,  he  may  recover  it  hack. 
Tnarw  v.  Epstein^  94. 

See  CoBPOBATioN,  2;  Equitt,  4;  EvmENCE,  4,  6;  Judoxebt,  29;  Moei- 

GAGE,  IL 

MONEY. 

1.  Monet. — To  coin  money  means  to  fabricate  it  out  of  metallic  substancee. 
Money  is  anything  which  passes  current  as  a  general  medium  of  ex* 
change  and  measure  of  values.  Paper  money  is  different  from  negoti- 
able securities.    Jlaynanl  v.  Xeyrman,  227. 

%.  Congress  has  Powkk  to  Issue  Tbeastbt  Notsb. — ^The  power  of  the 
national  government  to  issue  treasury  notes  is  not  dcsrived  from  the 
sptviul  power  to  coin  money,  but  is  an  incident  to  the  more  general 
powers  of  the  government.  Id. 

See  Jcdgxent,  7;  Taxes,  8,  9. 

MOBTGAGE. 
1,  I>CTT  OF  MoBTOAGEE  WITH  PowKB  TO  Siox.— A  mottgigee  Of  tnMlee  in 
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pofiseRsion,  with  power  to  sell,  must  sell  fairly  and  for  the  best  price  he 
can  obtain.    RunkU  v.  Gaylord,  100. 

2.   PCKCHASEB  FBOM    MoBTOAOKE — WhEN    NOT  AN  InNOCBNT  YkNDEK. — One 

who  purchases  from  a  mortgagee  in  possession,  with  power  to  sell,  and 
who  knows  the  mortgagee  is  sacrificing  the  property,  selling  it  at  a  small 
fraction  of  its  value,  and  that,  too,  when  he  conld  collect  hiH  debt  ont  of 
the  rents  in  from  two  to  five  months  without  sale,  is  not  an  innocent 
vendee,  and  will  not  be  protected  in  his  purchase.  He  can  occupy  no 
better  position  than  that  of  an  assignee  of  the  mortgage  debt.    Id, 

3.  Deed  t<i  Thibd  Pabtt — Efpect  op. — If  he  gets  a  third  party,  who  is  ig- 
norant of  the  fact  that  the  vendee  is  merely  a  mortgagee  or  trustee,  to 
make  the  purchase,  advance  the  money  for  him  and  take  the  deed  to 
himself  (the  third  party),  this  will  not  alter  the  efiect  of  the  deed  after 
the  nominal  purchaser  transfers  the  title  to  his  principal  for  whom  he 
made  the  purchase.     Id. 

4.  Idem. — The  deed  can  only  operate  as  a  security  for  the  advance  made 
by  the  nominal  purchaser.  When  that  money  and  interest  is  paid  by 
the  beneficial  purchaser,  then  he  stands  just  as  if  he  had  made  the  pur- 
chase himself  without  the  intervention  of  a  third  party.    Id. 

5.  MoBTOAOE — Eeasonable  Counsel  Fees. — The  mortgagor  may  contract 
to  pay  a  counsel  fee  for  the  expense  of  enforcing  the  lien  on  the  prop- 
erty mortgaged  in  case  legal  proceedings  have  to  be  taken.  And  such 
contract  will  be  enforced  to  the  extent  of  allowing  a  reasonable  counsel 
fee  beyond  the  costs  allowed  by  law.  Cox  v.  Smith,  133;  McLane  v. 
Abramfit  716. 

6.   FORECLOSUBE  OF  MOBTOAOK— WhEN  A  KeCEITEB  SHOULD  BE  APPOINTED. — 

Inadequacy  of  property  to  satisfy  lien;  insolvency  of  mortgagor;  specific 
pledge  of  rents  and  profits  to  keep  down  interest,  which  were  after- 
wards diverted;  permissive  waste  of  property  by  defendants  and  threats 
of  one  of  the  defendants  to  destroy  the  property,  constitute  sufficient 
reasons  for  appointing  a  receiver.    Ilyman  v.  Kelley,  148. 

7.  FoBECLOSURE  AND  Sale — Kemedt  OF  MoBTOAOEE. — Under  the  statute  of 
this  State  the  mortgagee  has  but  the  one  remedy  of  foreclosure  and  sale; 
but  the  statute  does  not  deprive  the  mortgagee  of  any  portion  of  the 
relief  which  is  usually  granted  in  foreclosure  suits  where  the  sale  of  the 
property  is  sought.    Id, 

8.  MoBTGAGK  Secubity  INCIDENT  TO  THE  Di-^T. — The  quality  or  character  of 
the  contract  is  in  nowise  altered  because  the  debt  thereby  created  has 
been  secured  by  mortgage.  The  security  is  merely  an  incident  to  the 
debt  contracted  and  sought  to  be  recovered.     liurliruj  v.  Goodman,  266. 

9.  Assignment  of  Mobtoaoe. — The  assignment  of  a  mortgage  usually  car- 
ries with  it  all  the  equitable  rights  of  the  mortgagee  growing  out  of  it. 
The  assignment  of  the  mortgage  is  itself  but  the  transfer  of  an  equitable 
right  of  action  to  the  assignee.  With  respect  to  the  reformation  of  a 
mortgage,  the  assignee  stands  in  the  same  position  as  the  mortgagee. 
Ruhliny  v.  Ilackcii,  308. 

.0.  FoBKCLosuBE  OF  MoBTOAGE — KiOHTS  OF  PuBCHASEB. — When  a  party  hold- 
ing a  third  mortgage  purchases  at  a  judicial  sale  under  the  first  mort- 
gage, and  there  is  no  redemption  by  the  second  mortgagee,  his  title  be- 
comes absolute  and  the  second  mortgage  is  cut  out.    Qlbaon  v.  Ciudic^  419. 
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11.  MoBTOAOE— Masked  Satisfied  by  Mistake. — ^Wben  a  mortgagee  assigns 
a  note  and  mortgage  as  collateral  security,  and  sabseqnentlv,  either  bj 
frand  or  mistake,  has  the  mortgage  marked  satisfied  on  the  record,  the 
same  will  still  be  treated  as  a  valid  and  subsisting  mortgage  in  favor  of 
the  assignee  as  against  a  subsequent  mortgagee  with  notice.  In  such 
case  the  prior  mortgage  would  only  be  sustained  so  far  as  to  protect  the 
assignee  thereof.    Gibson  v.  3/i/ne,  440. 

12.  Mobtoage — ^AssiONMBNT  OF.  WHEN  V  A  LID  Sec(JBITy. — G.  advanced  monej 
to  a  mortgagor  to  take  up  a  mortgage.  The  money  was  paid  to  the  mort- 
gagee, and  some  days  thereafter  he  assigned  the  mortgage  to  the  partj 
who  advanced  the  money :  Held,  that  if  this  assignment  was  made  in 
pursuance  of  a  contract  between  G.  and  the  mortgagor,  it  was  a  valid 
security  for  the  money  advanced.  But  if  the  assignment  was  made  after 
the  money  had  been  paid  to  the  mortgagee,  and  not  in  poisuance  of  a 
previous  contract,  the  mortgage  was  extinguished,  and  afforded  no 
security  to  G.     Xosler  v.  Haynes,  576. 

13.  FoBKCLosnuE  OF  Mobtoaoe. — A  stipulation  as  to  cnnouni  of  judgment 
does  not  preclude  the  court  from  entering  the  necessary  decree  to  en- 
force the  payment  by  sale  of  mortgaged  property.     JJ.,  579. 

See  Death,  2;  Estates  of  Deceased  Pebsoks,  5,  6,  7;  Hoiiestsad,  2;  Lim- 
XTATioN,  1,  2,  3,  6,  7;  Pabtnebship,  4;  Plsadinos,  20,  21;  Bkguvciv  1; 
Taxes,  9 

MOTION. 
See  Notice,  1. 

MOTIVE. 

Good  Chahacteb — Motive. — In  a  trial  for  murder,  the  good  character  of  the 
defendant  may  be  proved  to  explain  the  motive  when  the  fact  of  the 
killing  is  not  denied.    People  v.  Gleason,  143. 

MUNICIPAL  CORPORATIONS. 

1.  Sections  1  and  8  of  Article  VIII   Constbited— Genebal  aio)  Special 

Laws — MuxiciPAii  Corporations. — The  court  in  construing  these  sec- 
tions: add,  that  section  8  is  inoperative  until  acted  upon  by  the  legis- 
lature. That  section  1  means  that  the  legislature  shall  pass  general 
laws  for  the  formation  of  corporations;  but  that  no  corporation,  except 
corporations  for  municipal  purposes,  shall  be  created  by  special  act 
City  of  Virginia  v.  Chollar  Potosi,  C09. 

2.  ViBoiNiA  City  a  Municipal  Cobpobation. — The  city  of  Virginia  was  a 

municipal  corporation  when  the  Constitution  was  adopted,  and  has 
never  ceased  to  b^  a  corporation.  The  law  amending  the  charter  is, 
therefore,  constitutional.    Id. 

See  Taxes,  16,  17,  19. 

MURDER. 
See  HoMiciDB. 
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NEW  TIUAL. 

.  New  TBiAii—  Cumclativb -Evidence. — That  only  m  cnmnlatiTe  evidence 
which  is  in  addition  to  or  corroborative  of  what  has  been  given  at  the 
trial.  To  render  evidence  subject  to  this  objection,  it  must  be  cumula- 
tive, not  with  respect  to  the  main  issues  between  the  parties,  but  upon 
some  collateral  or  snbordinate  foot  bearing  upon  that  issue.  Gray  v. 
Harrison^  424. 

.  Idem. — If  the  newly  discovered  evidence  brings  to  light  some  new  fact 
bearing  upon  the  main  question,  and  it  would  be  likely  to  change  the 
result,  a  new  trial  should  be  granted.    Id. 

.  New  Teial — When  Notice  of  Intention  mtst  be  Filed.  —  When  the 
notice  of  intention  to  move  for  new  trial  is  served  within  two  days  after 
judgment,  and  followed  up  by  statement,  etc.,  as  the  statute  prescribes, 
the  court  retains  jurisdiction  of  the  case  so  far  as  to  be  able  to  disx>ose 
properly  of  the  motion  for  new  trial,  although  the  court  may  have  ad- 
journed for  the  term  between  the  day  judgment  was  rendered  and  the 
filing  of  notice  without  making  any  order  continuing  the  jurisdiction 
over  the  case.  But  if  the  term  expires,  and  no  notice  of  intention  to 
move  for  new  trial  is  filed  within  the  statutory  time,  then  the  court 
loses  jurisdiction  of  the  case.     Killip  v.  Empire  MtU  Co,,  559. 

.  Idem — Notice  of  Intention,  how  Given. — A  mere  verbal  notice,  given 
out  of  court  in  conversation  with  counsel  of  the  successful  party,  that  a 
new  trial  will  be  moved  for,  is  not  sufBcient.    Id, 

>.  New  Teial— When  Notice  of  Intention  cannot  be  Filed  Nunc  pko 
Tunc. — Tlie  court  having  lost  jurisdiction  of  the  case  by  the  lapse  of 
time,  and  the  failure  of  respondent  to  file  notice  of  intention  to  move 
for  new  trial  within  two  days  after  judgment,  could  not  restore  its  juris- 
diction by  an  order  allowing  the  notice  to  be  filed  nunc  pro  tunc  as  of  a 
former  day.     Jd. 

\,  New  Tbial — Notice  of  Intention,  when  not  Waived. — ^Extending  the 
time  for  making  statement,  under  the  circumstances  of  this  case,  can- 
not be  construed  as  a  waiver  of  notice  of  intention  to  move  for  new  trial. 
Id. 

r.  Application  fob  New  Tbial  on  Gbounds  of  Subpbibe. — When  a  party  ap- 
plies for  a  new  trial  on  the  ground  of  surprise,  he  must  show  that  he  has 
evidence,  which,  if  introduced  on  the  second  trial,  will  probably  change 
the  result;  or  at  least  has  evidence  tending  to  rebut  the  point  made  by 
the  other  side  which  he  complains  of  as  a  matter  of  surprise.  McClusky 
V.  Gerhauser,  271. 

See  Statucsnt,  2,  3;  Yebdict,  1. 

NOTES. 
See  Bills  and  Notes. 

NOTICE. 

Due  Notice— Means  Wbttten  Notice  of  Five  Datc.— When  the  statute  says 
an  order  may  be  made  on  due  notioe  to  the  opposite  side,  it  means  the 
statutory  written  notioe  of  five  days.     WUde  v.  WUde,  816. 
Nev.  Deo.— 59 
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OATH. 
Bee  JxTBAT,  1. 

OBITEB  DICTA. 

Obxteb  Dicta. — ^The  opinions  of  a  judge  npon  a  point  not  dlrectlj  in  ime 
are  merely  obiter  dicta,  and  have  not  the  force,  and  are  not  entitled  to 
the  effect  of  an  adjadication.    Burling  ▼.  Ooodman,  266. 

OBJECTIONS. 
See  EviDENCB,  10;  DsposmoH,  9. 

OFFICEB  DE  FACTO. 
See  Ofviob  jlsd  Otficbb,  3,  4. 

OFFICE  AND  OFFICEBS. 

1.  COUKTT  OmOEXtB — SBCnON  13,  SCHEDULS  OF  CoWmTUTlOH,  CoSBIBUED.— 

County  officers  as  used  in  the  thirteenth  section  of  the  schedule  to  the 
Constitution,  means  officers  who  may  be  exercising  the  functions  of  their 
office  when  the  Constitution  takes  effect.  It  does  not  include  officers 
elect  who  may  not  have  qualified  or  entered  on  the  performance  of  the 
duties  of  their  office  before  the  Constitution  took  effect.  CanUeUj.  JViieQ, 
106. 

2.  Idem — When  Tebx  of  Suockssob  Coiocenobs. — ^When  the  law  provides 

an  officer  shall  be  elected  every  two  years,  but  does  not  provide  when 
the  incumbent  shall  go  out  or  the  newly  elected  come  into  office,  the 
newly  elected  may  qualify  and  enter  on  the  duties  of  hit*  office  as  soon 
as  he  receives  his  certificate  of  election.   Id. 

3.  Officer  de  Facto,  what  Cokvi'itutrs. — A  person  appointed  justice  of  the 

peace  by  the  selectmen  of  the  county  of  Carson,  who  had  no  power  to 
make  such  appointment,  and  commissioned  by  the  governor  of  the  ter- 
ritory of  Utah,  who  was  authorized  to  issue  commissions  to  persoDS 
elected  to  such  offices,  and  having  discharged  the  duties  of  such  office, 
and  been  generally  recognized  as  a  jastice  of  the  peace,  is  a  de  fado  of- 
ficer, and  his  acts  are  valid  as  to  third  persons.  MalUtt  v.  Unde  Sam  0. 
and  S,  M,  Co,,  156. 

4.  Idem. — An  officer  de  facto  is  distinguished  on  the  one  hand  from  a  mere 

usurper  of  an  office,  and  on  the  other  hand  from  an  officer  dejure.  Id. 
6.  CouNTT  Officers,  who  abe. — ^The  board  of  education  of  Storey  county 
prior  to  the  20th  of  March,  1865,  were  "county  officers,"  within  the 
moaning  of  that  phrase  as  used  in  the  13th  section  of  Article  XTII,  Coo* 
stitutiou  of  Nevada.    6(afe  v.  ni/ord,  201. 

6,  Idkh — When  Offices  mat   be  Abolibhsd. — ^There  are  certain  county 

officers  designated  in  the  Constitution.  These  offices  cannot  be  abol- 
ished without  a  oonstitntional  change,  nor  the  incumbents  removed  prior 
to  January,  1867.  Other  county  offices  can  be  created  or  abolished  at 
the  will  of  the  legislature.   Id. 

7.  Ii>BM. — The  legislature  is  required  to  make  a  unifofm  system  of  eoiin^ 

government,  and  to  provide  for  a  unifonn  system  of  pnblie  selioois.  Ib 
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carrying  out  these  provisions,  they  may  abolish  any  county  offices  other 
than  those  specially  created  by  the  Constitution.  Id,  202. 

.  Idem — Effect  op  Abolishimo  an  Office. — Tilford  held  the  office  of 
superintendent  of  public  instruction  ex  officio  as  president  of  the  board 
of  education.  The  board  of  which  he  was  president  is  abolished.  His 
presidency  ceases  with  the  existence  of  the  board.  His  office  of  super- 
intendent being  a  mere  ex  officio  attachment  to  the  other  office,  expires 
with  his  presidency.  Id. 

.  Idem— Appointment  of,  when  Ilucoai«. — Taylor  and  others  claiming  to 
be  trustees  of  school  districts,  having  been  appointed  by  a  board  having 
no  legal  existence,  are  not  officers  known  to  the  law.  Id. 

ee  CoNSTiTcnoN,  4,  9;  Countt  Commissionebs,  1,  2;  Gountt  Bbgobdeb,  1, 
2;  Deposition,  7;  Elections,  1,  2;  Execution,  6;  Px.eadinob,  22;  Shebiff, 
1,  2;  Wbit  of  BEsnTUTioN,  1. 

PARDON. 

• 

.  Pabdonino  Poweb,  bow  Exebcised. — The  governor  of  the  territory  of 
Nevada  had  the  right  to  pardon  absolutely  or  conditionally,  but  no  right 
to  commute  one  x)unishment  for  another.  He  could  not  issue  an  order 
to  confine  a  man  in  the  penitentiary  who  had  been  sentenced  to  be  hung. 
Ex  parte  Janes,  270. 

.  Idem. — The  governor  of  the  State  of  Nevada  could  not  pardon  without 
the  concurrence  of  at  least  two  other  members  of  the  board  in  whom  the 
pardoning  power  is  vested  by  the  Constitution.    Id. 

.  Pabdon  upon  Conditions. — If  a  condition  precedent  be  imposed,  that 
condition  must  be  performed,  or  the  pardon  never  takes  effect.  If  sub- 
sequent, the  pardon  becomes  null  and  void  on  the  breach  of  the  condi- 
tion. Id, 

PAROL  EVIDENCE. 
See  Bills  and  Notes,  3;  Evidenck,  4,  5. 

PARTNERSHIP. 

.  Pabtnebship — Declabation  of  Pabtnbb,  when  not  Binding. —  One 
partner  can  only  bind  another  in  regard  to  the  partnership  transactions, 
and  not  by  declarations  about  other  and  distinct  affairs.  Nor  can  an 
agent  bind  his  principal,  except  in  matters  pertaining  to  his  agency. 
Jones  d;  Colla  v.  0*Farrel,  James  d;  Co.,  302. 

,  Idem — Who  not  Pabtnebs. — A  party  renting  property  and  furnishing 
material  at  a  stipulated  price  to  a  manufacturing  company,  wherewith 
to  conduct  their  business,  does  not  thereby  become  a  member  of  the 
firm,  nor  responsible  for  their  debts.  Nor  is  such  party  responsible  for 
the  debts  of  the  company  contracted  in  improving  the  property  rented 
according  to  the  terms  of  their  lease.    Id. 

w  Idem — ^When  Notice  need  not  be  Given  .r— A.  and  B.  being  partners  in 
one  particular  business,  A.  is  not  bound  to  notify  the  world,  nor  any 
particular  person,  that  he  is  not  a  partner  with  B.  in  a  new  firm  into 
which  B.  has  entered  with  other  parties,  and  which  new  firm  is  doing 
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bnsiDOfis  in  a  different  name  from  that  under  which  A.  and  B.  tlvaji 
conducted  their  business.     Id. 

4.  Partnkrs — Not  Bound  by  Mobtoaoe  of  Copabtneb. — One  partner  am- 

not  bind  the  interest  of  his  copartner  in  real  estate  by  mortgage.  Arndi 
V.  Stei-enson,  74G. 

5.  Parts  KitsHip — Heajzsay  Etidknce. — Hearsay  evidence  cannot  be  rccelTed 

to  bhow  that  one  is  a  partner  in  a  particnhir  firm.     Mean  v.  James^  851. 

6.  Idem  —  When   kot    Established. —  Parties  renting   property   to  amsl- 

ganiators  crashing  their  ore  and  running  it  into  their  amalgamatiiig 
puns,  at  a  tixed  price  per  ton,  do  not  thereby  become  partners  vithtlte 
aw;il<4amAtors.     Id. 

7.  Idem— Notice  to  the  Woru).— A.  and  B.  being  partners  in  any  partifr 

nlur  busiuesSf  A.  is  not  bound  to  notify  the  world,  nor  any  partieokr 
pt  r>ou.  that  he  is  not  a  partner  of  B.'s  in  a  new  and  distinct  bosineM 
into  which  B.  enters  with  other  partners  and  under  a  different  fin& 
name.     Id. 

See  Judgment,  32;  Begefteb,  3. 

PEBSONAL  PBOPEBTY. 

See  Sals. 

PLEADINGS. 

1.  Plkadtxos — Whkx  Hspucatiox  xat  bs  DisBxaASDEi). — ^Where  a  com- 
plaint  in  ejectment  charges  the  defendants  with  being  in  possession  o{ 
certain  premises,  and  the  answer  admits  the  allegation,  a  replication 
replicant  to  that  allegation,  and  denying  that  the  defendants  are  in 
lM>s$(rssion,  dot^  not  entitle  defendants  tu  judgment  on  the  plesdings. 
Thf  r»p;K*aiiou  may  be  disregarded.     Sankey  v.  Xoyes,  58. 

2.  Pleadings — Conclcsios  of  Law. — The  allegation  that  defendant  became 
md-  '■  ttvl  to  ]  laiutiff  i:»  simply  a  statement  of  a  conclusion  of  law;  the 
facu  out  of  which  the  indebtedness  arose  should  be  stated.  California 
^t  t^  7f.V  rt'j  h  (.\».  V.  PattemoHy  1*25. 

3.  ImM— When  Amendments  should  be  Aixowed. — If^  instead  of  denHff- 
nii :.  aavAUtage  lx.»  t.tkeu  of  a  defective  pleading  by  motion  for  jadg- 
xu  n:.  tl:e  cv>urt  should  permit  an  amendment  of  the  pleading  where  an 
cr.r.v  u  hilt  ut  will  cover  the  defect,  the  same  as  if  a  demurrer  had  been 
irittrvA'^vl.     //. 

4.  Ti.  v:  iNCi>.  Uv>w  CoNsrarED. — The  pleadings  in  this  case,  properly  coih 
>triuvl.  uvlmi:  ;&  i-v^mmon  ]K>ssession  but  deny  a  common  title  or  right  of 
ro»--«  ^.^.-^r;.     '  nysitr  v.  McLau'jhiUiy  236. 

Tk  l\.  V mNv*^ — G ENERjo.  Dextecek. — llisjoinder  of  actions  cannot  be  taken 
Uv.v  »  .:  ♦..^  V  f  .  u  a  i;rnenJ  demurrer.     RuhKag  t.  HiMehttt^  308. 

0.  \Vur:-y\  AoiiiEMrNT.  when  peesticed  to  be  La-wtux^ — ^TITiere  the 
ter..^  a::vi  v*v  uil;;i.  ii$  of  an  agreement  are  set  oat  in  a  complaint,  and  a 
M>I.a  Uv>:  iLi^iC  u^rv«*uieiit  is  charged  ^g*«**«*  the  defendant;  if  it  is 
$r.ch  ;.&  ii:>tniirt«^ni  as  the  Law  requires  to  be  in  writing  and  the  c<aii- 
pl  iitit  is  ^lU  ut  as  to  whether  is  was  oral  or  wntten,  oomts  will  presume 
It  t.»  Iv  I  kwtul  v<r  written  ;A^r««ment  until  the  eoBlmjis  ahowii.  Foa 
A»re»»  V.  Z>iti<r.  3^1. 
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7.  What  a  Demxtbbbb  admub. — The  party  delnnrring  admits  the  truth  of 
whatever  i.s  contained  in  the  complaint  and  nothing  more.  A  demurrer 
does  not  admit  new  facts.     Id. 

8.  CoNTBACTA,  Penaltt  FOB  BiiEACH  OF. — ^The  viohttiou  of  a  contract  in 
which  a  penalty  for  breach  iH  inserted,  does  not  necessarily  authorize 
the  recovery  of  such  i>eualty.     llichardson  v.  Jones^  342. 

9.  Idem — Whkn  Actual  Damaoks  must  bk  Shown. — In  an  action  upon 
such  an  instrument,  the  plaintiff  should  not  only  prove  the  contract  and 
the  breach  by  defendant,  but  in  addition  thereto  it  is  necessary  to  estab- 
lish actual  damages  resulting  from  such  breach,  or  he  can  only  recover 
A  mere  nominal  sum.  lu  such  case  an  allegation  of  actual  damage,  or 
the  statement  of  facts  from  which  it  must  be  inferred,  is  indispensably 
necessiiry  to  the  sufficiency  of  a  complaint  where  more  than  mere  nom- 
inal  damages  were  claimed.     Id. 

10.  Attachment  without  pkobable  Cause. — In  an  action  for  damages  for 
imx^roperiy  suiug  out  a  writ  of  attachment,  it  is  necessary  to  aver  the 
attachment  was  sued  out  "  without  probable  cause."  If  such  averment 
is  omitted  in  the  complaint,  but  words  of  similar  imj^ort  are  employed 
lu  lieu  thereof,  a  verdict  ^ill  cure  the  defective  complaint,  even  if  it  was 
such  a  one  as  should  not  have  been  sustained  on  demurrer.  Zeue^  v. 
Far(/o,  3i9. 

11.  DfcMURiiKu — Objections  to,  afteb  Answeb  Filed. — Where  a  demurrer 
is  iiiter}^)osed  to  sdch  a  complaint  upon  the  general  ground  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  goes  on  to  point 
out  the  particnlars  in  which  the  complaint  is  defective,  but  does  not 
show  the  real  defect,  this  court  will  not  hold  it  was  error  to  overrule  the 
demurrer  if  the  defendant  chooses  to  answer  instead  of  standing  on  his 
demurrer.  This  court  will  treat  the  case  as  if  the  party  had  answered 
without  any  demuiTer.     Id, 

12.  Pleadings — ("onclusions  of  Law. — If  the  material  fads  stated  in  the 
complaint  are  denied  in  the  answer,  or  if  other  facts  are  stated  in  avoid- 
ance, it  is  not  necessary  to  deny  mere  conclusions  of  law.  Hooper  v. 
Meyer,  3G7. 

13.  Pleadings,  what  Complaint  should  State. — A  complaint  for  money 
exx^ended  and  services  performed,  should  state  the  money  was  expended 
for  the  use  and  benefit  of  defendant,  and  at  his  instance  and  request,  llu- 
ffittt  V.  Owen,  395. 

14.  Pleadings. — Sufficiency  of  Complaint  fob  Monet  Loaned. — In  an 
action  to  recover  money  loaned,  if  the  complaint  charges  the  indebted- 
ness, the  manner  in  which  it  accrued,  the  promise  to  pay  and  the  refusal, 
it  is  sufficient.     WillUtms  v.  Glasgow,  447. 

15.  Pleadings — Void  Insthumknts. — When  the  statute  makes  an  instrument 
void  or  iuvalid  It  is  proper  to  plead  the  statute  specially.  Maynard  v. 
Johnson,  541. 

IG.  Idem. — When  the  statute  declares  certain  instruments  shall  be  void,  a 
defendant  may  X)lead  the  facts  which  make  it  void,  although  in  so  doing 
he  shows  a  violation  of  law  by  himself.  It  being  the  policy  of  the  law 
to  idiow  such  pleas  to  prevent  the  violation  of  the  statute.    Id. 

17.  Idem — Wani  of  Stamps. — The  defendant  might  plead  the  want  of  the 
proper  stamps,  if  buch  deficiency  of  stamps  rendered  the  notes  invalid 
Id. 
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18.  Pleadinob — Possession  of  a  Pbomibsobt  Notx  nkko  mot  be  Alleoxd.— 
The  plaintiff  in  an  action  against  the  maker  of  a  promissory  note,  nuy 
show  that  the  note  sued  on  is  in  the  possession  of  defendant,  although 
that  fact  is  not  alleged  in  the  complaint.  If  the  plaintiff  is  the  owner 
of  a  promissory  note,  he  has  a  right  of  action  notwithstanding  the  de- 
fendant may  be  in  possession  thereof.  The  plaintiff's  want  of  posses- 
sion  changes  the  character  of  the  proof  to  be  introduced,  bat  not  the 
character  of  the  pleadings.    MeClushey  v.  Oerhauser^  571. 

19.  Plkadings — Loss  of  an  Instbument. — A  party  need  not  plead  the  loss  of 
an  instrument  to  be  allowed  to  introdnce  secondary  evidence  of  its  god> 
tents.  It  is  only  necessary  to  prove  such  loss  on  trial.  The  role  of 
pleading  is  different  where  a  negotiable  note  properly  indorsed  is  lost. 
Id. 

20.  Pleadings — Admission  in,  must  pbevail  oyeb  Findings. — ^The  Answer 
admits  the  assignment  of  the  mortgage  to  Gentry  as  security  for  the 
money  advanced.  This  admission  must  prevail  over  the  findings  of  the 
court  to  thH  contniry.    Nosier  v.  IlayneSf  579. 

21.  Pleadings— No  Legal  Defense  in  Answeb. — The  complaint  avers  the 
mortgage  was  not  paid,  and  that  it  was  regularly  assigned.  The  answer 
denies  neither  of  these  allegations,  and  sets  up  no  legal  defense.  On 
such  pleadings,  the  plaintiff  is  entitled  to  his  decree,  although  it  seems 
from  the  facts  found,  the  defendant  had  a  perfect  defense  against  the 
mortgage  claim,  which,  however,  he  utterly  failed  to  set  up.  (5jf 
BeaUjjy  J.)     Id, 

22.  Plkadings — Answeb  of  an  Officeb. — An  answer  in  which  an  officer  at- 
tempts to  justify  a  seizure  under  execution,  should  not  only  set  out  the 
execution,  but  also  the  judgment  on  which  the  execation  is  founded, 
and  show  distinctly  that  defendant  is  an  officer  properly  acting  under 
such  execution.     McDonald  v.  PrescoU,  C29. 

23.  Pleadings — Nonpayment  of  Pbomissobt  Note. — A  complaint  setting  out 
a  note  in  full,  and  alleging  the  execution  and  delivery  to,  and  ownership 
thereof  bj'  plaintiff,  and  that  there  is  "due,  owing,  and  payable  *'  a  cer- 
tain sum,  is  a  good  complaint,  although  it  does  not  in  direct  terms  allege 
the  uonpoyment  of  the  note.     Iloward  v.  Richards,  648. 

24.  Pleadings — Amendment  of  Complaint. — A  complaint  cannot  be  altered 
ill  a  material  part  thereof  without  notice  to  defendant.  Especiallj  it 
cuuuot  bo  so  altered  as  to  set  out  a  new  and  distinct  cause  of  action. 
Keller  V.  Blasdel,  680. 

25.  Plkadings  and  Pboof  must  Cobkespond. — A  party  must  prove  the  case 
he  mokes  in  his  pleadings,  or  fail;  if  he  alleges  a  contract,  and  seeks  to 
recover  under  that  contract,  he  cannot  recover  on  proof  of  a  trespass. 
Carson  River  L.  Co.  v.  Russell,  760. 

20.  Amkndment  of  Complaint — Leave  to  Answeb. — It  is  error  to  render 
judgment  against  a  party  who  is  made  defendant  by  amending  a  oom- 
I)laint  without  giving  him  an  oi)portunity  to  answer.  Mears  v.  James, 
851. 

27.  Plkadings— Sufficency  of  Answeb. — Held,  that  there  must  be  a  direct, 
and  not  argumentative,  denial  in  the  answer  of  the  allegationfi  in  the 
complaint.     Gallar/her  v.  Dunlap,  836. 

28.  Idem— Answeb  Defective  in  Fobm.— When  an  answer  is  pat  in,  defeo* 
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tire  only  in  form,  plaintiff  should  demnr,  and  not  move  for  judgment  on 
the  pleadings.  He  cannot,  by  moving  for  judgment  on  the  pleadings, 
deprive  defendant  of  the  right  to  amend.    Id, 

Bee  Attjlchmkmt,  8;  Death,  1,  2,  3;  EjKcrrMEirr,  5,  6,  7,  9, 10;  Malicious 

Actions,  1,  2,  3;  Pbactiok,  1. 

POLL  TAX. 
Bee  JuBT,  4;  Taxes,  6,  12. 

POSSESSION. 

1.  Possession  of  Public  Land. — What  acts  are  sufficient  to  constitute  such 

a  possession  of  public  land  as  will  maintain  ejectment,  must,  in  a  great 
measure,  depend  upon  the  character  of  the  land,  the  locality,  and  the 
object  for  wluch  it  is  taken  up.    Sankey  v.  Noyts,  58. 

2.  Kind  of  Possession  Necessabt  to  Maintain  Ejkcthknt. — Possession  is 

prima  fade  evidence  of  title  and  sufficient  to  maintain  ejectment,  but 
when  possesfdon  alone  is  relied  on,  it  must  be  an  actual  bona  fide  occu- 
pation. The  mere  staking  off  of  land  without  occupation  or  other  acts 
of  ownership  would  not  constitute  such  a  possession  as  would  maintain 
ejectment.    Id, 

t.  Possession  of  Land. — Facts  necessary  to  constitute  possession  of  land 
discussed.    Brown  v.  Roberts,  339. 

:.  Actual  Possession  of  Timber  Land — What  Constitutes, — An  occupa- 
tion of  timber  land  within  boundaries  clearly  marked  and  defined  consti- 
tute possession,  without  any  actual  inclosure  of  such  lands  by  fence. 
The  law  only  requires  such  possession  to  be  taken  as  will  make  the  land 
available  and  useful  to  the  occupier.    McFarland  v.  CuVbertson^  788. 

•.  Idem — Pbima  Facie  Case. — Prior  possession  of  land  by  the  plaintiff,  and 
ouster  by  defendant,  makes  a  priiixa  facie  case  for  plaintiff,  and  throws 
the  burden  of  proof  on  defendant  to  show  that  he  has  some  superior 
right.    Id, 

(ee  Ejectment,  2,  4;  Equitt,  1, 2, 14;  Minino  Claims,  3,  12;  Pleadings,  4; 
Sale,  1,  2,  3,  5,  6;  Subtet,  2,  3;  Tenant  in  Common,  1. 

POSSESSORY  CLAIM. 
See  Assessment,  1,  2;  Taxes,  1,  2. 

POWEB  OF  ATTORNEY. 

3tEV0GATI0N  OF   PoWEB    OF  AtTOBNET— EfFKCT  OF    DEPOSIT   FOB    ReCOBD. — 

The  deposit  for  record  of  a  revocation  of  a  power  of  attorney  in  the 
proper  office  operates  under  our  statute  as  a  notice  to  all  parties  dealing 
with  the  attorney.  By  such  deposit,  the  revocation  become  absolute 
without  actual  notice  to  the  attorney.    Arnold  v.  Stevenson,  746. 

PBACTICE, 

?BACTicE  ON  OvEBBULiNO  Demubbeb. — The  proper  practice  when  a  demur- 
rer is  overruled  is  to  give  time  to  replead.    JEasterbrook  v.  Upton,  337. 

See  ^xjDQUMxft,  32;  Plbadinqb,  1. 
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PEACTICE  ACT. 

1.  Skction  68  OF  PBAcncB  Act  CoNsmnxD. — The  object  of  this  8eeti<misto 

relieve  a  party  from  the  effects  of  some  judgment  or  order  made  by  the 
court  in  its  regular  proceedings;  not  to  give  a  party  some  affinnatiTc 
right  which  he  has  lost  by  his  own  conduct,  but  in  regard  to  which  the 
court  has  made  no  order  whatever.    KiUip  v.  Empire  MUl  Co,,  559. 

2.  Sections  254-5,  Pbacticb  Act,  CoNsrnnED. — The  statute  (Practice  Act, 

Sees.  254-5)  does  not  restrict  any  pre-existing  right  or  remedy,  bat  seems 
to  give  in  some  cases  a  new  and  more  extensive  remedy.  Low  t.  Sltt- 
pies,  723. 
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PKE-EMPTIONS. 

1.  Fbe-kmptios  Eights,  how  Ehtablished. — It  is  not  sufficient  for  defend- 

ants to  show  the  land  is  subject  to  pre-emption.  They  must  show  all 
the  facts  which  establish  their  rights  as  pre-emptors.  The  plaintiff  hav- 
ing shown  his  right  as  an  occupant,  the  defendants,  to  have  protected 
their  possession,  should  have  shown  the  land  subject  to  pre-emption, 
and  themselves  of  that  class  of  persons  entitled  to  pre-emption  rights. 
McFarland  v.  Culbertson,  788. 

2.  Idkm — Ckbtificate  of  Beoisteb. — A  certificate  of  the  register  of  the  land 

office  that  defendants  had  filed  a  declaratory  statement  in  his  office,  did 
not  prove  that  they  were  of  the  class  of  persons  entitled  to  pre-empt. 
If  the  declaratory  statement  might  be  received  as  evidence  on  that  point, 
at  least  that  statement,  or  a  certified  copy  thereof,  should  have  been  in- 
troduced. Id, 

PRESUMPTIONS. 

I.  AcciDENTAii  DisoHABOE  OP  PisTOL — pBEsuHPTiONB. — "When  B  party  draws 
a  pistol  with  the  avowed  intention  of  killing  another,  third  parties  in- 
terfere to  prevent  the  threap  being  carried  out;  the  pistol  goes  off,  and 
the  party  threatened  is  killed;  the  natural  presumption  would  be  that 
the  defendant  had  succeeded  in  carrying  out  his  intention,  notwithstand- 
ing the  interference.     State  v.  Bonds,  775. 

I.  Pbesumptions. — All  presumptions  are  in  favor  of  the  regularity  of  the 
proceedings  in  the  court  below.    Champion  v.  Sessions,  781. 

See  JaDOKKNT,  8. 

PRINCIPAL  AND  AGENT. 

.  PBiNciPAii  AND  AoEKT. — Every  written  contract  made  by  an  agent,  in 
order  to  be  binding  upon  his  principal,  must  purport,  on  its  face,  to  be 
made  by  the  principal,  or  the  intent  to  bind  him  must  appear  in  the  in- 
strument itself.    Chase  v.  Savage  8,  M.  Co.,  583. 

1.  Pbincipal  and  Agent — Acckptanck  op  Note  ob  Bill. — The  question  of 
agency,  as  to  what  acts  are  necessary  to  bind  the  principal,  discussed: 
Held,  that  a  bill  headed  '*  Luke  Bigler  Road  Company,"  signed  by 
•*  Butler  Ives,  Superintendent,"  and  accepted  by  **  J.  E.  Garrett,  Secre- 
tary L.  B.  R.  Co.,"  was  sufficient  on  its  face  to  charge  the  company  on 
the  acceptance.     O'dlig,  Mott  <fc  Co.  v.  JLake  Bigler  Road  Co.,  727. 

.  Idfm — Pervious  Acceptances. — Although  the  written  authority  to  the 
secretary  did  not  authorize  him  to  accept  bills,  yet  the  fact  that  he  had 
frequently  accepted  bills  in  favor  of  phdntiff.  which  were  paid  by  de- 
fendants without  complaint,  was  sufficient  to  bind  defendants.  Id. 

PROBATE  COURT. 
See  CouBTB,  1;  Fobcoblk  Entbt  and  Unlawful  Dktaineb,  3. 

PROHIBXTION. 
See  Wbxt  op  Pbohxhitign. 
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PBOMISE. 

See  GUARAMTT,  4. 

PB0MI8S0RY  NOTEa 
Seo  BnjLS  and  Notbs 

PURCHASER. 
See  Yknimb  jlkd  Ykndes,  1. 

QUIETING  TITLE. 

To  Quiet  Ttelb. — ^Decrees  in  eqtiity  to  qniet  title  should  be  agaiiiit  ill 
parties  to  the  suit  standing  in  the  same  relation  to  the  property.  low 
▼.  BUncldbum,  593. 

REASONABLE  DOUBT. 
See  Etidenck,  12^  13,  14. 

REASONABLE  TIME. 

RiASONABLB  TxME. — Where  no  time  is  specified  when  an  act  is  to  be  done,  it 
will  be  presumed  in  law  that  it  is  to  be  done  within  a  reasonable  time. 
Bichardson  v  Jones,  342. 

RECEIVERS. 

1.  Rbcexvbbs.  when  will  be  Appointed. — Receirers  will  be  appointed  in 

foreclosure  suits  where  it  is  necessary  to  preTent  frand,  injostioe  or  Umi 
of  secnrity. — Byman  t.  KtOy^  149. 

2.  Rkckiteb — When  kat  be  Appointed. — The  district  court  has  the  power 

to  appoint  a  receiver  on  an  fz  parU  application,  when  a  proper  showiDg 
is  made.— Jfiynard  t.  RaUey,  823. 

3.  Idem. — The  court  will  appoint  a  receirer  when  one  partner  excludes  his 

copartner  from  a  participation  in  the  afiairs  of  the  partnership.  So, 
too,  when  both  partners  hare  assigned  their  respectire  interests,  and  the 
assignees  cannot  agr«e.    Id. 

4.  Idem. — When  suit  is  brought  and  summons  issued,  the  court  has  pover 

to  appoint  a  receiver  before  the  summons  is  served  on  defendants;  hot 
the  appi.>intment  of  a  receiver  ou^t  not  to  be  made  without  notioe, 
except  in  cases  ol  emergency,    id. 

See  MoEXOAOB.  6. 

RECORDER. 
See  CocNTT  Rsoqbdeb. 

REFEREE. 
See  Appeal,  1. 

REGISTER  LAND  OFFICE. 
See  Pms-EHFXion,  i» 

REGISTRY  LAW. 
See  Jen,  4. 
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RELEASE. 

1.  Belkase  or  Judgment. — If  a  plaintiff,  in  consideration  of  one  hundred 

dollars  paid  to  him,  and  a  promise  made  by  defendant  to  do  certain 
other  things  which  wonld  be  advantageons  to  him  when  performed, 
agrees  to  release  a  judgment  for  two  hundred  dollars,  this  is  not  a  re- 
lease or  satisfaction  of  judgment  until  the  promise  is  performed.  But 
if  on  such  consideration  the  plaintiff  executes  a  technical  release  in  pre^ 
send,  the  failure  to  perform  the  promise  will  not  reinstate  the  judgment. 
Davis  V.  Bowker,  410. 

2.  Idem — Most  be  undeb  Seal. — A  release  must  be  under  seal.    Id. 

3.  Idem — When  Gontbaot  is  mot  Executed. — If  a  hundred  dollars  be  paid 

in  part  consideration  of  a  release,  to  be  thereafter  executed,  of  a  judg- 
ment  for  a  larger  amount,  and  the  contract  for  the  release  fall  through, 
the  one  hundred  dollars  may,  under  certain  circumstances,  be  applied 
as  a  credit  on  the  judgment,  which,  upon  the  performance  of  other  acts, 
was  to  haye  been  released.    Id, 

REMARKS  OF  COURT. 
Bee  Instbuction,  5,  14. 

RENT. 

Bent — When  Aobkemsnt  to  Reduce,  Void. — When  rent  is  fixed  at  a  cer- 
tain rate  for  a  definite  period,  an  agreement  '^ivithout  cdnsideratioii  to 
reduce  the  rent  during  thai  period  is  void.    Hooper  v.  Meyer,  366. 

Bee  FoBciBLE  Entbt  amd  TJNiiAWTuii  Detaineb,  8;  Tenai<t  im  Common,  7,  8. 

REPEAL. 
See  FoBGiBije  Emtbt  and  XJNUiwruL  Detaineb,  7. 

REPLEVIN. 

Repletin — ^Fobm  of  Judgment. — In  an  action  of  replevin,  the  judgment 
must  be  for  the  return  of  the  property,  and  an  alternative  judgment  for 
its  value  if  not  returned.  An  absolute  judgment  for  its  value,  not  allow- 
ing defendant  to  satisfy  the  judgment  by  return  of  the  property  with 
costs  and  damages,  is  erroneous.    Lambert  v.  McFarland,  581. 

See  Tenant  in  Common,  5. 

REVENUE  STAMPS. 

See  Stamps. 

ROAD. 

1.  Macadamized  Road — Detinition  of,  given  in  Opinion.    State  ex  ret, 

Ilq,ydon  v.  Curry,  208. 

2.  Macadamized  Road— Chabteb,  when  Fobfetted. — A  charter  authorizing 

one  to  collect  tolls  upon  the  making  of  a  macadamized  road  between 
two  points,  will  not  authorize  the  collection  of  tolls  until  such  improve- 
ment has  been  completed  from  one  end  to  the  other  of  the  road.    A  fail* 
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nre  to  comply  with  the  reqnirements  of  the  law  in  regard  to  finishing  the 
load,  works  a  forfeiture  of  the  charter.    Id. 

SALARY. 

See  GOMSTITUTEON,  9. 

SALE. 

L  Saub  OF  Febsonal  Pbopbbtt — Deutebt  OF  Possession. — Delivery  of  pos- 
sesion of  personal  property  may  be  either  actnal  or  coustmctiTe.  An 
actual  delivery  is  contemplated  by  the  statute,  unless  Ruch  delivery  be 
impossible  or  extremely  iuconveuient,  in  which  case  a  symbolical  delivery 
is  sufficient.     Ihak  v.  Jirubaker,  183. 

2.  Ideic.  — W.;ere  the  property  is  in  the  possession  of  a  bailee  also,  actual 

delivery  is  uot  necessary;  the  only  delivery  which  could  be  made  would 
be  to  give  an  order  for  it,  or  deliver  the  receipt,  or  obtain  the  recognition 
of  the  bailee ;  but  when  in  the  possession  of  an  agent  or  servant  a 
differeut  rule  prevails.    Id. 

3.  Idem — Statctte  of  Fbaods.— ;To  take  the  case  oat  of  the  operation  of  the 

statute  of  frauds  there  must  not  only  be  a  transfer  of  the  right  of  property, 
but  the  possession  must  accompany  it     Id, 

4.  Sale,  Dklivkkt  and  Chakok  of  Possession  of  PsBsoNAii  Pilopebtt— 

Statute  of  Fiiauds. — lu  coustruing  the  statutes  of  this  state :  Held,  that 
to  constitute  a  valid  sale  of  personal  property,  against  creditors,  there 
must  be  an  immediate  delivery,  accompanied  with  an  actual  and  contin- 
uous change  of  possession;  that  the  change  most  be  actual,  boivafide^ 
and  must  continue  for  such  a  length  of  time  as  wOl,  under  the  circum- 
stances of  each  case,  be  likely  to  o^^erate  as  a  general  advertisement  of 
the  sale  or  change  of  title  of  Iho  property.     Carpenter  v.  Clark,  754. 

5.  Sale  and  Dklivebt  of  Pkbsonal  Pbopebtx. — When  real  estate  is  sold, 

and  at  the  same  time  |K)ssession  of  the  realty  is  delivered  by  the  vendor 
to  the  vendee,  a  bill  of  sale  from  the  same  vendor  to  the  same  vendee  is 
given  for  the  personal  property  in  and  on  the  real  estate  sold,  the  {los- 
session  of  the  per^jonnl  property  passes  with  the  possession  of  the  realty; 
but  when  the  same  bill  of  sale  is  also  of  other  property  not  on  the  real 
estate  sold,  there  must  be  other  and  actual  delivery  to  pass  the  posses- 
sion as  against  creditors.     Sharon  v.  SbaiD,  7d9. 

6.  Idem — Change  of  Fossessio.v. — The  mere  request  made  to  a  servant  of 

the  vendor  who  has  the  property  in  actnal  possession  to  keep  it  for  the 
vendee,  without  any  removal  or  change  in  the  situation  of  the  property, 
is  not  an  actual  delivery  or  change  of  possession  of  the  property.    Id. 

7.  Depositions — In'formalitiks  in  CEtTiFicATE  of  Offickb, — Depositions 

will  not  be  rejected  for  iuformallity  in  the  certificate  of  the  officer  before 
whom  they  are  taken,  when  it  appears  that  both  parties  were  present, 
and  the  witnesses  were  cross-examined.     Lockhart  v.  MackU,  804. 

8.  Idem — SnprLATiox. — A  stipulation  of  the  parties  to  a  suit  may  dispense 

with  an;,  certificate  by  the  officer  taking  depositions.    Id. 
0.  OBJKirnoN^  MUST  BE  MADE  IN  LowEB  CouBT.— It  Is  too  Ute  to  ndse  the  ob- 
jectiiui  in  this  court  for  the  first  time  that  there  was  no  proof  of  the 
abaeuot*  of  the  witnesses  whose  depositions  were  read.    Id. 

8o«i  EnDKNCE,  16;  ExEcimoN,  2,  3,  4,  8;  Judqmxmt,  24  to  28. 
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SCHOOLS. 
See  Office  and  Offiokbs,  7,  8,  9;  Taxis,  6. 

SEAL. 
A  SeaIj  Impobis  Cokstdebation. — Uyntan  v.  EeHy,  149. 

See  Release,  2. 

SHERIFF. 

1.  Shebiff — "WnoNOFUii  Withholdino  of  Monet. — Section  10  of  on  act  enti- 

tled **An  act  relative  to  sheriffs"  (Stat.  1861,  103),  only  refers  to  those 
cases  "where  there  is  a  ^Tonpffnl  withholding  of  the  money  collected  by 
the  sheriff,  and  not  where  there  in  a  mistake  in  its  application,  and  it  is 
shown  that  the  sheriff  has  not  the  money  in  his  hands.  Giffin  v.  Smith, 
881. 

2.  Idem — Policy  of  the  Law. — It  is  not  the  policy  of  the  law  to  inflict  pen- 

alties npon  its  officers  for  mistakes  or  errors  of  judgment.    Id. 

See  Wbit  of  Restitdtion,  1. 

STAMPS. 

1.  When  Instbuments  may  be  Stamped. — All  instraments  made  prior  to  the 

30th  of  June,  a.  d.  18G4,  if  not  stamped  at  the  time  of  the  execution,  may 
bo  so  stamped  at  any  time  afterwards.  Carpenter  t.  Johnson  &  Waddell, 
281. 

2.  Stamp  Act  of  Conobess  Constbued. — ^The  stamp  act  of  Congress  does  not 

declare  any  notes  to  bo  invalid  for  want  of  the  proper  stamps,  except 
-where  omitted  for  the  purpose  of  evading  the  law.  [Overruled  in  opin- 
ion upon  rehearing,  post  25.]     Maynard  v.  Johnson,  541. 

See  Appeal,  18;  Constbuction,  7;  Pleadinqs,  17. 

STATEMENT. 

1 .  Statement  on  Appeal. — Papers  and  evidence  copied  into  a  transcript, 

without  any  cei*tificate  from  the  judge  or  clerk  that  the  same  were  used 
or  refered  to  on  motion  for  a  new  tr!al,  do  not  constitute  a  statement  on 
appeal.     Van  VcULenbury  v.  Huff,  115. 

2.  Statement  on  Appeal  fbom  Oudeb  GBANnNO  a  New  Tbial. — In  appeals 

from  orders  granting  or  refusing  a  new  trial,  a  statement  on  appeid  is 
not  necessary.  This  court,  without  such  statement,  will  consider  **the 
statement  on  motion  for  new  trial,  the  pleadings,  depositions,  docu- 
mentary evidence  on  file,  and  minutes  of  the  court."  Qrtgory  v.  Froth- 
inghaWf  211. 

3.  Statements  on  Motion  fob  New  Tbial. — The  statute  requiring  state- 

ments on  motion  for  new  trial  to  contain  the  grounds  of  such  motion  is 
merely  directory.  A  statement  not  made  strictly  in  compliance  with  the 
spirit  of  the  law  as  to  the  grounds  of  motion,  will  still  entitle  the  moving 
party  to  a  hearing.     Hooper  v.  Meyer,  305. 

4.  Statements  on  Motion  fob  New  Tbial. — The  method  of  making  and  set- 

tling statements  on  motion  for  new  trial  commented  on.  Levey  v.  FargOj 
350. 
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5.  STATKMicKT-^AflsiONMKNT  OF  EsBOBd. — This  oourt  has  neyer  held  it  indis- 

pensable that  a  statement  should  be  made  in  the  court  below  of  the 
grounds  relied  on  upon  appeal,  in  order  to  entitle  the  appellant  to  a 
hearing.  The  exceptions  to  the  rulings  of  the  oourt  below  will  be  treated 
as  a  substitute  for  a  statement  of  the  grounds  of  error  relied  on.  GUligf 
MoU  <fc  Co.  ▼.  Lakt  Bigler  Road  Co.,  727. 

6.  Btatemknt  not  comtainino  all  thk  Etidbncb. — This  court  cannot  rcTerse 

a  judgment  for  want  of  sufficient  evidence  to  sustain  the  verdict,  unless 

the  record  shows  that  all  the  material  evidence  is  before  na.    StaU  r. 

Jkmds,  775. 

See  New  Tbial,  3,  6. 

STATUTES. 

1.  Statutes — ^When  Makdatobt. —  Whenever  a  statate  prescribes  certain 

specific  acts  to  be  done  as  prerequisite  to  the  acquiring  of  jurisdiction, 
or  the  enforcement  of  a  legal  remedy,  such  acts  must  be  substantially 
performed  in  the  manner  prescribed,  in  order  to  give  validity  to  the 
proceeding.     Steel  v.  Stttl,  27. 

2.  Statutes,  how  Gonstbukd.— The  rule  is  cardinal  and  universal  that  if  a 

law  is  plain  and  unambiguous,  there  is  no  room  for  construction,  or  in- 
terpretation.    Brown  V.  Davis,  346. 

8.  Idem. — In  the  construction  of  a  statute  the  intention  of  the  legislature  is 
the  primary  object  to  be  ascertained,  but  to  ascertain  it  recourse  should 
first  be  had  to  the  language  employed,  and  if  that  be  plain  and  nnam- 
bigaous  the  courts  must  give  it  its  strict  and  grammatical  constmo- 
tion.    Id. 

i.  Amkndiso  Statutes— Effect  of.— If  the  legislature  passes  an  act  amend- 
ing a  former  act,  but  providing  the  amendatory  act  shall  not  take  effect 
until  a  future  day,  the  old  act  remains  in  full  force  until  the  amendment 
goes  into  operation.     Bowers  v.  Beck,  C75. 

6.  Idem. — So,  too,  if  it  is  provided  in  the  amendatory  act  that  such  amend* 
meuts  shall  only  be  operative  for  the  enforcement  of  future  contracts, 
the  old  law  is  in  full  force,  so  far  as  relates  to  the  enforcement  of  prior 
contracts.     Id, 

See  Abbitbation,  1;  Common  Law,  1,  2;  Ck)NSTBU0TzoN,  1,  4,  5,  6,  7;  In- 
dictment,  1;  JuBisDicnoN,  1;  Juby,  9;  Leoislatubb,  1,  2;  Limitatioss, 
5;  Notice,  1;  Statement,  3;  Subvey,  1« 

STATUTES  CITED. 

1861.     Page    14.   Sees.  24-25.    Conveyances,  749. 

27-28.     Recording  Powers  of  Attorney,  749,  761 
64.    Fraudulent  Conveyances,  184,  756. 

Homestead,  518. 
16.    Limitations,  530. 
23.    Estates  of  Dead  Persons,  814. 
112.    Embracery,  779, 
Crimes,  780. 
1  to  5.     Interest,  136. 

4-5.     Iniei-est,  449,  526,  719. 


I« 

<« 

15. 

4« 

11 

20. 

«( 

l( 

24. 

«< 

<f 

29. 

«< 

(« 

30. 

(< 

(1 

79. 

<< 

l< 

88. 

•  < 

•  < 

99. 

<« 

«« 

100. 

(( 
II 

II 
•  < 
II 
II 
II 
II 


Index.  9^ 


1861. 

Page  103. 

Sees.       10. 

Sheriff,  881. 

1* 

*< 

128. 

tt 

23. 

County  Commissioners,  317. 

«« 

«« 

147. 

•< 

6,  7,  8. 

County  AssesRor,  107. 

ti 

<< 

208. 

<• 

138. 

Estates  of  Deceased  Persons,  842. 

tt 

ti 

209. 

14 

142. 

Estates  of  Deceased  Persons,  842. 

•< 

tt 

210. 

•  1 

150. 

Estates  of  Deceased  Persons,  841. 

fi 

tt 

267. 

<< 

4. 

Surveys,  321. 

i< 

tt 

273. 

(* 

2-7. 

Common  Schools,  284. 

«( 

tt 

287. 

4< 

County  Warrants,  393. 

it 

tt 

308. 

tt 

44-5-6. 

Officers,  65. 

1862. 

tt 

64. 

tt 

Elections,  65. 

«« 

tt 

82. 

tt 

34. 

Limitations,  530,  814. 

«« 

tt 

99. 

tt 

10. 

Habeas  Corpus,  382. 
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101. 

tt 

26. 

Habeas  Corpus,  273. 

<< 

tt 

120. 

tt 

1. 

Actions,  737. 

(« 

tt 

133. 

tt 

6. 

County  Assessor,  107. 

1864. 

It 

38. 

tt 

3. 

Beal  Estate,  86. 

«« 

tt 

39. 

tt 

4. 

County  Assessor,  107. 

«< 

tt 

45. 

tt 

1. 

Counties,  318. 

«< 

tt 

74. 

tt 

4. 

Issue  of  Fact,  399. 

1864-5. 
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1 

81. 

tt 

80. 

Appeals,  602. 

It 

«l 

84. 

Specific  Contract  Act,  482. 

tt 

tt 

111. 

tt 

8. 

Courts  of  Justice*  622. 

tt 

tt 

137. 

tt 

2,  3. 

Jurors,  740. 

tt 

tt 

163. 

Delinquent  Taxes,  440»  833. 

tt 

tt 

209. 

Virginia  City,  610. 

tt 

tt 

224. 

Attachment,  450. 

It 

tt 

225. 

Homestead,  478. 

tt 

tt 

259. 

tt 

9. 

Jurors'  Fees,  404. 

tt 

«c 

262. 

County  Commissioners,  861« 
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386. 

tt 

17. 

Begistry  Law,  387. 

tt 

tt 

387. 

District  Attorney,  833. 

i< 

tt 

394. 

tt 

2. 

Findings,  575. 

<< 

If 

416. 

Public  Schools,  860, 

1866. 

tt 

210. 

ElecUons,  861. 

tt 

tt 

252. 

Highways,  782. 

STATUTES  OF  UNITED  STATES, 

Feb.   25,  1862.  Legal  Tender  Notes,  487,  496. 

March  3,  1863.  Gold  Coin  Contracts,  504. 

June  17,  1864.  Gold  Coin  Contracts,  506. 

June         1864.  Stamp  Act,  546,  547,  557. 

Feb.    25,  1865.  Courts  of  Nevada,  870. 

STATUTE  OF  FRAUDS. 
See  GuABAXTT,  5;  Salk,  3,  4;  Vkndob  and  YiiiDn,  1. 

STATUTE  OF  LIMITATIONS. 

See  liZMITATIOKB 
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STIPULATION. 

1.  Stipulation  to  extend  Time — ^Eppect  of. — Where  a  stipulation  is  signed 

by  couusei,  to  stay  execatiou  for  sixty  days,  provided  the  defendiuit 
pays  one-half  of  the  judgment  in  thirty  days:  Held,  that  this  did  not 
amount  to  an  absolute  extension  of  time.     SeaweU  v.  Cokn,  818. 

2.  Idem. — To  be  binding  upon  the  parties,  a  stipulation  of  counsel  must  be 

filed  in  the  case  and  incorporated  in  the  judgment,  or  in  a  separate  older 

of  the  court. 

See  Deposition,  8. 

STOCK. 
See  CoBPoaAXKONs,  1,  2;  Equitt,  11. 

STOCKHOLDER. 
See  Corpobation,  1  to  6, 

SUMMONS. 

1.  Summons,  whebk  Serted. — ^Where  a  judgment  of  a  justice  of  the  peace, 

"^'hose  jurisdiction  was  limited  to  a  certain  county,  is  offered  in  eiidenoe 
to  establish  rights  acquired  under  it,  and  where  it  appears  that  snch 
judgment  was  taken  by  default,  it  is  necessary  to  show  afl&rmati rely  that 
the  summons  was  served  on  the  defendant  within  the  territorial  juris- 
diction of  the  justice  before  it  can  be  introduced  in  evidence.  MaUtU  t. 
Uncle  Sam  0.  d:  S.  M,  Co,,  156. 

2.  Summons,  huw  Sebveih— Service  of  summons  ^on  a  corporation  may  be 

made  by  Berving  a  copy  of  the  same  on  the  secretary  of  the  company. 
(Mllig  V.  Independent  M.  Co.,  206. 

3.  Sebvice  of  Summons — How  Proved. — The  mere  recital  in  a  transcript 

from  a  justice's  docket  that  defendant  was  duly  served  is  not  sufficient 
Before  the  transcript  can  be  admitted  to  establish  the  rights  of  one  hold* 
ing  under  the  judgment  ot  a  justice,  the  facts  in  Regard  to  the  serrioe 
of  summons  must  appear. 

SUPREME  COUBT  UNITED  STATES. 
See  Appeai«,  2,  3* 

SURETY. 

Sureties  on  Bond— When  not  Disoharoed. — Held,  that  the  stipulation  in 
this  case  to  extend  time  did  not  operate  to  discharge  the  sureties  on  the 
bond  given  to  release  property  held  under  attachment.  S«iW€&  v.  C<M, 
819. 

SURVEY. 

1.  Survey  —  What  Sufficient.  —  A  survey,  in  which  all  the  comers  are 
marked  and  all  the  lines  run  and  marked  except  the  closing  line  between 
the  first  and  last  comer  stake,  is  a  legal  survey  under  the  Utah  statutes. 
Alford  V.  Lexjcin,  172. 

Idem— PossKssioK  and  Inglosdbx. — Plaintiffii  claiming  the  right  of  pos- 
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seflsion  nnder  a  SQrrej,  are  not  bound  to  show  they  inclosed  the  land 
within  one  year  after  the  aturey,  when  tho  defendants  entered  within 
the  year.  Id. 
3l  Subtet  of  LAin>— Bight  of  Possession. — A  survey  of  agricultural  land, 
mode  in  accordance  with  the  proyisions  of  section  two  hundred  and  sixty- 
one  of  an  act  entitled  ''An  act  to  regulate  surveyors  and  surveying," 
gives  the  person  for  whom  such  survey  is  made  a  right  of  possession  for 
one  year  from  the  time  the  certificate  v>  recorded.  Demnond  ▼.  Stone, 
320. 

TAXES. 

1.  Taxation  of  Posbbssost  Biobis  to  MnoNa  Claimb.— Possessory  rights 
to  mining  claims  are  property,  and  as  such»  taxable.  IfaiB  d:  Norcross 
G.  &  8,  M.  Co,  V.  Storey  Cowfdy,  83;  Thi&  FeopU  v.  Taylor,  88. 

2.  Idem. — Taxation  of  the  possessory  right  is  not  in  violation  of  the  section 
of  the  organic  act  which  prohibits  the  territorial  legislature  from  taxing 
the  property  of  the  United  States.  The  object  of  the  section  was  to 
protect  the  government,  and  not  to  prevent  the  taxation  of  settlers  on 
public  lands.  Id, 

3.  Capitation  Tax  not  Unoonbtitdtionai«. — ^The  revenue  law  of  the  State 
imposing  a  capitation  tax  of  one  dollar  on  all  passengers  carried  out  of 
the  State  by  stage  companies,  is  not  a  regulation  of  conmierce  among 
the  States,  nor  a  tax  on  exports,  and  is  not  in  conflict  with  the  powers 
of  the  federal  government.    Ux  parte  CrandaU,  250. 

4.  Idem. — There  is  no  restriction  upon  the  taxing  power  of  a  State,  except 
the  lading  of  imposts  or  duties  on  imports  or  exports,  and  if  the  exercise 
of  this  power  foreign  commerce,  or  commerce  among  the  States,  be  in- 
cidentally affected,  the  State  authority  must  nevertheless  be  maintained. 
Id. 

5.  Tax  on  Pasbenoebs  not  a  Poll  Tax. — The  tax  of  one  dollar  levied  on 
passengers  leaving  the  State  is  not  a  poll  tax,  and  does  not  conflict  with 
the  constitutional  provisioti  limiting  the  poll  tax  to  four  dollars.  Id.  251. 

C.  Taxes  fou  School  Pubposss  Diboussed  in  the  Opinion. — Trustees  of 
School  District  No,  1  v.  Commissioners  of  Ormsby  Co.,  283. 

7.  Taxes  Collected  wxthout  Authobitt  of  Law. — ^This  court,  in  this 
proceeding,  can  make  no  order  in  regard  to  taxes  collected  without  au- 
thority of  law.  i(f.  288. 

8.  Taxation— Pbopebtt  Subject  to  Annual  Tax. — ^All  tangible  property 
within  the  State  of  Nevada  is  subject  to  one  and  only  one  annual  tax. 
Each  acre  of  land,  and  each  piece  of  coined  money,  is  liable  to  this  tax. 
But  the  property  which  was  taxed  in  the  hands  of  A.,  on  the  first  Mon- 
day of  May,  coidd  not  subsequently,  that  year,  be  taxed  in  the  hands  of 
another.    State  ▼.  Earl,  334. 

9k  Idem — ^Tax  on  Monet  is  a  Tax  on  the  Chose  in  Action. — A  tax  on 
money  at  interest,  secured  by  mortgage  on  land,  is  neither  a  tax  on  the 
pieces  of  money  loaned,  the  land  on  which  the  mortgage  security  is  taken, 
nor  upon  tho  paper  on  which  the  promise  to  pay  is  written.  But  it  is  a 
tax  on  the  cftost  in  aetUm,  or  right  to  collect  the  debt.  Id. 
10,  Chobb  in  Action  follows  the  Pebson. — Chose  in  acHon  follows  the  per- 
■onof  tlios«  Iiavmg  th«  riglit.  When  the  holder  of  such  right  resides 
Kiv.  Dsc.~60 
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out  of  the  State  of  Nevada,  this  State  has  no  jurisdiction  over  the  person 
nor  over  the  thing  proposed  to  be  taxed,  and  cannot  tax  either.    Id. 

11.  Propkbty  Tax  op  Washob  Coxtnty. — Two-thirds  of  the  property  tai  of 
Washoe  county  must  be  placed  in  the  general  fund.  The  Liw  prorides 
how  this'  fund  shall  be  paid  out.  The  commissioners  have  no  aatbority 
to  make  a  change  in  this  respect.  People  ex  rel.  Flack  v.  Comfitisaoum 
of  Washoe  Co,,  391. 

12.  Poll  Tax. — Two-thirds  of  the  poll  tax  must  also  be  i>aid  into  the  gen- 
eral fund;  there  is  no  authority  for  paying  it  all  into  the  indigent  sick 
fund.    Jd, 

• 

13.  Taxes  abe  Debts. — ^A  judgment  which  is  personal  against  the  taxpayer, 
and  in  rem  against  real  estate,  is  a  debt  within  the  purview  of  the  act  of 
Congress,  which  makes  certain  United  States  notes  a  legal  tender  for 
debts.    Rhodes  v.  O'FarrtU,  584.     (By  Beaity,  J.J 

H.  Taxes  abr  not  Debts. — Taxes  are  not  debts  within  the  purview  of  the 
act  of  Congress  referred  to.     Id.     (By  Brosnan,  J.J 

16.  Judgment  fob  Taxes  becomes  a  Debt. — But  if  the  State  goes  into 
court,  and  obtains  a  judgment  for  these  taxes  against  the  person  of  tlio 
taxpayer,  this  personal  judgment  becomes  a  debt,  and  like  other  debts 
may  be  discharged  in  paper.    Id,     (By  Broanan,  J.J 

16.  Pbockeds  of  Mines  Subject  to  Taxation. — The  products  of  mines  aro 
personal  property,  and  as  such,  subject  to  taxation  for  municipal  par- 
poses.    City  of  Viryinia  v.  ChoUar-Potosi  M.  Co,,  609. 

17.  Idem — Pbopebtt  Bemoved  Betond  Cobpobatb  TiTMTtb. — ^AIl  property 
within  the  municipality  is  subject  to  one  apnual  taxation,  and  it  makes 
no  difference  that  it  is  removed  beyond  the  corporate  limits  before  the 
amount  of  tax  is  specified,  or  the  mode  of  collecting  established,    /d. 

IB.  Equality  of  Taxation. — The  Constitution  requires  that  all  ad  raZorm 
taxes  shall  be  as  nearly  equal  as  may  be:  ITe/d,  that  the  mode  of  assess- 
iug  the  proceeds  of  mines  does  not  violate  that  principle  of  equality.  /J. 

19.  Penalty  fob  Kefusino  Infobmation. — Ttie  municipal  authorities  of  the 

city  of  Virginia  may  add  a  penalty  for  refusing  to  give  the  assessor 

proper  information  to  enable  him  properly  to  assess  the  products  d  a 

mine.    Id, 

See  Assessment,  2;  Constitution,  6,  6,  7. 

TENANT  IN  COMMON. 

1.  Possession  of  Tenant  in  Common. — Until  there  is  some  decisive  act  to 
show  an  ouster  or  adverse  possession,  the  possession  of  one  joint  tenant, 
or  tenant  in  common,  inures  to  the  benefit  of  all  oo-tenants.  Van  Fo/- 
kenburg  v.  Suff,  115. 

2.  Posskssion  of  Tenant  in  Common.  —  The  possession  of  one  partner  or 
tenant  iu  common  inures  to  the  benefit  of  all,  until  such  possession  be- 
comes adverse.    Mallett  v.  Uncle  Sam  G.  d;  S,  M.  Co,,  157. 

3.  Idem.— Expenses— Coubt  of  Equity. — If  one  partner  or  tenant  in  com- 
mon, after  having  become  associated  with  his  copartners  in  the  devel- 
opment of  a  mining  claim,  voluntarily  leave  it  in  the  pomession  of  his 
co-tenants,  and  refuses  to  bear  his  just  proportion  of  the  expenses  incur- 

_^     red  by  them  in  the  development  of  it,  and  should  afterwuds  bdng  his 
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action  to  recover  his  interest,  upon  a  proper  showing  to  the  equity  side 
of  the  court,  relief  would  be  refused  until  he  had  paid  his  full  proportion 
of  the  expenses  iinourred  in  such  development.     Jd. 

4.  Tenants  in  Common— Ejkctmknt. — Tenants  in  common  may  join  in  an 
action  to  recover  possession  of  the  common  proijerty.  Alford  v.  Devoin, 
172. 

5.  Tenant  in  Common — Replevin. — Where  one  tenant  in  common  sells  the 
right  to  a  stranger  to  cut  timber  off  the  common  property,  another  ten- 
ant in  common  of  the  same  property  cannot  maintain  replevin  for  the 
tiiiiber  after  it  has  been  cut.    Alford  v.  Bradeen,  191. 

C.  Tenant  IN  Common — Title  op. — The  instruction  that  **  the  title  of  a  ten- 
ant in  common  is  not  paramount  to  that  of  his  co-tenant/'  was  cal- 
culated to  mislead,  and  was  therefore  erroneous.  Hoopes  v.  Meyer, 
3G6. 

7.  Id  KM. — When  Excused  fbom  Fating  Rent. — The  expression  that  a  ten- 
ant can  only  excuse  himself  from  paying  rent  when  evicted  by  para- 
mount title,  means  that  ho  can  only  excuse  himself  when  he  is  kept  out 
of  possession  by  one  who  has  a  legal  right  to  do  so,  and  not  a  mere  tres- 
passer agtiiust  whom  ho  has  his  remedy.    Id. 

8.  Idem — When  Lessee  has  no  Remkdt  Against. — If  a  party  hold  a  lease 
from  one  of  two  tenants  in  common  for  certain  premises,  and  the  other 
temint  in  common  afterwards  takes  possession  of  a  part  of  the  common 
property,  the  lessee  has  no  remedy  against  him,  and  will  be  entitled  to 
au  abatement  pro  tatdo  in  his  rent.    Id, 

9.  Idem — When  Eviction  by,  may  be  Shown. — Evidence  tending  to  show 
the  defendant  was  kept  out  of  possession  of  part  of  the  leased  premises 
by  a  tenant  in  common  of  the  lessor,  or  his  agent,  should  have  been  ad- 
mitted.    Id, 

10.  Tenant  in  Common — Rights  op.— A  tenant  in  common  suing  for  only 
a  part  interest  in  the  property  cannot  recover  judgment  for  the  whole. 
BuUion  Jf.  Co.  v.  Crcesiis  M.  Co.,  G98. 

See  Ejectment,  9;  Mining  Claim,  9^ 

TERM  OF  COURT. 
See  Judgment,  9. 

THREATS. 

Tubeats — Admissibility  and  Effect  of. — Evidence  of  threats  made  by  de- 
fendant may  be  proved  not  only  to  establish  the  killing,  but  when  the 
killing  is  admitted,  for  the  purpose  of  establishing  motive  or  delibera- 
tion. When  a  threat  is  made  against  a  party,  unless  he  will  do  some- 
thing which  he  fails  to  do,  and  the  threat  is  afterwards  executed,  it 
would  seem  to  be  as  conclusive  as  if  it  had  not  been  connected  with  a 
condition.    Slai/t  v.  Bonds,  775. 

TIME.* 
Sea  Rkasonablk  Tim^ 
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TITLE. 
See  EjBcnmiT,  1,  2. 

TOLLS. 
SeeBoAD,  2. 

T0BT8. 

See  Ahbummtt,  3. 

TBEASUBY  NOTES. 
See  HoHKT,  2. 

TKESPiLSS. 
SeeEncDODT,  2. 

TBOVEB. 
See  Paw iow,  3. 

TRUSTEES. 

TwotfTKEB — ^BuTT  TO  Pboteot  Fbofkstt. — If  E  trostee  tnna  over  the  trof^ 

propertj  to  tlie  cnstody  of  one  who  neglects  to  care  for  it  properij.  a 

coort  of  equity  will  interfere  to  piotect  the  property  from  waste,    i^iy- 

■M»  ▼.  KeOif,  149. 

SeeDsBD,  2. 

UTAH  STATUTES. 
See  ScsTST,  L 

VEXDOB  AND  VENDEE. 

1.  PracRASKB — PaoifDS  to  Pat  IxcncBBAXCKs. — ^Where  the  purchaser  of 
r«al  propertT  agrees  with  the  Tendor  to  paj  certain  incnmbrances  upon 
it,  as  a  part «.  f  the  consideration  of  the  conreyance,  the  person  holding 
such  incumbrance,  or  the  person  to  whom  snch  payment  is  to  be  made, 
may  maintain  an  action  upon  snch  promise  or  agreement.  Snch  an  xm- 
derstanding  or  promise  does  not  come  within  tlie  statnie  of  frands,  and 
need  not  be  in  writing.  RuhMg  t.  Baekett,  308. 

See  CoBiKACT,  5;  Etxdkscb,  7,  8;  JcDaxKMT,  18. 


^RCi  AiTEDATiT  x^Gscmcxcrr  TO  CBA2IGB  TEms. — ^AiBda;TitB  which  do  not 
show  that  a  fair  and  impani:il  trial  cannot  be  had  in  the  county  whero 
an  activ'n  i!S  brought.  an»  not  sufficient,  nnder  the  twenty-first  section  of 
tho  pRu.tic«  act,  to  entitle  a  party  to  a  change  of  Tenne.  Bak  ^  Xur- 
crt«s  tr.  tt  c?.  Jf.  Co.  T.  Ik^^'U  G.  A  S.  Jf.  Cou,  274. 

10. 
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VERDICT. 

1.  Ykbdiot  00HT4ZNINO  SuRFLTTS  Mattxb^ — ^Whoxi  the  Terdict  of  a  jury  con- 

tains Boiplns  matter,  the  court  ought  not  for  that  reason  to  set  it  aside 
and  grant  a  new  trial,  nnlesn  it  appears  from  that  sorplos  matter  that 
the  jnry  based  their  verdict  on  absurd  reasoning  or  false  premises. 
Gregory  v.  Frothinghamt  211, 

2.  Ykbdiot — Goubt  mat  suooest  GosBionoN  of. — ^The  court  may  always 

suggest  to  the  jury  a  correction  of  their  yerdict  as  to  form.    State  v. 

Waterman,  454. 

See  Juki,  3. 

VOID  INSTBUMEKTB. 
Bee  APFBiii,  19;  PLEiDiNas,  15, 16. 

WARDEN  STATE  PRISON. 

See  CONBTITUTXOK,  9. 

WAIVER. 

Waitrb  of  Rights. — Rights  may  be  waived  by  express  declaration  of  inten- 
tion to  waive  a  right,  or  some  act  equally  indicative  of  such  intention, 
or  by  some  act  or  declaration  which  has  induced  another  party  to  thiuk 
he  has  waived  his  right,  and  induced  the  other  party  to  act  on  that  sup- 
posed waiver.     KUlip  v.  Empire  MUl  Co,,  559. 

See  New  Tbiai.,  6. 

WATER  RIGHTS. 

1.  Watbb  Riohtb— Pbiob  Afpbopbxation. — ^Where  the  right  to  the  use  of 
running  water  is  based  upon  appropriation,  and  not  upon  an  OMmership 
in  the  soil,  the  first  appropriator  has  the  superior  right.  Lobdelly,  Simp- 
am,  783. 
2.  Idem.— When  a  plaintiif  claims  water  on  the  ground  of  prior  appropria- 
tion: Held,  error  to  refuse  this  instruction:  "  The  plaintiff  is  not  en- 
titled to  any  greater  quantity  of  the  water  of  Desert  Cisek  than  he 
actually  appropriated  prior  to  defendant's  appropriation."    Id. 

3.  Idem. — Subsequent  Appbopbiatobs. — The  first  appropriator  has  the  right 
to  all  water  appropriated  by  him  as  against  subsequent  appropriators, 
and  has  the  right  to  erect  dams,  divert  water,  etc.,  before  any  subse- 
quent appropriation,  but  not  to  make  any  new  dams  or  diversions  of 
water  to  the  damage  of  the  subsequent  appropriator,  who  has  a  right 
to  have  the  water  continue  to  flow  as  it  flowed  when  he  made  his  appro- 
priation.   Id. 

WITNESS. 

1.  WrTNEss— When  Inooicpetent  on  the  Gbound  of  Intbbest.— The  interest 
which  will  render  a  person  incompetent  as  a  witness  must  be  a  direct 
interest  in  the  judgment;  he  must  either  gain  or  lose  by  the  direct  legal 
operation  or  effect  of  the  judgment,  or  the  record  of  it  must  be  such  as 
would  make  it  legal  evidence  for  or  against  him  in  some  other  action. 
GflUr  V.  Uvffakir,  22. 
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2.  Ordkb  kxcludino  Witne8bes  feom  CoUBTitooM — Effkct  of. — WheD  an 
order  is  mode  excluding  defendant's  witness  from  the  conrt-room,  and 
some  of  the  witnesses  come  in  daring  the  trial,  th  8  may  discredit  snch 
witnesses,  and  subject  them  to  punishment  for  contempt ;  but  the  «!•« 
fendant  himself,  not  being  in  fault,  is  entitled  to  their  testimony.  Stiit 
V.  Salge,  831. 

-WRIT  OF  ERROR, 

1.  Wbit  of  Ebbor,  when  Gbantkd. — The  cases  enumerated  in  the  tvrntr- 

fifth  section  of  the  judiciary  act  of  Congress  are  the  only  ones  in  «liicli 
a  writ  of  error  can  issue  to  the  supreme  court  of  the  United  SuiWs. 
Hamilton  v.  Kneeldnd,  50. 

2.  Idem. — Although  it  is  not  indispensable  that  the  record  should  8hov  Ir 

direct  and  positive  statement  that  some  of  the  questions  enumeratetl  iu 

section  twenty-five  of  the  judiciary  act  was  paisstnl  upon  by  the  Stitc 

court  to  authorize  a  writ  of  error  to  the  supreme  court  of  the  United 

States,  yet  it  must  appear  by  just  nnd  necessary  inference  that  some  ou£ 

of  those  questions  were  made,  and  that  the  court  could  not  have  or.  ithI 

at  the  judgment  pronounced  by  it  without  passing  upon  one  or  more  ut 

them.    Id. 

See  JuDOioEMT,  34. 

WRIT  OF  PROHIBITION. 

1.  Writ  of  PRomBixioN — ^^VHEN  mat  Issue. — An  order  of  prohibition  n»y 

issue  from  this  court  in  a  proi)er  case  to  arrest  the  progress  uf  u  triil 
But  such  order  should  not  issue  when  there  is  other  and  adequate 
remedy.    Low  v.  Crown  Point,  599. 

2.  Idkm — Office  of  the  Writ. — The  office  of  such  Mrrit  is  not  to  com-ct 

errors,  but  to  prevent  courts  transcending  the  boundaries  of  their  jun«^ 
diction.     Id, 

WRIT  OF  RESTITUTION. 

Autboritt  of  Sheriff — Writ  of  Restitutiom. — The  sheriff  hoR  no  antbority 
to  put  a  party  in  possession  of  land  not  described  iu  compluiut  or  jud^^ 
mont.    BuUUm  J£  Co.  y.  Crcesua  if.  Co.,  G37. 


